Myers v. Unknown |Party Dog. 5
1 ASH
2| WO
3
4
5
6 INTHE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Evan J. Myers, No. CV 14-1728-PHX-DGC (JFM)
10 Petitioner,
11| vs. ORDER
12| Unknown Party,
13 Respondent.
14
15 Petitioner Evan J. Myers, who is confinedhe Maricopa Gunty Lower Buckeye
16| Jail, has filed gro sePetition for Writ of Habeas Corpymirsuant to 28 U.S.C. § 2254
17| (Doc. 1) and an Application to Proce&d Forma Pauperig§Doc. 2). The Court will
18| dismiss the Petition without prejudice.
19 Petitioner appears to challenge governtrection in CR 204-013519, CR 2014-
20| 030206, and CR 201499895, which are Arizona state cniral proceedings that appear
21| to be on-going, have yet to proceed to treald do not appear to have resulted in any
22| convictions or sentences of imprisonmenBefore a federal court may grant habeps
23| relief to a state prisoner, the prisoner must agheemedies available in the state courts.
24| 28 U.S.C. 8§ 2254(b)(1¥)'Sullivan v. Boerckel526 U.S. 838, 842 (1999). In Arizona, ja
25| petitioner sentenced to less than the demhalty may exhaust his federal claims by
26| presenting them in a procedurally properyva the Arizona Courbf Appeals on direct
27 | appeal and/or in post-contign proceedings, without seekidgscretionary review in the
28 ' Indeed, Petitioner states that there apo convictions and sentences “at the
present time” that he is challenging. (Doc. 1 at 2).
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Arizona Supreme CourtCrowell v. Knowles483 F. Supp. 2d 92528-30, 933 (D. Ariz.
2007) (following 1989 statutgramendment, Arizona Couof Appeals has jurisdiction
over criminal convictions involwg less than a death sentena#),Swoopes v. Sublett
196 F.3d 1008, 1010 (9th Cit999) (citing pre-1989 statute). To exhaust a claim| a
petitioner must describe “both the operativetdaand the federal legal theory on whigh
his claim is based so that the state co{ectaild] have a ‘fair opportunity’ to apply
controlling legal principleso the facts bearing updns constitutional claim.”Castillo v.
McFadden 399 F.3d 993, 999 (® Cir. 2005) (quotingKelly v. Small 315 F.3d 1063,
1066 (9th Cir. 2003)pverruled in part on othegrounds by Robbins v. Care$81 F.3d
1143 (9th Cir. 2007)). The ifare to exhaust subjectselPetitioner to dismissalSee
Gutierrez v. Griggs695 F.2d 1195,197 (9th Cir. 1983).

If a prisoner has a direct appeal or initial petition for post-conviction rglief
pending in state court, the federal ex$i@on requirement is not satisfie@eeSherwood
v. Tomkins 716 F.2d 632, 63®th Cir. 1983) (pending appeafchnepp v. Oregoi333
F.2d 288, 288 (9th Cir. 1964)dpding post-conviction proceedingge also Henderson
v. Johnson710 F.3d 872, 87#th Cir. 2013) (Sherwoodstands for the proposition that
a district court may not adjudicate a feddrabeas petition while a petitioner’'s dire¢t
state appeal is pending.”). The prisonerstnawait the outcome of the pending state-
court challenge before proceedimgthis court, “even wherthe issue to be challenged in
the writ of habeas corpusas been finally settleth the state courts.”Sherwoog 716
F.3d at 634. The pending state-court procegdould affect the conviction or sentenge
and, therefore,auld ultimately affect or ot these proceedingd.

Because Petitioner is not challenging any conviction or senkenkas received in
the above-mentioned state proceedingsCibwart will deny the Petition without prejudice
as premature and order the CleflCourt to close this case.
IT ISORDERED:

(1) Petitioner's Petition for Habeas @as (Doc. 1) and this case arfe

dismissed without prejudice as premature.
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(2) Petitioner’'s Application to Procedd Forma PauperigDoc. 2) isdenied
as moot.

(3) The Clerk of Court must enterdgment accordingly and close this case.

(4) Pursuant to Rule 11(a) of the Rul&overning Section 2254 Cases, in t
event Petitioner files an appeal, the Courtlides to issue a certificate of appealabilit
because reasonable jurists would not finel @ourt’s proceduraluling debatable.See
Slack v. McDanigl529 U.S. 473, 484 (2000).

Dated this 12th day of September, 2014.

Nalb ottt

David G. Campbell
United States District Judge




