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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Julio Cesar Morales, No. CV-14-01729-PHX-DJH
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Respondents.

This matter is before the Court ontiBener’s Petition for Writ of Habeas Corpu
pursuant to 28 U.S.C. 8§ 2254 (Doc. d@)d the Report and Recommendation (“R&R
issued by United States Magistrdtelge Bridget S. Bade (Doc. 13).

Petitioner raises two grounds for relieftire Petition. In Ground One, Petition€
alleges his second trial counsel, Davide@an, providedineffective assistance in
violation of the Sixth Amedment by promising Petitionerraore favorable plea dea

than the available offer of 3.5 years in pris Plaintiff instead received eight years

(Doc. 1 at 6). In Ground Tay Petitioner alleges his first trial counsel, Kent Volkme

provided ineffective assistangeviolation of the SixttAmendment by failing or refusing

to accurately convey the original plea offelRetitioner. (Doc. 1 at 7). After a thorough

and well-reasoned analysis, the Magistraibelge determined that Petitioner failed
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show that the Arizona State Courts’ rejectadrhis claims was based on an unreasonable

determination of the facts or that it was e¢any to or an unreasonable application

federal law. Accordingly, the Magistrate Judge recommends the Petition be d¢
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(Doc. 13 at 23).

Petitioner filed an Objection to the R&R ("Objection") (Ddet) on April 16,
2015. Respondents have not filed a respoto Petitioner’s Objection. On April 27
2015, Petitioner filed a Motion for Clarificatio(Doc. 15) in whichhe inquires whether
his Objection was in proper form.
|. Background

The Magistrate Judge described the R&R the procedural and factus
background of the case. (Doc. 13 at 1-9). The Court therefore finds it unnecess
repeat the same information here. MoregpWRetitioner has not objed to any of the
information in the bekground section.See Thomas v. Ard74 U.S. 140, 149 (1989
(The relevant provision of the Federal Magitgs Act, 28 U.S.(8 636(b)(1)(C), “does
not on its face require grreview at all . . . of any issuthat is not the subject of al
objection.”).

1. Analysis

Petitioner asserts in his Objection aththe Magistrate Judge erred in

recommending that his ineffective assistance claims be denied. Petitioner disagree
the Magistrate Judge’s conclusion and arghes the State Court’'s decision was bas
on an unreasonable determination of thesfaanhd is contrary to or an unreasonah
application of federal law. Petitioner further contends the Magistrate Judge err
recommending that a certificate of appealabiiihd leave to procdein forma pauperis
on appeal be denied. Lastly, Petitioner asgtleat an evidentiaryrearing should be

granted.
The district judge "shall make a de nogletermination of those portions of th

report or specified proposed findings ocammendations to which objection is madg."

28 U.S.C. 8§ 636(b)(1)(C)see alsoFed.R.Civ.P. 72(b)(3) (“The district judge mus

determine de novo any part of the magistjadge’s disposition that has been prope
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objected t0.”);U.S. v. Reyna-Tapia328 F.3d 1114, 1121 (same). The judge "may

accept, reject, or modify, iwhole or in part, the findigs or recommendations made H
the magistrate judge.28 U.S.C. § 636(b)(1)(C)ed.R.Civ.P. 72(b)(3).
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A. Meritsof Claims

As noted above, Petitioner alleges in Brd One that Attornefregan provided
ineffective assistance of counsel by promisiogt failing to obtaina better plea offer.
Petitioner alleges in Ground Dwthat Attorney Vikmer provided inH#ective assistance
by failing to accurately convey tBetitioner the original plea offer. In his Objectiol
Petitioner does not challenge the Magistraitelge's discussion dhe relevant legal
standards, including the strict standards to establish itigH#e@ssistance unde
Strickland v. Washingtor466 U.S. 668 (1984) and theghiy deferential standard fof
habeas relief under the Antiterrorisrnda Effective Death Penalty Act of 199¢
("AEDPA"). (SeeR&R at 9-13). Rather, Petitioner claims the Magistrate Judge errg
the conclusions she reached upon applyirgléigal standards. Petitioner contends |
lawyers were ineffective and the State Gmuruling to the contrary was sufficiently
erroneous to meet the high standardhabeas relief. The Court disagrees.

Under the AEDPA, a hahks corpus petition cannot lgganted unless the Stat
court decision was: (1) “contrary to, or inved an unreasonable application of, cleaf
established Federal law, as determinedh®y Supreme Court of the United States,”
was (2) “based on an unreasonable deternoinadf the facts in light of the evidencs
presented in the State couymtoceeding.” 28 U.S.C. 8284(d)(1), (2). The petitioner
bears the burden of proving the standdadshabeas relief have been mé&woodford v.
Visciotti, 537 U.S. 19, 25 (2002). When applyitigs highly deferential standard o

review, "the federal court should review thast reasoned decision' by a state court ...

Robinson v. Ignacio360 F.3d 1044, 1055 aCir. 2004). Accordingly, the Court haj
reviewed the Memorandum Decision issukg the Arizona Court of Appeals of
February 10, 2014(Doc. 11-2 at 83-83). That decision was issued after Petitioner filg
a petition for review of the trial court's denia his petition for postonviction relief.
(Doc. 11-2 at 65-81).
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! In conducting itsle novareview, the Court has also reviewed the full State Court

record, paying special aftgon to the post-convictiorproceedings, including the
transcript of the evideiary hearing in the trial court anile trial court’s written decision
denying Petitioner’s petition fgost-conviction relief.
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The controlling Supreme Court precedenta@ims of ineffective assistance g
counsel isStrickland v. Washingto66 U.S. 668 (1984). Und8trickland a convicted
defendant must show thatwtsel’s performance was objedly deficient and counsel’s

deficient performance prejudiced the petitionéd. at 687. To beleficient, counsel’s

performance must fall “outside the widenge of professionally competent assistance.

Id. at 690. When reviewm counsel’s performance, ghcourt engages a stron
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presumption that counsel rendered adeguassistance and exercised reasonable

professional judgment.ld. “A fair assessment of atteey performance requires thg
every effort be made to eliminate the distorting effects of hindsight, to reconstrug
circumstances of counsel's challengedhauct, and to evaluate the conduct fro
counsel’s perspective at the timeld. at 689. Review of counsel’s performance
“extremely limited.” Coleman vCalderon 150 F.3d 1105,1113 (9th Cir. 1998)rev’d
on other grounds525 U.S. 141 (1998). Acts or assions that “might be considere
sound trial strategy” do not constituteeffective assistance of counsedtrickland 466
U.S. at 689.

In addition to showing amsel’s deficient performanca petitioner must establisk
that he suffered prejudice as a fesd that deficient performanceld. at 691-92. To
show prejudice, a petitioner must demoaistra “reasonable prdity that, but for
counsel’'s unprofessional errors, the resulthaf proceeding would ka been different.
A reasonable probability is a probability saofint to undermine confidence in th
outcome.” Id. at 694;Hart v. Gomez174 F.3d 1067, 1060th Cir. 1999);Ortiz v.
Stewart 149 F.3d 923, 934 (9th Cir. 1998). elbrejudice component “focuses on th
guestion whether counsel’s deficient performaresalers the result of the trial unreliabl
or the proceeding fundamentally unfai.bckhart v. Fretwe|l506 U.S. 364, 372 (1993)
It is not enough to merely show “that tleerors had some conceivable effect on t
outcome of the proceedingS3trickland 466 U.S. at 693.

A habeas court may proceed directty the prejudice prong without deciding

whether counsel’s performance was deficieat. at 697;Jackson v. Calderqr211 F.3d

1148, 1155 n. 3 (9th Cir. 2000) (citirgjrickland. The court, however, may not assume
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prejudice solely frontounsel’s allegedly deficient performanc@ackson 211 F.3d at
1155.

In the context o& habeas petition, a petitioner mdstmore than demonstrate that

the State Court applie8trickland incorrectly. Bell, 535 U.S. at 698-99. Rather,
petitioner must show the State Court “appl@icklandto the facts of his case in a
objectively unreasonable mannend. Because the standards createdsbycklandand
§ 2254(d) are both “highly deferential,” reviemder both standards in tandem is ev
more deferential.Harrington v. Richter 131 S. Ct. 770, 788011) (citations omitted).
“[T]he question is not whether counsel&tions were reason&bl The question is
whether there is any reasonablgument that counsel satisfi€trickland’sdeferential
standard.”Id.

In its Memorandum Decision, the ArizarCourt of Appealsejected Petitioner's
two claims of ineffective assistance. Retjag Attorney Gregan, the Court of Appea
explained that “[t]he [trial] court found th§Attorney Gregan] had told Morales and h

girlfriend ‘he believed that he could get a better deal,’ not that counsel had unequivs

promised Morales a more favorable deal wionécome available.” (Doc. 11-2 at 85).

Regarding the claim againsttdrney Volkmer, the Court oAppeals explained that the
trial court properly relied on a recorded jalone call between Petitioner and his moth
that demonstrated Petitioner was aware ¢fveryear plea offer obtained by Attorne
Volkmer but Petitioner chose to reject itd.J. Thus, the Court dhppeals affirmed the
denial of Petitioner's post-conviction rel@ims of ineffective assistance.

Here, the Court finds Petitioner has faitedlemonstrate thaéte Court of Appeals
decision affirming the trial court’s decision svaontrary to, or involved an unreasonab
application of, clearly estibhed Supreme Court law, @ras based on an unreasonal
determination of the facts.See28 U.S.C. § 2254(d)(1), (2).First, with regard to
Attorney Volkmer, who first neresented Petitioner, thisoGrt agrees with the trial
court’s discussion of the facts and apgiima of the law in itsdecision denying post-
conviction relief. §eeDoc. 11-2 at 48-51). Based tme evidentiary hearing testimon)

of the first prosecutor and Mr. Volkmer, ethtrial court reasond&p found that the
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prosecutor extended a plea oftapping Petitioner’s prison tina 3.5 years. (Doc. 11-2

at 49). Both witnesses further testified that a better offer calling for two years in prisot

was subsequently made but idha be accepted quicklyld().

Although Petitioner and his girlfriend tdstd that the better offer was never
communicated to Petitioner, the trial courieg@ on a recorded ijaphone call between
Petitioner and his mother to conclude Petitidmed been made awaretbe better offer.

(Id.). After summarizing the content of the cé#lle trial court concluded that “[b]ased o

-}

this call it appears that Mr. Volkmer did, fact, transmit the two year offer and that
Petitioner was aware of whenhwould expire.” (d.). Thus, the trial court found “no
issue of ineffective assistance of couns&fjarding Plaintiff's claim against Attorney
Volkmer. (d. at 50).

Based on the record, especially the testiynat the evidentiargiearing, this Court
would have reached the san@nclusion. Mr. Volkmer testified that it is his practice to
communicate all plea offers to his clientmd although he did not have a specific
recollection of doing so here, one can certainfer from the transcript of the jail phong

call with Petitioner's mother that Petitioner knabout the two year offer. Neither th

D

trial court, nor the Court of Appeals in affiing the trial courtmade an unreasonablq

117

determination of the facts in light of thevidence presented ithe State Court, or
unreasonable application &trickland The Court therefore finds that Petitioner has
failed to show that the State Courts’ demis denying his inefféiwe assistance claim
against Attorney Volkmer safly the standards for habeaslief. Thus, Petitioner's
objection that the Magistratidge erred is rejected.

Regarding Attorney Gregan,ishCourt agrees with theidf court that “[t]he issue
with Mr. Gregan is more problematic.” (Ddtl-2 at 50). The trlacourt explained that
Petitioner and his girlfriend paid Grega®® for their initial meting and then an
additional $5,000 for him toepresent Petitioner.ld(). Gregan told ttm at the initial
meeting that he believdte could get a better plea deal for Petitionéd.).( But during
the ensuing five month period when heresented Petitioner, Gregan “wrote no lettefs,

filed no motions, conducted no interviews s@nt any e-mails to the prosecutorld.).
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Gregan testified at the evideary hearing that he called the prosecutor several times

that his calls were not retwed, and that his only contacitivthe prosecutor was in the

elevator at the courthouseld.]. The trial court found thaBregan’s “obvious strategy
was to wait out the prosecutor who he beliewsdild not want to takéhe case to trial
and who would sweeten the offer irder to avoid trying the case.ld(). The trial court

found that given his comments to Petitigpn&regan based this strategy on h
perceptions of the prosaor as being lazy. Id.). That strategy, however, backfire
when the case was transferred to a new pusgovho withdrew the 3.5 year plea offe

because it had been outsfang for so long. I¢.). Additionally, tre new prosecutor

failed to give Gregan any warning thatPétitioner did not accept the offer by a certain

date it would be withdrawnthus providing Gregan witmo opportunity to notify
Petitioner. [d.).

Based on these facts, the trial coumrfd that “Mr. Gregan’s strategy cannot 4
said to fall below an objége standard of reasonableness under prevailing professi
norms.” (Doc. 11-2 at 50). The trial court found thatGregan believed the first
prosecutor was unlikely to try the cas@d had no reason tbelieve the second
prosecutor would take over the caséd.)( Further, had the second prosecutor warn
him that the plea offer was going to be witlaen, Gregan would have had time to advi
Petitioner accordingly. 14.). The trial court explainedhat althoughthe second
prosecutor was not required to give noticeha plea offer withdrwal, such notice wag
not unreasonable for €gan to expect.ld.).

Although this Court is troubled by Mr. €gan’s failure to communicate with th
first prosecutor in an attemfu obtain a better plea offess he told Petitioner he woulg

do, and by his inaction in gerad the Court cannot concludeat the trial court or the

and
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Court of Appeals applie8tricklandin an objectively unreasonable manner. Nor can this

Court conclude that the trial court or tB®urt of Appeals based their decisions on
unreasonable determination of the facts.e Tl court reasonablgetermined the facts
based on information provided during theidewmtiary hearing. The trial court thel

reasonably applied the legal standardStncklandto those facts to reach its decisio
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Likewise, the Court of Appeals reasonably appliedShrecklandstandards in affirming
the trial court’'s decision. Even if this @ would have reached a different conclusion
on the merits of the claim amst Attorney Greganthe Court, at this stage of review,
must apply the highly deferential habeasidtad set forth above. In doing so, the Court
finds Petitioner has not shown iseentitled to habeas relief.

B. Certificate of Appealability

Pursuant to Rule 11 dhe Rules Governing Sectid54 Cases in the United

States District Courts, “[t]he district court must issue or deny a certificate of appealability

when it enters a final order adverse to tppliaant,” and the Cournust state the specific
issue or issues that sdyisthe showing required fora certificate of appealability
(“COA”). The Court is authorized to issta COA “only where @etitioner has made 3
‘substantial showing of the deniaf a constitutional right.” Miller-El v. Cockrell 537
U.S. 322, 336 (2003) (quotirgg U.S.C. 8§ 2253(c)). “Undehe controlling standard, 3
petitioner must show that reasonable jurisisld debate whether (ofor that matter,
agree that) the petition suld have been resolved in dfeient manner or that the issugs
presented were adequai® deserve encouragemeiwt proceed further.” Id. at 336
(internal quotations and citans omitted). A COA “does not require a showing that the
appeal will succeed.ld. at 337.

Petitioner claims the Magistrate Judgfeould not have reacomended denial of a
COA for his claims. He argues that he haslena substantial showing of the denial of|a
constitutional right, thus satisfying the COA standard.

The Court agrees with Petitioner's argemh with respect to the claim againgt
Attorney Gregan but disagrewesth respect to his claim aget Attorney Volkmer. For
the reasons discussed above, @ourt finds that reasonabhigists could debate whethef
the claim against Attorney Grag should be redeed in a different manner. The Couft
will therefore grant a COA faihe ineffective assistanceagh against Atttmey Gregan.

Regarding Attorney Volkmer, howevethe Court finds that clear evidenc

D

demonstrates Attorney Volkmer communicategl thore favorable two-year plea offer t

(@)

Petitioner and that the offewould remain open for onla short time. The Court
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therefore finds a COA shoultbt issue for the clairagainst Attorney Volkmer.
C. Evidentiary Hearing
Next, Petitioner claims he is entitled to emidentiary hearing. Petitioner did nol

however, request an evidentiary hegrin his Petition or Reply. SeeDoc. 1 at 9; Doc.

12). Consequently, the Magidgaludge did not address tlssue in the R&R. Because

the issue is raised for the first time intiRener's Objection, the Court declines t
consider it because it has not beenyfgpresented for adjudicationSee Brown v. Roe
279 F.2d 742, 744 {oCir. 2002) (holding that a districburt is not required to conside
claims raised for the first time in @arty's objection to a magistrate judge
recommendation).

However, even if the Court considerétitioner's request for an evidentiaf
hearing, it would be deniedl'he standard for holding anidentiary hearing in a habea
case is set forth in 28 U.S.€2254(e)(2), which states:

If the applicant has failed to developetfactual basis of a claim in State
court proceedings, the cawhall not hold an evehtiary hearing on the
claim unless the afipant shows that —

(A) the claim relies on - (i) a new rule of constitutional
law, made retroactive to cases on collateral review by the
Supreme Court, that was preusdy unavailable; or (ii) a
factual predicate that coutwt have been previously
discovered through the exeseiof due diligence; and

(B) the facts underlying thedaim would be sufficient to
establish by clear and coneing evidence that but for
constitutional error, no reasdsla factfinder would have
found the applicant guilty dhe underlying offense.

Evidentiary hearings, however, are nothauized for claimsadjudicated on the
merits in the State courtCullen v. Pinholsterl31 S. Ct. 1388, D0-1401 (201L Such
claims are subject to review under § 2@H#1), which asks whether a State Court
decision on the claim was wmivary to, or an unreasdole application of, clearly
established federal lawld. at 1398. "[R]eview under 8254(d)(1) is limited to the

record that was before the state cousdtthdjudicated the claim on the meritsld.
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Evidence introduced in federal court woutterefore, have no bearing on the Cour
review under § 2254(d)(1)ld. at 1400. As a result, evideary hearings pursuant to 2§
U.S.C. § 2254(e)(2) are inapgiale to claims decided ondglmerits in State Courtd. at
1401.

As the above analysis demonstratdse State Court adjudicated Petitioner
ineffective assistance claims on the ngeri Applying 8 2254(d)(1), this Court ha
determined that the State Court decisionsew®ot contrary to, and did not involve a
unreasonable application of, clearlytaddished Supreme Court law. Und&nholster

the Court's analysis was limiteo the record Here the State Court that decided th

claims on the merits. The Ga could not consider angewly presented evidence,

Petitioner is therefore not entitléal an evidentiary hearing.
[11. Conclusion

Based on the foregoing,

IT IS ORDERED that Magistrate Judge Ba's R&R (Doc. 13) isccepted and
adopted, except the recommendation to deny Petitian€ertificate of Appealability for
his claim against &orney Gregan.

IT IS FURTHER ORDERED that the Petition for Writ of Habeas Corpuy
pursuant to 28 U.S.C. § 2254 (Doc. 1jlenied anddismissed with prejudice.

IT ISFURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2254 Cases, ar@icate of Appealability and leave to procaadorma pauperis
on appeal igranted with respect to the @ffective assistance of counsel claim agair
Attorney Gregan because Petitioner has nmadebstantial showingf the denial of a
constitutional right. A Certificate of Appealability idenied with respect to the
ineffective assistance of gosel claim against Attornéyolkmer because Petitioner ha
not made a substantial showing o tthenial of a constitutional right.

IT IS FURTHER ORDERED that Petitioner's Motiorfor Clarification (Doc.
15) isDENIED as moot.
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IT ISFINALLY ORDERED that the Clerk of Court sitl terminate this action
and enter judgment accordingly.
Dated this 2nd dagf November, 2015.
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