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5712 v. Arizona, State of et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Rafael Martinez, No. CV-14-01753-PHX-JAT
Petitioner, ORDER
V.

State of Arizona, et al.,

Regpondents.

Pending before the dbrt is Petitioner's Amende®aetition for Writ of Habeas
Corpus (Doc. 7) (“Petition”). The Magistrateidge to whom this case was assign
issued a Report and Recommendation (Doc ("B R”), recommending that this Court
deny the Petition. Petitioner hiled objections to the R&RDoc. 27). Respondent ha
filed a Response to Petitioner’'s objectionshie R&R, requesting thi€ourt to overrule
Petitioner’s objections and adopt the R&R. (Doc. 31).

l. Review

A. Review of R&R

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrate judg8.'U.S.C. 8§ 636(b)(1)lt is “clear that
the district judge must review the msigate judge’s findings and recommendatides
novoif objection is madebut not otherwise.”United States v. Reyna-Tapia28 F.3d
1114, 1121 (8 Cir. 2003) én bang (emphasis in original)Schmidt v. Johnston@63
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F.Supp.2d 1219,206 (D. Ariz. 2003)(“Following Reyna-Tapiathis Court concludes
thatde novareview of factual and legal issues is required if objections are made, ‘bu
otherwise.”); Klamath Siskiyou Wildlands Ctr. 1.S. Bureau of Land Mgm&89 F.3d
1027, 1032 (9th Cir. 2009) (thdistrict court “must review deovo the portions of the
[Magistrate Judge’s] recommendats to which the parties obj€g. District courts are
not required to conduct “any review at all .of.any issughat is not the subject of ar
objection.” Thomas v. Arn474 U.S. 140, 149 (1985) (emphasis added§ also28
U.S.C.§ 636(b)(1) (“the court shall makede novodetermination othose portions of
the [report and recommendation] to whichjeaition is made.”). Thus, the Court wil
review the portions of the R&R wwhich Petitioner objected de novo.

B. Review of State Court Decisions

The Petition in this case was filed un@& U.S.C. 8§ 225%4€ecause Petitioner is
incarcerated based on a state convictioNith respect to any claims that Petitione
exhausted before the state dsuunder 28 U.S.C. 88 2254(tl) and (2) this Court must
deny the Petition on those claims unless “aestaurt decision is contrary to, or involve
an unreasonable application afearly established Federal laivdr was based on ar|
unreasonable determinan of the facts.See Lockyer v. Andradg38 U.S. 63, 71 (2003).
Further, this Court must presume the correctness of the state court’'s factual fir
regarding a petitioner’s claim8 U.S.C. § 2254(e)(1Prtiz v. Stewart149 F.3d 923,
936 (9" Cir. 1998). Additionally, “[a]n applicatin for a writ of habeas corpus may H

t no

|
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e

denied on the merits, notwithstanding the fa@lof the applicant to exhaust the remedies

available in the courts of theee.” 28 U.S.C. § 2254(b)(2).
Il. Factual Background

At pages 1-4, the R&R recounts the tmdtand procedural background of th

S

case. Other than in the context of spedédgal arguments discussed below, neither party

objects generally to this recounting; accortimthe Court accepts dradopts it, with the

1

Further, in applying “Federal lawthe state courts only need to act
?chgfrs():lance with Supreme Court case lafee Carey v. Musladirg49 U.S. 70, 74
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exception of the error ithe R&R as to thelate on which the Arana Court of Appeals
affirmed Petitioner’s convictions andrgences on Petitioner’s direct appe8e¢R&R at
3). The R&R incorectly states April 26, 2010ld.)) The Court notes that the Arizon

Court of Appeals affirmed Petitioner’s contrtons and sentences on August 26, 201

(Doc. 19-2, Ex. P, at 148).
[ll.  Petition

The Petition in this case raises 12 claifpsc. 7). The Court will address eac
claim in turn, and wilfollow the numbering systemnsed by the R&R.

Claim 1

In his first claim, Petitioner argues thdhe trial court abusd its discretion by
allowing [the] state to prest evidence of Petitioner and co-defendant [communicati
while in court”, thereby violating his duprocess rights. (Doc. 7 at 6). The R&l
concludes that because Petitioner has not “assert[ed] a federal claim,” and, accor
has not exhausted state remediais, first claim is procedullg defaulted. (Doc. 26 at 11,
31). Further, the R&R statesath“Petitioner fails to establish that error, if any, had
‘substantial and injurious efé or influence in determing the jury’s verdict.” (d. at
12) (quotingBrecht v. Abrahamsorb07 U.S. 619, 623 (1993 As a result, the R&R
concludes that habeas relief is precludetbasis first claim because “Petitioner cann
demonstrate cause, let alone prejudicehis default.” (Doc. 26 at 12).

Though Petitioner asks the Court, in bigection, “to reconsigr this claim not

procedurally defaulted and consider this mldor what it is,” thisdoes not dissuade this

Court from agreeing with the findings and clusoons in the R&R. (Dc. 27 at 3). The
Court agrees with the R&R’s conclusion thtitioner “did not fairly present a federg
claim,” to the state courts, nor demonstreaeise and prejudice to excuse his defal
(Doc. 26 at 11-12). Further, the Court accepis adopts the R&R’s merits finding tha
the admission of the @ence of Petitioner and his ceféndant communating was not
error. (d. at 12). Accordingly, the Petitioner@bjections are overruled, the R&R |

accepted and adopted on Claim 1, ariéfres denied orthis claim.
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Claim 2

The Petitioner's second claiemcompasses five separate sub-claims of ineffeci
assistance of counsel. (Doc.at 7). Petitioner contends thateffective assistance of
counsel has resulted in the violation of Kixth and Fourteenth amendment rights.) (
Petitioner also alleges that, should these grounds be procedurally defaulted,
ineffective assistance of ansel should excuse the delta(Doc. 24 at 17-18).

At pages 13-14, the R&R states theverning legal standard for evaluating
ineffective assistance of counsel claiestablished by the Supreme CourSinickland v.
Washington 466 U.S. 668 (1984). Neither padpjects to the R&R’s statement of the
legal standard. Accordingly, the Court guiseand adopts it athe governing legal

ve

th

standard for evaluating the Petitioner’s ineffective assistance of counsel claims. Fuirthe

the Magistrate Judge considereakch of the Petitioner’s iffective assistance of counse

claims on the merits in the R&R. (Doc. 26 13). Accordingly, this Court will alsg

examine the ineffectivesaistance of counselasins on the merits.
Failure to Examine Clothing for DNA Evidence

In his first sub-claim, Petitioner arguesthis trial counsel was ineffective for

failing to examine his clothing for DNA evidence. (Doc. 7 at 7). The R&R concludes

that Petitioner’s claim fails, as “Petitioner pgats no evidence to ebtsh this claim is
true,” nor has Petitioner set forth any “esite to establish thdDNA testing, if
conclusive, would have been recor less likely to inculpator exculpate the Petitioner.

(R&R at 14). Further, the R&R concludesathPetitioner's speculation regarding the

-

potential results of further DNA testing issufficient to establish [that Petitione
suffered] prejudice” as a result of his trial counsel’s deficient performarndeat (14—
15). Accordingly, the R&R ascertains tHagtitioner is not entitté to habeas relief on
this claim. (d.)

In his objection, Petitioner argues thithbugh “he cannoshow which way the
DNA test will lead,” if the Court would “ordest DNA test on the clothing . . . all can be

put to rest.” (Doc. 27 at 3)Notwithstanding his objectiofetitioner still fails to support
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his claim, as he has not produced any evidendieating his claim is true or that tria
counsel’s failure to examineis clothing for DNA evidencéprejudiced [his] defense.”
Strickland v. Washingtord66 U.S. 668, 6871984). Further, the Court accepts ar
adopts the R&R'’s findings onehmerits as to this sub-claimAs a result, this objection
is overruled. Accordingly, the R&R is accepiesiset forth above, and relief is denied ¢
this claim.
Failure to Object to Refaence of a Prior Trial

In his second sub-claim, Petitioner argues this trial counsel failed to “provide
[him] with the presumption of innocence & [a] witness testified Petitioner had [z
previous trial” and counsel thereafter did nequest a mistrial. (Doc. 7 at 7). The R&
concludes that “Petitioner cannot demonstrahy due process violation as a result

counsel’s failure to request a mistrial, winierould almost certaigyl have been denied

based upon a sole reference to a prior tr{@loc. 26 at 16). Accordingly, Petitioner i$

not entitled to habeas relief on this claim,“Bstitioner’s claim fails because he cann
establish there was prejudiceld.(at 15-16).

Petitioner objects and argues that the “refegenf . . . a previous trial can [a]ffec
the integrity of a trial.” (bc. 27 at 4). However, Pettier fails to support this
speculative claim with edence. Accordingly, for theeasons stated in the R&R (at 15
16), this objection is overrule The R&R is accepted andagded as to this second suk
claim, and habeas relief is denied on this claim.

Improper Comments During Closing Argument

In his third sub-claim, Petitioner allegtsat his trial counsel was ineffective fo

failing “to object to the prosecution’s impropesmments that some of the loci do mat¢

that of the defendant” duringgosing argument. (Doc. 24 &6). The R&R concludes tha
counsel’s failure to object tthis statement was not inefteve. (Doc. 26 at 16). The
R&R further concludes that this statementtly Prosecutor was nohproper as it was a
response to an argument by Petitioner, arcbge “counsel reminded the jurors that t

results were inconclusive.Id.). Accordingly, the R&R asctins that Petitioner is not

nd
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entitled to habeas relief on this claird.].

Petitioner maintains the allegations in tthed sub-claim in his objection, again

arguing that the Prosecutor's comments angraper. (Doc. 27 at 4). Petitioner further

objects on the grounds thatetljury members are not experts in examining DNA.) (
This objection is overruledas fact-finding is the essegal function of the jury.See
Apprendi v. New Jerse$30 U.S. 466, 476—490 (2000). Further, the Court accepts
adopts the R&R’s findings onelmerits as to this sub-ali Thus, the R&R is accepte(
as specified above, and relisfdenied on this claim.
Failure to Interview Witnesses

In his fourth sub-claim, Petitioner arguimt trial counsel’s failure to interview
additional potential witnesses violated his ‘tBixXmendment right teffective assistance
of counsel,” as these witnesses may henermation about “whiathe suspects werg

wearing, . . . what race they were,” amdether more than orgerson was running from

the scene of the crime. (Doc. 24 at 16-1The R&R concludes that Petitioner’s claim

fails as he has not provenathcounsel’'s “failure to ientify and interview additional
witnesses” establishes deficient perforcaninder the standard establishe&itnckland
v. Washington466 U.S. 668 at 687. (R&& 17). This Court agrees.

Objecting, Petitioner argues that counskbuld have further investigated tw
witnesses’ whose descriptionsthe event (Doc. 27 at EB) do not desche Petitioner.
(Doc. 27 at 5). The Court hasviewed the R&R’s conclusiorm this theory and agreef

that Petitioner has failed to prove deficig@rformance by counsel, or prejudice, as

anc

==

|®)

v/

this sub-claim. The Court further agrees with Respondent’'s argument that “Petifione

cannot show deficient performance becausecbunsel could have reasonably decid
not to interview or call these twwithesses as a matter of trial strategy.” (Doc. 31 at
Accordingly, this objection is overruled,&lR&R is accepted and adopted, and relief
denied on this claim.

Ineffective Assistance ofAppellate and PCR Counsel

In his fifth and final sub-claim, Petitner asserts that, by failing to raise the
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arguments included in his fen, both appellate and ptconviction counsel were
ineffective. (Doc. 7 at 7)As the arguments inatled in his Petition were without merit,
the R&R concludes that “appellate and postvction counsel weraot ineffective for

failing to raise them.” (R&R at7). This Court agrees. his objection, Petitioner fails

v

to produce any evidencegporting this allegationSgeDoc. 27 at 6). As a result, the
Court overrules this objection. The R&Rascepted and adopted as to this fifth syb-
claim, and relief is denied on this claim.

Claim 3

In his Third Claim, Petitioner allegethat by “knowingly presenting falsg
testimony” and by contrading the State’s DNA experthe Prosecutor committed
misconduct. (Doc. 7 at 8). As a result, itRmter argues that the Prosecutor’s conduct
violated Petitioner's Fourteenth Amendment right to due process oflthyv.This Third
Claim encompasses three separate sub-claims.

False Testimony Claim regarding Petitioner’'s Residence

L=

In the first sub-claim, Petitioner assetteat the Prosecutor knowingly elicitec
false testimony from Officer Gutierrez thattilener lived in South Phoenix instead qf
“Maryvale.” (Doc. 24 at 20-21 The R&R concludes thdPetitioner does not dispute
that the jurors knew Petitioner’'s actual address,does he disputeahthe officer [later]
agreed the address was north'®buth Phoenix.” (R&R atl8-19). Accordingly, the
R&R further concludes that Petitioner’s claimidaas Petitioner has failed to show that
this testimony “had an injurious effect on the jury.” (R&R19). This Court agrees

Petitioner has not objected to the R&R as ie #pecific sub-claim of his Third Claim

—h

As a result, the R&R is acceptand adopted as specified abpand habeas corpus relie
is denied as to this sub-claim.

False Testimony Claim regarding the Possession of $8.95

[N

In the second sub-claim, Petitioner assénat the Prosecutor knowingly elicite
false testimony from Detective Ybarra tHagtitioner did not “have any money at the

time of his arrest.” (Doc. 24 at 23). Paiier alleges that this evidence would haye
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corroborated his defense that he had mdoey bus ticket. (Doc. 24 at 26). The R&f
concludes that Detective Ybarra’'s statement \@asjost, inconsistent, as she agreed t
the booking records indicate Petitioner had thmey when accepted the country jail,

but “also stated that she did not belidlie $8.95 was Petitionerand instead testified

that $8.95 was the amount on Perez’s petd®&R at 20). The R&R further concludes

that “Petitioner has not established that testimony was false,” ahat the testimony
had a substantial and injurious effect on the jury’s decisitoh) (

In his objection to this alm, Petitioner requests anidentiary hearing to examine
the “Good Year arrest report show cause that the arrestd booking sheet is not Pere
and Martinez’'s as Ms. Ybarra stated.” (Doc.a2®B). This objectio is overruled becauss
the arrest report that Detae Ybarra examined during trial at the behest of t
Prosecutor does indicate Petitiomad $8.95 when acceptedtlag jail. (R&R at 19) $ee
alsoDoc. 24-1, Ex. B, at 23)Further, Detective Ybarra’'s t@stony was not false, as sh
agreed that the arrest report indicates Pagtidiad $8.95 whelpooked at the county jail.
(Id.). Accordingly, the R&R is accepted andoated, and habeas relief is denied as
this sub-claim.

Contradicting the State’s DNA Witness

In the third sub-claim, Petitioner argues that the Prosecutor contradicted the
expert when the Prosecutor stated thairis of the exhibits from the lab do match U
with the defendant.” (Doc. 24t 29). The R&R concludes thiduis is the same argumen
rejected above (in Claim 2, sub-claim 3). (R&R20). Petitioner concedes that this iss
was raised in Claim 2. (Doc. 27 at 7). obedingly, the R&R is accepted and adopte
and habeas relief is deniad to this sub-claim.

Claim 4

In his fourth claim, Petitioner assertaththe State violated his Fifth Amendmer
guarantee against double jeopardy by comwchim of both Armed Robbery and The|
of Means of Transportation. (Doc. 24 af).32hough Petitioner alleges he presented t

issue in a direct appeal, th&R notes that his claim in the Arizona Court of Appes
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was instead based upon a violation of A.R.S. § 13-116. (R&R at 21). The
concludes that “to the extent Petitioner argtles sentence violated Arizona law, th;
argument is not cognizable on habeas reviewd!).(Further, Petitioner has failed t(

show any cause to excuse {m@cedural default of any pential federal claim on this

issue. [d.). Finally, the R&R concludes that thisuirth claim is meritless, as the Arizong

Court of Appeals found that no double jeapaviolation occurredthe State may punish
separate offenses included within the saraadaction, and here “the theft of cash fro
the victim was separate from the theft of the vehicle.”dt 22).

Petitioner objects that “[d]Jouble jeopardy$aubsequent prosgmons of a single
act.” (Doc. 27 at 7). Hower, the R&R assumed a federal claim was exhausted
purposes of determining whether this claind hraerit, as indicated by its analysis (
Petitioner's argument that a Theft of Meaof Transportation isa “lesser-included
offense” of an Armed Robber{Doc. 26 at 20) (quoting Doc. Z 32). As a result, this

objection does not change the outcome of ¢hise and is overruled. Accordingly, the

R&R is accepted and adopted as to Claimndl relief is denied on this claim.

Claim 5

Next, Petitioner claims that the trial coarfailure to apply a clear and convincin
evidence standard when determining whetRetitioner’'s pretrial identification was
unduly prejudicial violated his rights to dyeocess of law. (Doc. 24 at 32-33). Th

R&R concludes that the “Arizona state cosiffact finding was not unreasonable” as ftl

pretrial identification by D.M. was neithaunreliable nor impermissibly suggestive.

(R&R at 23-24). TheR&R further concludes that thidaim fails because the Arizong
Court of Appeals’ finding that no prejudiegpears affirmatively ithe record “was not
based on an unreasonable application ctdarly established federal law or a
unreasonable determination of the factkd’ &t 25).

Petitioner objects and alleges that he lextensively argueeach of the five

factors ofBiggers® (Doc. 27 at 9). However, this objection is overruled, as the R

% Neil v. Biggers409 U.S. 188, 197 (1972).
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extensively reviewed the Arizona state couBiggers finding under a totality of the
circumstances test, determining it was notasonable. (R&R at 22—-25). Accordingly
the R&R is accepted and adopted ashis claim, and relief is denied.

Claim 6

In his sixth claimPetitioner argues that the trdurt erred in denying Petitioner ¢
Batsori challenge after the State struck a Hispdmior, resulting in the violation of his
Fourteenth Amendment righid due process. (Doc. 24 38-39). Though “Petitioner
made a prima facie showing that the strikas based upon [thgiror's] race,” the
Prosecutor indicated that thergn was dismissed based upon his lack of a high sch
degree (R&R at 26-27). The R&R comdks that a “lack of education is a nof
discriminatory reason fostriking a juror.” (d. at 27). The R&R further concludes tha
Petitioner’s failure to demonstrate that tAesecutor was purposefully discriminator
towards this Hispanic jurondicates that “the [Arizona]ourt of appeal’s rejection of
Petitioner's Batson claim was neither contrémy nor an unreasonable application ¢

clearly established federal lawId(). Accordingly, this claim fails.ld.).

In his objection, Petitioner repeats hantention that the Prosecutor’s strike was

discriminatory, contending that the juror ynaave had a GED irnsad of a high school

degree by drawing a parallel to his own lackaoiigh school degree. (Doc. 27 at 1Q).

The Court overrules this objgen, as the R&R considerdtlis counter-argument in its
determination that striking anor because of a lack of education is race-neutral. (R&H
27); see also United States v. Martin F.3d 679, 686—-87 (7thir. 1993). Accordingly,

the R&R is accepted and adopted on this sixdimgl and habeas relief is denied on thi

claim.
Claim 7

Petitioner next argues that he was unttut®nally detained athe “investigatory

=7

—h

N—r

R at

stop was not based on reasorablispicion.” (Doc. 7 at 12). As a result, Petitioner

claims his Fourth Amendment rights werelated (Doc. 24 at 43). The R&R concludg

® Batson v. Kentucky76 U.S. 79 (1986).

-10 -
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that this claim is not cognizable, as Petitiohad the opportunity totigate this Fourth
Amendment issue in both the Arizona trialuict and Arizona Court of Appeals. (R&R 3
27-28). Accordingly, this aim fails, as “federal habeasrpus relief may not lie for a
claim that evidence recovered through an illegarch or seizure wastroduced at trial”
where that claim has been fuliyd fairly litigated, as hereld().

The Petitioner has not raised any obgtregarding this seventh clairSdeDoc.
27). As a result, the R&R is accepted adbpted on Claim 7, dnhabeas relief is
denied as to this claim.

Claim 8

In his eighth claim in his Petition, #te@ner alleges that the imposition of th
consecutive sentence for theefihof Means of Transportation conviction violates his d
process rights. (Doc. 7 at 13). Petitioner theserts a violation dhe Sixth Amendment
Confrontation Clause in his Rgplarguing that because thesthvictim did not testify at
trial and because “the jury never decidé¢ké theft charge beyond a reasonable doU
Petitioner did not have an opportunity tonfront this witness. (Doc. 24 at 45-4&eé

U.S. CONST. amend. VI). First, the R&Ebncludes that the consecutive senteng

claim raised in the Petition is the same astiBeer’s fourth claim, and is procedurally
defaulted. (R&R at 29). Th Court accepts and adopts tR&R as to this theory.
Second, the R&R concludes that becausectvd@rontation claim was not raised in hi
Petition, this claim is waived, as “a replg ‘not the proper pleadirng raise additional
grounds for relief’ in a habeas proceedindd:) (quotingCacoperdo v. Demosthen&y
F.3d 504, 507 (1994)). Alteatively, on the merits, tHR&R concludes that Petitioner’s
Confrontation Clause claim aldails as “the testimony of éhvictim was sufficient” to
prove the Theft of Means ofransportation violation and “the victim was subject
cross-examination during trial.” (R&Rt 29). This Court agrees.

Petitioner’s objection assertss in his Reply (Doc. 24 46—48), that his Sixth and
Fourteenth Amendment rights were wm@d because the Theft of Means

Transportation conviction was based on thaestrial court’s finding that there was *“

-11 -
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separate victim in this cad¢a separate ownef the vehicle” whom Petitioner claims hg
did not have the opportunitp confront. (Doc. 27 at 10-L1 However, the R&R found,
on the merits, that the victim, Deane Makstiged in the state trial court that the cd
defendant pointed a handgun at him and tatad toi “[g]et out of the cab.” (Doc. 26 at 29
(quoting Doc. 19-5, Ex. MMM, at 178-79). Traame victim also testified that he sa
the Petitioner “slide into #hdriver’'s seat” after the co-defant told the \atim to get out

of the taxicab. Ifl. at 180). The Court accepts aadopts the R&R’dindings on the

merits as to this sub-claim.

Petitioner's claim is also meritless, #we transcript of the state trial coul
proceedings indicates that tRiener's counsel, Mr. Winchelldid, in fact, have the
opportunity to cross-emine this victim. $eeDoc. 19-5, Ex. MMM,at 36, 201-229).
Further, the transcript of the state tr@urt proceedings illustrates that Petitioner
counsel had the oppartity to cross-examine each additional witness called by
Prosecutor. $eeDoc. 19-6, Ex. NNN, at 20, 46, 67102, 124; Ex. OOO, at 152, 177
195, 215, 227) (Doc. 19-7, ERPP at 5; Ex. QQQ at 187 Accordingly, Petitioner’'s
objection that he did not hawbe opportunity to confront éhvictim is without merit.
This Court also notes thatelwitnesses called by the Peostor, with the exception of
the victim, Deane Maki, are not civilians, budther, are testifying itheir capacity as
law enforcement and cattions personnel.

Additionally, this Court examed the jury instructiongnd notes that the tria
court instructed the jury that the Stdtas the burden of prowg the Petitioner guilty
beyond a reasonable ddufDoc. 19-7 at 49-50). AselPetitioner has not presented ar

v

W

the

Ny

evidence that the jury newvalecided the theft charge beyond a reasonable doubt,

Petitioner's objection is overruled. After examining the state trial court re¢

thoroughly, this Court also finds that Petiter's objection that the Theft of Means (¢
Transportation conviction was based on a sspavictim or separate owner of th
vehicle has no merit as Petitioner has preseno evidence supporting these allegatiq

nor does the record indicate these allegations are true. Accordingly, Petitic
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objections are overruled. The R&R is adeegband adopted on Claim 8, and habs
relief is denied as to this claim.
Claim 9

In his Ninth Claim, Petitioner argues tliahproper consideration in determining

sentencing” resulted in the vailon of his Fourteenth Ameément right to due process.

(Doc. 7 at 14). Petitioner expands in tlrReply that the presentence report “wg
inaccurate in its criminal history as “it douldgéthe Defendant’s guiltplea as though he

pleaded guilty to two armed robberies batK02,” and becaus@etitioner “was never

convicted for two separate victims” inehpresent case. (Doc. 24 at 48). The R&

as

J

S

R

concludes that the imposition of the aggradasentence neither violates Petitioner’s due

process rights nor is unwarranted aswas imposed based upon the findings th

“Petitioner was on parole at the time of thiéenpse, . . . Petitioner had ‘a prior felon

conviction’, [there was] threaif serious physical injury, éhpresence of an accomplice

and the commission of the offense for peamigain.” (R&R at 29-30). The R&R
further concludes that the “record doeg saopport” Petitioner’'s conclusory allegatio
“that the court double countéus prior felony conviction.”Ifl. at 30). Accordingly, this
Ninth Claim fails. (d.)

The Petitioner has not raised anyeajon regarding this Ninth clainséeDoc.
27). As this Court agrees with the R&Re R&R is acceptedna adopted on Claim 9.
Habeas relief is denied as to this claim.

Claim 10

In his Tenth Claim, Petitioner alleges tlla¢ state of Arizona “retaliated agains

Petitioner for exercising [his] right to trialh violation of hisFourteenth Amendment
due process rights. (Doc. 7 at)153etitioner elaborates in his ity stating that “the fact
that the Petitioner went through two separatdstiwhich resulted ithung jury mistrials
created the inference that the prosecuti@mted to punish the Petitioner by increasis
the Petitioner’'s sentence. . . .” (Doc. 2458). The R&R concldes that Petitioner’s

allegation of “an inference of vindictives® based upon errors and multiple trials”
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meritless as it is not suppged by the record. (R&R &0). Accordingly, the R&R
concludes that habeas corpus relief cannot be granted as thsfrasity in sentencing
claim as Petitioner does nptesent any grounds impliag the federal Constitution.
(Id.). This Court agrees.

Though Petitioner's objection again agsethat his continous trials were
retaliatory (Doc. 27 at 11-12), this objectisnoverruled, as Petitioner fails to provide
any evidence to support this allegation of wotileness. Accordingly, this Court accepts
and adopts the R&R as to this Tenth Claim, laableas relief is denied as to this claim.

Claim 11

Petitioner next claims a due process viola@s a result of thegial court’s refusal
to permit “Petitioner to preserno the jury the newly diswered evidence” that he
possessed $8.95 at the timetloé offense; Petitioner allegéisat this evidence would
have corroborated his defense that the mamay for a bus ticket. (Doc. 24 at 51-52).
The R&R concludes that thisew evidence, the receiftom the jail, is “at best
cumulative”, and “the jrors were aware of at least ojad record.” (R&R at 31). The
R&R further concludes that Petitioner’s claimmeritless as he cannptove that the trial
court’s error had a ‘substantial and injuriodifeet or influence in determining the jury’s
verdict.” (Id.) (quotingBrecht v. Abrahamsorb07 U.S. 619, 6371993)). Accordingly,
the R&R recommends that habeas rddefdenied as to this claimid(at 31).

Petitioner's objection again asserts thila¢ witness’s testimony regarding the
$8.95 was “false.” (Doc. 27 at 12). Thobjection is overruledas Petitioner fails to
establish that this testimony was injurioas prejudicial. Accordingly, the R&R is
accepted and adopted on Cldify and habeas relief ismed as to this claim.

Claim 12

In his Twelfth and final claim, Pettiher alleges that he was denied the

presumption of innocence “aftehe State’s leading witse stated that [he] had :

)=

previous trial. . . .” (Doc. 24 at 54). The R&concludes that this claim is identical to the

claim rejected above (here, at GroundsBp-claim 2 regarding failure to object t

&)
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reference to a prior trial). (R&R at 31). tRener concedes in his Objections that th

Claim is discussed in Claim 2. (Doc. 27 H?). This Court agrees with the R&R.

Accordingly, the R&R is accepted and adaptan Claim 12 and habeasrpus relief is
denied as to this claim.
IV.  Motion for Evidentiary Hearing

Though Petitioner has not filed a formilotion for Evidentiay Hearing, he
requests in his Petition that the@t “grant a new trial or reemtencing.” (Doc. 7 at 19).
The R&R concludes that no evidentiary hearingasded as “[tlheecord is sufficiently
developed.” (R&R at 31). This Court agrees.

In his objection, Petitioner asserts that ®&videntiary hearinghould be granted.”
(Doc. 27 at 13). This Court overrules tbigjiection, as PetitionerBetition (Doc. 7) and
Objections (Doc. 27) have faddgo provide any indication th#éfte record isnsufficient.
(R&R at 31). In his objection, Petitioner alasks the Court to reeluate the evidence
and has attached Exhibits. (D@7, at 13). Notably, in rega to the potetial withesses
identified by Petitioner in Exhit B to his Objections (deissed above in Claim 2, sub
claim 4), the Court notes that Petitioner nmegt use an evidentiarlgearing merely to
determine if these two witnesses have potentially favorable testinteg.United States
v. Fuentes2009 WL 4730733*5 (D. Ariz. Dec. 7, 2009aff'd United States v. Fuentes
457 Fed.Appx 687 (9th Cir. 2011) (“Petitionemist entitled to an evidentiary hearing &
a fishing expedition to see if any of thdasdividuals might have helpful testimony.”)
Accordingly, the Petitioner’'s request fan evidentiary hearing is denied.
V. Conclusion

Based on the foregoing,

IT IS ORDERED that the Motion for EvidentiaryHearing (Doc. 27 at 13) ig

denied.

IT IS FURTHER ORDERED that the Report and Recommendation (Doc. 26) i

accepted as specified above; the objectioh$etitioner (Doc. 27) are overruled 3

specified above; the Petition denied, with prejudice, anithe Clerk of the Court shall
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enter judgment accordingly.

IT IS FINALLY ORDERED that, in the event Petitien files a notice of appeal
a Certificate of Appealability is denied because the Petition is barred by a
procedural bar and jurists of reason would fiod this Court’'s procedural decisiorn
debatable or wrong; further, Petitioner hagethto make a substéial showing of the
denial of a constitutional right.

Dated this 16th day of June, 2016.
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