Mitchell v. Corizon

JDDL-K

© 00 N o 0o B~ W DN PP

N NN NN NNNDNDRRRRRR R R R R
® N o 0 B» W N RFP O © 0N O O M W N B O

Health Incorporated et al Dog.

MGD
WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kevin Mitchell, No. CV 14-1754-PHX-DGC (BSB)
Plaintiff,
VS. ORDER

Corizon Health, Inc., et al.,
Defendants.

On July 9, 2014, Plaintiff Kevin Mitchellwho is represented by counsel, filed
Complaint in Maricopa Gunty Superior Court. (Doc. Attach. 1, Ex. B) On August 5,
2014, Defendants Corizon Health, Inc. (fzon”) and State of Arizona removed th
action to this Court. In their Notice d&temoval, Defendants state that Corizon w
served with a copy othe Complaint on July 10, 2014nd the State of Arizona waj
served on July 11,024. On August 13,4, Defendants Corizon and State of Arizo
filed an answer to the Comptd The Court will dismissthe Complaint with leave to
amend.

l. Removal

A state court defendant may remove to fatleourt any civil agbn brought in the
state court over which the federal district ¢ewvould have originajurisdiction. 28
U.S.C. 8§ 1441(a). In his Complaint, Plaihalleges, among other itlgs, violations of
his Eighth and Fourteenth Amendment tggland 42 U.S.C. § 1983. This Court

jurisdiction extenddo such claimssee28 U.S.C. § 1331 (a federal court has origir
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1| jurisdiction “of all civil actions arising undethe Constitution, laws, or treaties of the

2 | United States”), and the casesmamely removed. Accordingl the case was properly

3| removed.

4| 11.  Statutory Screening of Prisoner Complaints

5 The Court is required to screen conmpig brought by prisoners seeking relief

6 | against a governmental entity an officer or an employeaf a governmental entity. 28

7| U.S.C. 8§ 1915A(a). The Court must dismissoaplaint or portion thereof if a plaintiff

8| has raised claims that are legally frivolomsmalicious, that fail to state a claim upon

9| which relief may be granted, or that seelonetary relief from a defendant who is
10| immune from such relief28 U.S.C. § 1915A(b)(1)—(2).
11 A pleading must contain a “shahd plain statement of the claghowingthat the
12| pleader is entitled to relief.” Fed. R. CiR. 8(a)(2) (emphasis added). While Rule|8
13| does not demand detailed factual allegatiéihglemands more than an unadorned, the-
14| defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
15| (2009). “Threadbare recitals of the elemeotsa cause of action, supported by mefre
16| conclusory statements, do not sufficéd:
17 “[A] complaint must contain sufficient &ual matter, accepted as true, to ‘state a
18| claim to relief that is plausible on its faceIt. (quotingBell Atlantic Corp. v. Twombly
19| 550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factual
20| content that allows the coud draw the reasonable inference that the defendant is liable
21| for the misconduct alleged.ld. “Determining whether a coplaint states a plausible
22| claim for relief [is] . . . a context-specific task that requires the reviewing court to draw
23| on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
24| specific factual allegations may be consisteith a constitutional claim, a court must
25| assess whether there are other “more liliglanations” for a defendant’s condudd.
26| at681.
27 Plaintiff's Complaint will be dismissed fdailure to state a claim, but because|it
28| may possibly be amended to state a claie Gburt will dismiss it wh leave to amend.
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1.  Complaint

Plaintiff names the following Defendant€orizon; the State of Arizona; “Joht
Does and Jane Does 1-10ABC Corporations 1-10"; andXYZ Partnerships 1-10.”
Plaintiff seeks damages, interesttorneys’ fees, and costs.

Plaintiff alleges the following facts: pridéo and on January 2014, Plaintiff was
incarcerated at Arizona State Prison Compilexas. Plaintiff sdfers from Type 1
diabetes and is dependent iosulin injections. On Janga5, 2014, “an employee of
Corizon negligently, carelessl recklessly and in total sliegard for the safety of
Plaintiff, administered an injection of insulin to Plaintifitva contaminated needle.’
Around January 7, 2014, personnel from #reona Department of Corrections and/c
Corizon told Plaintiff thahe was exposed to “Hepatitis B, Hepatitis C and the Hun
Immunodeficiency Virus (HIV).” Over the reten days, Plaintiff received preventativ
treatments from Defendants, including gaétis B immune globulin, Recombivax
Isentress and Truvada. “Defendants ligemtly, carelessly and recklessly treate
monitored, supervised and cdror Plaintiff as to cause é¢hcontaminated injection anc
physical and emotional injuries to Plaintiff.” Plaintiff “hasffeved bodily injuries
through additional needless apdtentially dangerous injectiorand, after being told he
was exposed to potentiallgeadly viruses, he contias to suffer residual pain
discomfort, extreme emotional distress, andiety.” Plaintiff has also had to underg
medical testing and treatment and believes vihll be compelled to incur indebtednes

for necessary medical testingdatreatment in the future.”

Plaintiff further alleges that “defendanviolated the Eighth Amendment to the

United States Constitution by dabeing deliberately indifferent to the serious medi¢

needs of Plaintiff” and that “Defendant€onduct in this regard was objectivel
unreasonable and was undertaken with willfetkless and malicious indifference to th
constitutional rights and liberty interests of Rtdf and with no regal to thelikelihood
that harm would and did result and thRlaintiff would and did suffer extreme

unnecessary pain and anxiety that bame legitimate pen[d¢dgical purpose.”
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Plaintiff alleges that Defendant Coriztis vicariously liable under the principle
of respondeat superior for the actions amakctions of its emplyees, including those
John and Jane Doe employees named as defenidatfiis action, ato any claims that
are asserted by Plaintiff agesult of violations of thérizona Constitution and Arizona
common law because, at all relevant times, theye acting within the course and scof
of their employment with Corizon.” Plaifftifurther alleges that[flor purposes of
Plaintiff's claims that arise under Fedetal, including without limitation the United
States Constitution and 42 U.S.C. Sectior83l®t seq., and as may be relevant
Plaintiff's state law claims, &tll relevant times describérbrein, Defendants were actin
under the color of state law.In addition, Plaintiff allege that “[sjome Defendants may
be liable because of acts done by other Dadats in furtherance of their marits
communities and some of the fleedants may be liable undtite theory of respondea
superior, agency, vicarious lidiby, joint venture, negligeinhiring, entrustment and/of
supervision.”

In a separately déggnated Count Twd Plaintiff alleges that the true names of th
fictitious Defendants “are unknown to Plaifi and that “ea®n of the Defendants
designated fictitiously herein is responsibfor the events rad happenings herein
alleged.”

V. Failureto StateaClaim
A. 81983 Claims
To state a claim under 8§ 1983, a plainti@ist allege facts supporting that (1) th

conduct about which he complains was coneditby a person acting under the color

state law and (2) the conductpdieed him of a federal constitutional or statutory right.

! Plaintiff does not designate a “Cou®he” and it is not clear in the seve
paragraphs preceding Count Two whether Bféiis asserting any state law claims i
addition to the Eighth Amendment claim a$sé in paragraph VI. Moreover, “Coun
Two” is an explanation of ly Plaintiff is using fictitiousnames, but does not appear
be a separate claim against any named or fictitious Defendantietkmtithe caption of
Plaintiff's Complaint.
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Wood v. Ostrander879 F.2d 583, 587 (91Gir. 1989). A plaintiff must also allege that
he suffered a specific injury asresult of the conduct of a particular defendant and| he
must allege an affirmative link between timury and the conduct of that defendant.
Rizzo v. Goodet23 U.S. 362, BL-72, 377 (1976).
1. State of Arizona

Plaintiff sues the State of Arizona. ddrarily, under the Eleventh Amendment to
the Constitution of the United States, neithestate nor a state agency may be sued in
federal court without its consenRPennhurst St. Sch. & Hospl65 U.S. 89, 100 (1984)
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989However, a state may waive its
Eleventh Amendment immunity by removing action to federal court, as the State pf
Arizona did in this case.See, e.g,Pittman v. Oregon, Employment Dep309 F.3d
1065, 1071 (9thCir. 2007); Embury v. King 361 F.3d 562, 564-6%th Cir. 2004);
Peterson v. State of CalifaenDep’t of Corr. & Rehah.451 F. Supp2d 1092, 1099
(E.D. Cal. 2006)Morgan v. ArizonaNo. 06-346-TUC-FRZ, 200WL 2808477, *8 (D.
Ariz. Sept. 27, 2007). Nevertheless, the &taift Arizona is not a “person” within the
meaning of § 1983.Will v. Michigan Dept of State Police491 U.S. 58, 64 (1989)
(holding that the term “person” as used ihI3 did not inalde a State or &te agency).
Accordingly, to the extent that Plaintifserts claims under § 89 against the State of

Arizona, his claims will be dismissed.

S

The Court may, however, exercise suppatal jurisdiction over closely relateq
state law claims against the $&tat28 U.S.C. § 1367(c)(33eeLapides v. Bd. of Regent;
of Univ. Syst. of Georgjeb35 U.S. 613, 619-20 (200Xee alsd_ee v. Am. Nat'l Ins.
Co, 260 F.3d 997, 1003-1002006 (9thCir. 2001);Kruse v. Hawar’j 68 F.3d 331, 334
(9th Cir. 1995);Meeks v. NevadadNo. 3-10-CV-0558-RAM, 2011 WL 2774, *3 (D.
Nev. Jan. 20, 2011). As discesl below, the Court declines,this juncture, to exercise

U7

supplemental jurisdiction over any state lal@ims against the State of Arizona. But
Plaintiff may reassert any state law claiagainst the State of Arizona in an amended

complaint.




2. Corizon

Plaintiff seeks relief against Corizoma private corporation, for federa|
constitutional violations under § 1983. Thare four criteria to find state action by p
private actor for purposes & 1983: (1) the pwate actor performs a public function,
(2) the private actor engages jmint activity with a stateactor, (3) a private actor ig
subject to governmental compulsion or coamcior (4) there is a governmental nexus
with the private actorKirtley v. Rainey326 F.3d 1088, 1093#®Cir. 2003). Under the

public function test, “the function [performday the private actonnust traditionally be

© 00 N oo 0o B~ W N B

the exclusive prerogative of the stateParks Sch. of Bus., Inc. v. Symingtéd F.3d

10| 1480, 1486 (9th Cir. 19953e Kirtley 326 F.3d at 1093;ee v. Katz276 F.3d 550, 554-
11| 555 (9th Cir. 2002).

12 To state a claim under § 1983 agaiasprivate entity performing a traditional
13| public function, however, a platiff must allege facts tgupport that his constitutiona
14| rights were violated as a result of a polidggcision, or custom promulgated or endorsgd
15| by the private entity.See Buckner v. Tord16 F.3d 450, 3R (11th Cir. 1997)Street v.

16| Corrections Corp. of Am.102 F.3d 810, 814 (6th Cir. 1996yall v. Dion 257

17| F.Supp.2d 316, 319 (D. Me. 2003ge also Austin \Raramount Parks, In¢c.195 F.3d

18| 715, 727 (4th Cir. 1999Rojas v. Alexander’'s Dep't Store, In&24 F.2d 406, 408 (2d
19| Cir. 1990); Lux by Lux v. Hanser886 F.2d 1064, 1067 (8th Cir. 198%kander v.

20| Village of Forest Park690 F.2d 126, 128 (7th Cir. 1982).

21 Corizon performs a public function, i.e., providing medical care in a prigon.
22| Plaintiff fails, however, to allege fact® support when, where, or how Corizon
23| promulgated or endorsed policies or custons tlesulted in a violation of Plaintiff's
24| federal constitutional rights. Moreover, Piif seeks to hold Corizon liable under a
25| theory of respondeat supa, which is not a basidor liability under 8§ 1983.
26 | Accordingly, Plaintiff fails tostate a claim against DefemtiaCorizon and Corizon will
27| be dismissed.

28
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3. Doe Defendants, ABC Corporations 1-10, and XY Z Partner ships
1-10

In his case caption, Plaintiff names [Asefendants “John Doesnd Jane Does 1-
10,” “ABC Corporations 1-10,” and “XYZ Partrghips 1-10.” Plaintiff fails to allege
any facts against any of those fictitiouslgmed Defendants. Plaintiff does make t
conclusory assertion in “Count Two” thatdh of the Defendants designated fictitious
herein is responsible for the events and kapms herein alleged.” Plaintiff makes n
assertions about exactly what each fictiti@efendant identified as a John or Jane Dq
a corporation, or a partnerphdlid or failed to do and hothe action or inaction of that
Defendant is connected to the alleged violati Accordingly, Defendants John Does al

Jane Does 1-10; ABC Corpdians 1-10, and XYZ Partnergis 1-10 will be dismissed.
Plaintiff should be aware that Rule 10(d)the Federal Rules of Civil Procedur

requires the plaintiff to include the namesttod parties in the action. The Ninth Circujt

has held that where identity is unknown priorthe filing of a comjfaint, the plaintiff
should be given an opportityy through discovery to ideify the unknowndefendants,
unless it is clear that discayewould not uncover the idéties, or that the complaint
would be dismissedn other groundsWakefield v. Thompspa77 F.3d 11601163 (9th
Cir. 1999) (citingGillespie v. Civiletti 629 F.2d 637, 642 (9t@ir. 1980)). Where the
names of individual defendants are unknowthattime a complaint ifiled, a plaintiff
may refer to the individual unknown defendaassDefendant John (or Jane) Doe 1, JoO
Doe 2, and so on, and allefgets to support how each padiar Doe defendant violateo
the plaintiff's constitutional rights, including when, where, and how. A plaintiff n
thereafter use the discovery process to olite@mnames of fictitiously-named defendan
whom he believes viated his constitutional rights arsdek leave to amend to nam
those defendants.
4, Eighth Amendment
Not every claim by a prisoner relating tmadequate medicateatment states 3
violation of the Eighth or Fourteenth Andment. To state a 8 1983 medical claim,

plaintiff must show that the defendants dcteith “deliberate indifference to seriou
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medical needs.”Jett v. Penner439 F.3d 1091, 109®th Cir. 2006) (quotindestelle v.
Gamble 429 U.S. 97, 104 (1976)). A plaintifiust show (1) a “serious medical neeq
by demonstrating that failure to treat tbendition could result in further significan
injury or the unnecessary and wanton itiitin of pain and (2) the defendant’s respon
was deliberately indifferentett 439 F.3d at 109@juotations omitted).

“Deliberate indifference is a high legal standardidguchi v. Chung391 F.3d
1051, 1060 (9th @i 2004). To act with deliberatadifference, a prison official musit
both know of and disregaran excessive risk to inmate hba“the official must both be
aware of facts from which the inference coulddoawn that a substantial risk of seriol
harm exists, and he mustaldraw thanference.” Farmer v. Brennan511 U.S. 825,
837 (1994). Deliberate indifference the medical context may be shown by
purposeful act or failure to respond to aspner’'s pain or possible medical need a
harm caused by the indifferencdett 439 F.3d at 1096. Mbkerate indifference may

also be shown when a prison official inienally denies, delays, or interferes wit

medical treatment or by the warison doctors respond toetiprisoner’'s medical needs.

Estelle 429 U.S. at 104-05ett 439 F.3d at 1096.

Deliberate indifference is a higher standéndn negligence or lack of ordinan
due care for the prisoner’s safetfrarmer, 511 U.S. at 835. “Neither negligence n(
gross negligence will constitutieliberate indifference.’Clement v. California Dep’t of
Corr., 220 F. Supp. 2d 1098105 (N.D. Cal. 2002xeealso Broughton v. Cutter Labs.
622 F.2d 458, 460 (9th Cin980) (mere claims of “indifference,” “negligence,” g
“medical malpractice” do not support aicth under 8 1983). “A difference of opiniof

does not amount to deliberate indifference[doplaintiff's] serious medical needs.’

Sanchez v. Vild891 F.2d 240, 242 (9tir. 1989). A mere delay in medical car¢

without more, is insufficient to state aach against prison officials for deliberat
indifference. SeeShapley v. Nevada Bd. 8tate Prison Comm’rs766 F.2d 404, 407
(9th Cir. 1985). The indifferenamust be substantial. The action must rise to a leve

“unnecessary and wanton infliction of pairEstelle 429 U.S. at 105.
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1 In this case, Plaintiff fails to allegiacts to support that any Defendant was
2 | deliberately indifferent to a serious mediaczeed. Plaintiff alleges only that am
3| “employee” of Corizon, negligently, carsiy, or recklessly jected him with a
4| contaminated needle and that he requirddieup preventative treatment, which caused
5| pain, discomfort, emotional distress, and atki Plaintiff does not allege that any
6 | named Defendant both knew of and disregareda excessive risko his health. In
7 | addition, as noted, negligen@arelessness, and even meldmalpractice are insufficient
8| to state a claim under § 1983ccordingly, Plaintiff fails to state a claim for deliberate
9 | indifference to a serious medical need urgl@B83, and those claims will be dismissed
10 B. State Law Claims
11 As noted, it is unclear if Plaintiff is teimpting to assert state law claims in hjs
12| Complaint® Nevertheless, because the Courtlimmissing Plaintiff's federal claim in
13| this Order, the Court will decline to ex&e supplementajurisdiction over any
14| remaining state law claims and walismiss them without prejudiceSee Ove v. Gwinn
15| 264 F.3d 817, 826 (9th Cir. 2001) (“A coumay decline to exercise supplemental
16| jurisdiction over related state-law claims onichas ‘dismissed all claims over which it
17| has original jurisdiction.”™ (goting 28 U.S.C8 1367(c)(3)));Gini v. Las Vegas Metro.
18
19 2 What appear to be possible state lelaims are vague and conclusory. For
20 example, Plaintiff alleges in paragraph Il omge& that Defendant @aon is vicariously
liable “for the actions and inactions of émployees, including those John and Jane Doe
21| employees named as defendants in this actsnto any claims that are asserted py
Plaintiff as a result of violations of éhArizona Constitutionrad Arizona common law,”
22| put he fails to allege anwndéts against any employee named as a Defendant, including an
23| John or Jane Doe employee, and he failsotinect a specific setaw violation with a
specific named Defendant. In addition, Pldiralleges in paragraph Il on page 3 that
24| ssome of the Defendants may be liable .under the theory of spondeat superior,
o5 | agency, vicarious liability, jat venture, negligent hng, entrustment and/of
supervision” without ever saying which indiial Defendant is liablunder any of those
26| theories. In paragraph IV, Plaintiff allegéhat “Defendants negligently, carelessly and
27 recklessly treated, monitored, supervisadd cared for Plaintiff as to cause the
contaminated injection and physical and &@omal injuries to Plaintiff,” but again,
28| Plaintiff has failed to allege which individl Defendant is liable under any of those
theories.
JDDL-K 9.
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Police Dep’t 40 F.3d 1041, 1046 (9th1ICiL994) (when federal laslaims are eliminated
before trial, the court genéla should declinejurisdiction over state law claims an(
dismiss them without prejudice).
V. Leaveto Amend

For the foregoing reasons, Plaintiff's Cdaipt will be dismissed for failure to
state a claim upon which relief may be grant&tithin 30 days, Plaintiff may submit g
first amended complaint to cutee deficiencies outlined above.

Plaintiff must clearly designate on thacé of the document that it is the “Firg

Amended Complaint.” The fitamended complaint must betyped or rewritten in its

entirety and may not incorporate any parttbé original Complaint by reference,.

Plaintiff may include only one claim per count.

A first amended complaint supedes the original complainferdik v. Bonzelet
963 F.2d 1258, 126@th Cir. 1992);Hal Roach Studios \Richard Feiner & Cq.896
F.2d 1542, 1549th Cir. 1990). After amendmente Court will treat an original
complaint as nonexistenterdik, 963 F.2d at 1262. Any caausf action that was raiseq
in the original complaintrad that was voluntarily dismissed or was dismissed with
prejudice is waived if it is not alleged in a first amended compldiatey v. Maricopa
County 693 F.3d 896, 928 (91@ir. 2012) (en banc).
IT ISORDERED:

(1) The Complaint (Doc. 1, Attach. 1, Ex. B)dsmissed for failure to state a
claim. Plaintiff has30 days from the date this Order ided to file a first amended

complaint in compliace with this Order.

3 If Plaintiff files a first amended complajrthe Court will scren it pursuant to 28
U.S.C. 8 1915A(a) and, if appropriate, willtiip the parties that amanswer to the first
amended complaint is required.
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(2) If Plaintiff fails to fle an amended complaintithin 30 days, the Clerk of
Court must, without further notice, enterjumlgment of dismissal of this action with
prejudice that states thaethlismissal may count as a tk&” under 28 U.S.C. § 1915(Qg).

Dated this 3rd dagf November, 2014.

Nalb Conttt

David G. Campbell
United States District Judge
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