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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF ARIZONA
Kemford J. Alexande No. CV-14-01766-PHX-GMS

N No. CR-09-01040-PHX-GMS

Petitioner,
ORDER

V.

United States of America,

Regonder.

Pending before the Court are KemfatdAlexander’'s Motion Under 28 U.S.C|

8 2255 to Vacate, Set Aside, Gorrect Sentence (Doc. &hd United States Magistratg

Judge Michelle H. Burns’s Report aR&commendation (“R & R"), which recommend

that the motion be denied and dismisseith vwprejudice. (Doc. 12.) Because My,

Alexander filed timely objections to thR & R (Doc. 13), the Court will review the
portions of the R & R to which MAlexander has objected de no®ee United States v

Reyna—-Tapia328 F.3d 1114, 1121 (9th Cir. 20028 U.S.C. 8§ 636(b); Fed. R. Civ. .

72. For the following reasons, the Court doesadopt the R & R butonetheless denieq
the Motion.
BACKGROUND
Alexander was arrested during a revesseg operation in which an undercove

agent from the Bureau of Alcohol, Tobacd¢arearms and Explosives (ATF) recruite
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Alexander and his trial co-defendants to catran armed robbery & (fictional) cocaine

stash house that defendants believed ainatl at least 23 kilograms of cocaine.

Following a nine-day triala jury convicted Alexander o€ount One, conspiracy ta
possess with intent to distribute five kilagns or more of cocaine in violation of 2
U.S.C. 88 841, 846, and Count Two, aiding and abetting the use of a firearn
furtherance of a drug trafficking offenseviolation of 18 U.S.C. 8§ 924(c)(1)(A).

Prior to sentencing, the trial court held evidentiary hearg at which Alexander
and his co-defendants argued that the gowemt engaged in sentencing entrapme
(CR Doc. 460.) The trial coufound that Alexander andshco-defendants did not meg
their burden of proving sentencing entrapmend. &t 140; CR Doc412.) The trial
court was therefore bound tsentence Alexander in acdance with a mandatory
minimum and maximum sentence on Count Qnesuant to 21 U.S. 88 841(b)(1)(A),
which provides that conviction for possession wittent to distribute of 5 kilograms ol
more of cocaine results in a marmigt sentence of ten years to [ffeOn January 25,
2011, the trial court sentenced Alexandeatterm of 192 months: 132 months (elevq
years) for Count One and 60 montas Count Two. (CR Doc. 402.)

On appeal, three of Aleaxder’'s co-defendants raised the issue of senten
entrapment, but Alexander did notBlack 733 F.3d at 312 (“Black, Mahon ang
Timmons argue on appeal that the disteourt erred in rejecting their sentencin
entrapment arguments.”). The Ninth Circuitichéhat “[t]he district court properly
rejected this argument in light of its findingsat the defendants @lved no reluctance

about participating in the crime, thgovernment did notniduce the defendants

! For a detailed account of the crime, skdted States v. Black’33 F.3d 294, 297-98
(9th Cir. 2013)cert. denied sub nonMahon v. United Stated35 S. Ct. 266 (2014) and
cert. denied, 135 S. Ct. 267 (2014) argert. denied sub nom. Mahon v. United Stats
135 S. Ct. 26 (2014) anctert. denied135 S. Ct. 267 (2014) arwert. denied sub nom
Alexander v. United State$35 S. Ct. 275 (2014).

> Additionally, the trial court did not lowethe base offense level under the fede

sentencing 8_u|dellnes based on the senteranigapment argument (CR Doc. 412 at

although it did accept the Gavenent's invitation to reducthe base level offence by

?I/éo I(;;vl(?gls3 “to make It clear [that the Govermitjevas never trying to inflate the range.
.at 13.
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participation in the fictitious robbery butngply presented the opganity to them, and
the defendants jumped at the opportunity to rob a stash house supposedly contaif
or more kilograms of cocaine for purposes of making a profit.” Moreover, the Ninth
Circuit concluded that even if the districourt had erred in rejecting the sentencil
entrapment argument, the error would have bdeamless in light of the district court’s
“finding that the defendants wt not have been willing togk their lives and take the
risk of an armed robbery fdewer than 5 kilograms.'d.

Alexander petitioned the U.Supreme Court for a writ of certiorari, which wg
denied on October 6, 2014Alexander v. United State$35 S. Ct. 275 (2014). Whilg
that petition was still pending, Alexanderigpeellate counsel petitiodehe Ninth Circuit
for a panel rehearing and a rehearing encbarguing that between the time whe
Alexander’'s appeal before the Ninth Citcwas argued and when it was decided, tv
decisions interpreted the Sixth Amendment stingt it was plain error for the trial cour|
to decide Alexander’s sentencing entrapnuaiense rather thanlsmitting it to the jury.
(CV Doc. 6, Attach. C. at 5-6.) The Nin@ircuit denied the petition on May 2, 2014
(CV Doc. 6, Attach. D.)

On August 7, 2014, Alexander filed thestant Motion Unde8 U.S.C. § 2255 to
Vacate, Set Aside, or CorreSentence. (Doc. 1.) MagisteaJudge Michelle H. Burns
issued an R & R recommending denialtioé Motion, (Doc. 12)io which Alexander
timely objected. (Doc. 13.)

DI SCUSSION

Alexander raises two grounds for rélie First, he asserts that his Sixt
Amendment rights were violated when theltgaurt, rather tharhe jury, decided his
sentencing entrapment defense, whicluldohave lowered bi mandatory minimum
sentence. Second, he asserts that he receredfective assistance of counsel becal
his attorney failed to raisedhsentencing entrapment deferm direct appeal and failec
to request a stay of his appeahding the decision of a U.Supreme Court case releval

to his sentencing entrapment defense.
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Alexander further asserts that heastitled to an evidentig hearing on the
present motion.
l. Ground One

On June 17, 2013, the &l. Supreme Court decidédleyne v. United State433
S. Ct. 2151 (2013), which held that “any fact that increases the toandanimum is an
‘element’ that must bsubmitted to the jury.’ld. at 2155. On Octob®, 2013, the Ninth
Circuit decidedJnited States v. Corteg57 F.3d 850 (9th Ci2014), which held that “if
there is some foundation in the evidence fhadefendant] would bsubject to a lesser
statutory minimum or maximum sentencehi$ sentencing entrapment defense were| to
succeed, then he is entitled to a jurgtruction on that defenseld. at 863. Alexander
maintains that because his died share of the cocaine wolildve amountetb less than
five kilograms, the jury r@sonably cou have found that theogernment engaged in

sentencing entrapment, and therefore Afger’'s “mandatory minimum could hav

[1°)

conceivably been reduced from §0ars . . . to five . . . .”(Doc. 1 at 20.) Alexander

argues that in light oAlleyne and Cortes failure to submit hisentencing entrapment

defense to the jury was ermecessitating that his convictions and sentences be vacated

(Id. at 21.)

Alexander asserted in his initial beas motion under section 2255 tiAdieyne

was decided before his conviction becamelfarad “therefore may be applied to him
upon collateral review. (Doc. 1 at 17However, in his responde the government’s
opposition to his motion, Akander conceded thatAlfeyne and Cortes are not
retroactive to cases on collateral review.”o(D11 at 2.) Indeedhe Ninth Circuit, in
Hughes v. United StateZ70 F.3d 814 (9th Cir. 2014), “fged] [its] sister circuits in
concluding that the Supreme Court has not nfdtyneretroactive to cases on collateral

review.” Id. at 815. Cortes which appliesAlleyne therefore is likewise not retroactivé

U

to cases on collateral review.

“Habeas corpus always has beencdateral remedy, providing an avenue for




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

upsetting judgments that have become otherfunsg. It is not designed as a substitute
for direct review.” Teague 489 U.S. at 306.Alleynedoes not clear the “high bar” of
being a “watershed” rule of procedure subht it would be retroactive upon collatera
review. Hughes 770 F.3d at 818. AlthougAlleyne and Corteswere decided before

Alexander’s conviction became final, Alexamdsoncedes that his conviction is final

now. (Doc. 1 at 18);eeTeague v. Lane489 U.S. 288, 295 (1989)Flinal . . . mean[s]

a case where the judgment of convictionswa&ndered, the availability of appea

exhausted, and the time fquetition for certiorari had elapsed” (internal citations

omitted)). The present motida before the Court on collateral review, and the Co
therefore will not address Alexander’s clainmattithe trial court erred in deciding hi
sentencing entrapment defense rather gwdmitting it to the jurypursuant to the later-
decided, non-retroactive predural rule established KleyneandCortes®

[. Ground Two

In his initial motion, Alexander asssrtthat his appellate counsel provided
ineffective assistance of caogml due to her “failure to iIse his sentencing entrapment
issue on direct appeal.” (Doc. 1 at 22Alexander’'s response to the governmen!
objections further asserts that his appellattnsel “was ineffective for failing to ask the

appeals court to hold his case in abegdnuntil the U.S. Sugme Court rendered a

urt

UJ

1”4

decision inAlleyne which was pending at the time of Alexander’s direct appeal. (Doc.

11 at5.)

A claim for ineffective assistance abunsel “may be brought in a collatera
proceeding under 8 22h%vhether or not the petitioneould have raised the claim on
direct appeal.” Massaro v. United State§38 U.S. 500, 504 (28). To succeed on §

claim of ineffective assistance of counsepetitioner must prove ah (1) “counsel made

errors so serious that counsel was natctioning as the ‘counsel’ guaranteed the

defendant by the Sixth Amendment,” and @) deficient performance prejudiced th

® The Court therefore does not adopt the R &rRyhich the magistrate judge analyzes

the merits of Alexander’s argument unddleyneandCortes
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defense” in that “counsel’s errors were so serious as to deprive the defendant of
trial . . . .” Strickland v. Washingtod66 U.S. 668, 687 (1984).

“SurmountingStrickland’shigh bar is never an easy tasKlark v. Arnold 769
F.3d 711, 725 (9ti€ir. 2014) (quotingPadilla v. Kentucky559 U.S. 356, 371 (2010))
“Counsel is constitutionallydeficient if the representation ‘fell below an objectiy
standard of reasonableness’ such that & watside ‘the range of competence demand
of attorneys in criminal casesld. (quoting Strickland 466 U.S. at 687). “The prope
measure of attorney performance remaisimply reasonableness under prevaili
professional norms.” Id. (quoting Strickland 466 U.S. at 687). “When evaluatin
counsel’'s conduct, we must make every effort ‘to eliminate the distorting effect
hindsight, . . . and to evaligathe conduct from counsel’s perspective at the tinid."”
(quotingStrickland,466 U.S. at 689).

Alexander’s appellate counsel did notfpem deficiently by failing to raise the
sentencing entrapment issue on direct appddie fact that three of Alexander’s cg
defendants raised the issue dost is prima facie evidencthat the argument had littlg
chance of successSeelLowry v. Lewis21 F.3d 344, 346 (9t8ir. 1994) (“The lawyer’s
judgment was vindicated by tmesults in related cases. Alle motions tesuppress lost,
and all the appeals challeng the denials of the mains to suppress lost.”)
“[Alppellate counsel's failure to raise is=sI on direct appeatloes not constitute
ineffective assistance wheappeal would not have prowd grounds for reversal.”
Wildman v. Johnsqr261 F.3d 832, 84(9th Cir. 2001);see alsdBoag v. Raines/69
F.2d 1341, 1344 (9th Cirl985) (“Failure to raise a meritless argument does
constitute ineffective assistance.”).

Nor was counsel ineffectvfor failing to request aabeyance in ditipation of
the U.S. Supreme Court’s pending decisioAlieyne “We do not expect counsel to b
prescient about the direction the law will takeClark, 769 F.3d at 727 (internal citatior
omitted); see also Lowry21 F.3d at 346 (holding thatlawyer is not ineffective for

failing to anticipate a decision in a later case).
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Alexander has not demonstrated thatdounsel’s performance was deficient, a
therefore he cannot succeed on his iretive assistance afounsel claim.
[I1.  Request for Evidentiary Hearing

Alexander contends that he is entitledatdearing on the merits of his motior
(Doc. 1 at 24.) However, aiponer is not entitled to a aeng if “the motion and the
files and records of the case conclusively slloat the prisoner is entitled to no relief,
28 U.S.C. § 2255. “To earn tmght to a hearing, therefore, Appellant was required
allege specific facts which, if ue, would entitle him to relief.” United States v.
McMullen, 98 F.3d 1155, 189 (9th Cir. 1996). Alexandéhas not done so, and th
motion conclusively shows that enot entitled to relief. Asuch, he is not entitled to &
hearing.

CONCLUSION

BecauseAlleyneand Cortesare not retroactive on collateral review, Alexander

first ground for relief is procedurally bad. Alexander has not established that |
appellate counsel was deficient in her parfance, and therefore his second ground
relief for ineffective assistance of counsel likewise fails. The Court can conclus
determine from the motion that Alexander is not entitled liefreand thus he will not be
afforded a hearing.

The Court will not adopthe R & R because it addiges the merits of thg
AlleyndCortesissue (and decided the ineffectivasistance of counsel issue based on
determination that thalleynéCortesissue fails on the merits).

IT ISHEREBY ORDERED that the Court decline® adopt the R & R (Doc.
12).

IT IS FURTHER ORDERED that the Motion Under 28 U.S.C. § 2255 t
Vacate, Set Aside, or CorreSentence by Kemford J. Alexaer (Doc. 1) is denied with
prejudice. The Clerk of Court isrdcted to enter pilgment accordingly.
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IT ISFURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2255 Cases, in the ewvéfovant files an appeal, the Court declirtesissue a
certificate of appealabilitypecause reasonable juristeould not find the Court’s
procedural ruling debatabl&ee Slack v. McDanie€$29 U.S. 473, 484 (2000).

Dated this 11th dagf December, 2015.

Honorable G. Murna Snow
United States District Jge




