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et al

WO

Nancy K. Duckett,

V.

Dennis M. Enomoto, et al.,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Plaintiff, ORDER

Defendants.

Doc.

No. CV-14-01771-PHX-NVW

At issue is whether the federal tax li@é U.S.C. § 6321, atthes to money held

in a discretionary support trust created undiézona law for the benefit of the delinquer

taxpayer.

Before the Court are the taxpay@and the IRS’ competing motions fo

summary judgment. (Docs. 831.) For the reasons thalltv, the IRS’ motion will be

granted in part and deniéd part, and the taxpayer’s motion will be denied.

BACKGROUND

The following facts are stipulated for pees purposes or otherwise undisputed.

In 2004, Miyoko Enomotq“Ms. Enomoto”) executed a will in Pima County

Arizona. The will divided cedin of Ms. Enomoto’s personpfoperty and the residue o

her estate into three shares, to be deviséeitdhree children: D Dennis Enomoto (“Dr.
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Enomoto”), NancyDuckett, and Joanne Bradley. elill called for Dr. Enomoto, but
not Duckett or Bradley, tceceive his share via trust:

The One-Third share of my Estate, other than tangible personal property,
that is to be distributed to mys®@ENNIS MASAKI ENOMOTO, if such
amount should exceed $50,000, shall brithiuted in trust. The Trustee
shall pay to DENNIS MASAKI ENOMOD so much or all of the net
income and principal of the trust astime sole discretion of the Trustee may
be required for support in the bergdiry’s accustomed manner of living,
for medical, dental, hospital, and rsing expenses, or for reasonable
expenses of educationcinding study at college drgraduate levels. Any
income not so paid shdle accumulated and added to the principal of such
trust at the end of the trust’s tax yedn the Trustee’s sole discretion and
to the extent the Trustee deems adbie, the Trustee may consider or
disregard the funds avaike to the beneficiary from other sources or the
duty of anyone to support the benefigiaiShould the principal of the trust
drop below $10,000, the Trusteealihdistribute the balance of the
principal, together with the undigiuted income therefrom to DENNIS
MASAKI ENOMOTO.

Under the terms of the will, Carol Severynust Management Services was named
trustee, but Dr. Enomoto enjoyed “the linditauthority to request the removal of th
Trustee and appoint a succas3oustee.” Any successorustee would have to be al
Arizona licensed private fiduaia and could not be a membef Dr. Enomoto’s family.
The will named Duckett as the pensal representative of the estate.

According to the Internal Revenue See/(“IRS”), Dr. Enomoto failed to meet
his tax obligations in tax years 2007 throug011. The IRS madassessments totaling
$701,079.11 and sent Dr. Enomoto statutootices and demand for payment. D
Enomoto did not timely pay the full amosntdemanded but has made substani
payments since then.

Ms. Enomoto passed away in Februart20and Duckett filed a probate petitio
in state court the following nmdh. In April 2014, Ducketprepared a final accounting o

the estate, to which both Dr. Enomoto and Bracgreed. That aounting provided, in
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relevant part, that the estate would deliver $545.12 to the trustee of the trust creat
for Dr. Enomoto’s benefit.

In June 2014, the IRS m®d on Duckett, in her capacity as persor
representative, a Notice of Levy demandthgt she turn over any of Dr. Enomoto’
“property and rights to propeftyn her possession pursuantdadederal tax lien. When
Duckett informed Dr. Enomoto dlfie levy, he objected to yiag the IRS the funds slatec
for delivery into the trust. Duckett then filed an interpleaaigion in state court agains
Dr. Enomoto, the IRS, Carol Severyn, anddC&everyn Trust Management Services.
August 2014, the IRS removédae action to this Court purant to 28 U.S.C. § 1444,

After removal, Dr. Enomat appointed Kurt Tittelbdg an Arizona licensed

ed

al
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private fiduciary, as the trust’s successort#as The Court then dismissed Severyn and

Carol Severyn TrusManagement Services, and Tittelbaotervened in his capacity as

successor trustee. Accorditgthe IRS, Dr. Enomoto stidwed a balance of $499,76
as of May 18, 2015.

The IRS initially moved for summary judgmt directing that the interpleade
funds be given to the IRS. Dr. Enomotadittlebach filed a @ss-motion for summary
judgment precluding IRS engtinent to the trust. Th€ourt denied both motions
because the funds were stillihg held by Duckett and wersot yet held in trust.
Accordingly, the Court orderelduckett to transfer the fundminus her attorney fees) ta
Tittelbach and thedismissed her.

Now that the funds are held in trushe parties have renewed their summ3
judgment motions. The disputed legal ssis whether the federal tax lien on D

Enomoto’s “property” or “rights to perty” attaches to the trust funds.

Il. LEGAL STANDARD
A motion for summaryjudgment tests whether tlapposing party has sufficien

evidence to merit a trial. Ats core is whethesufficient evidence exists from which §
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reasonable jury coulfind in favor of theparty opposing the motionSummary judgment
should be granted if thevidence revealso genuine dispatabout any material fact and thie
moving party is entitled tudgment as a matter zw. Fed. R. Civ. P56(a). For purposes
of the pending motions, thereeano disputed facts. Thtsase therefore presents a pure

guestion of law.

lll.  ANALYSIS
To satisfy a tax deficiency, the @@l government may impose a lien on any
“property” or “rights to propeyt’ belonging to the taxpayer:

If any person liable to pay any tax negjis or refuses to pay the same after
demand, the amount . . . shall be a lie favor of the United States upon
all property and rights tproperty, whether real or personal, belonging to
such person.

14

26 U.S.C. 8 6321. This stabry language “i®road and reveals on its face that Congre
meant to reach every interest iroperty that a taxpayer may havelJnited States v.
Nat'l Bank of Commerget72 U.S. 713, 719-20 (1985)Stronger language could hardly
have been selected to reveal a purpose to assure the collection of Gless.'Tity Bank
v. United States326 U.S. 265, 267 (1945).

The parties dispute whethdre funds held ifMs. Enomoto’s testamentary trug

<
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constitute Dr. Enomoto’s “propiy” or “rights to property”for purposes of the federa
tax lien. Answering this question requires a tetep analysis. The Court must “look

initially to state law to determine whaights the taxpayer ham the property the

Government seeks to reachemhto federal law to determarwhether the taxpayer’s statg
delineated rights qualify as ‘property’ orghts to property’ withinthe compass of the
federal tax lien legislation.Drye v. United State$28 U.S. 49, 58 (1999).

A. Dr. Enomoto’s rights in the trust funds under Arizona law
Determination of Dr. Enomots rights in the trust funds begins with the Arizona

Trust Code. A.R.S88 14-10101 to 14-1TP. The Code sewefault and mandatory

SS
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rules governing trusts created under Arizona law. A.R.S. §§1@5] 14-10107. On

matters where the Code is silent, themomon law of trusts governs. A.R.S.

8 14-10106(A). On certain pacs, the Code instructs casirto look to the Second
Restatement of Trusts forterpretation of the common lawA.R.S. 8§ 14-10106(B).
When interpreting a trust, the @viding goal is to ascertaithe intent of the settlor.
Weinstein v. Weinstei@35 Ariz. 40, 44, 326 P.&D7, 311 (Ct. App. 2014).

Under the Code, a beneficiary may recod@mages against a trustee who violates

a duty owed to him. A.R.S. 88 14-11001(A}-11002(A). Thus, if a trustee pays

beneficiary less trust money than is owed beneficiary may recover the difference.

SeeA.R.S. § 14-11002(A)(1). &iilarly, courts may remedytaustee’s breach of duty by
compelling the trustee to payoney. A.R.S. 8§ 14-11001)@). In thisframework, a

beneficiary’s right to trust funds depends the trustee’s duty tpay the funds, which
itself depends on the terms oktlrust. This principle is edy stated but not so easily
applied. Three examples illustrate the difficdity.

Start with a simple case. Suppose a tdugicts the trustee to pay the beneficia

$1,000 from the trust funds each year. Uniteise terms, the trustee’s duty to pay|i

clearly defined, and a violation would be ohwso Were the trustee to pay only $800 o
year, the beneficiary couldcover the remaining $200. &lbeneficiary’s right to the
trust funds would be aght to specific payments at specific times

Now consider a harder case. Suppesérust directs the trustee to pay th

beneficiary “so much or all dhe income and principal ofettrust as may be required for

support in the beneficiary’s accustomed manofeliving.” Traditionally, this sort of
trust was known as a “support trustSeeRestatement (Second) of Trusts § 154 (A

Law Inst. 1959). The Arizona Tru€ode refers to it as a istretionary trust” in which

! For a more thorough discussion of begiefiy rights in trust assets for purpose
of the federal tax lien,eg 4 William D. Elliott,Federal Tax Collections, Liens & Levie
1 9.09[3][j] (2016 updateand sources cited therein.
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the trustee’s discretion is “limitedby an ascertainable standard.”See A.R.S.
8 14-10504(E). Whatevehe label, the trustee’s duty pay is somewhat fuzzy becaug

the trust does not specify payment amounts loedgles. But the duty is not empty, sing

the trustee must pay whatever amount is ¢t faquired under the standard set forth |i

the trust. SeeRestatement (Second) of Trusts § 154.an Thus, if the beneficiary is
“accustomed” to a $50,000-peraydifestyle and has no inow, a trustee who pays onl)
$40,000 per year could be ligblor the remaining $10,0005eeA.R.S. § 14-10504(C)
(recognizing beneficiary’s right to “maintaen judicial proceeding against a trustee f
... failure to complywith a standard for distribution”). The beneficiary’s right to tl
trust funds would be aght to payments in accordaeavith an ascertainable standard
Now consider an extreme s®& Suppose a trust permits the trustee to pay
beneficiary “any amount, includinzero, of the income or ipcipal of the trust as the
trustee in his sole discretion shall determiin€raditionally, this sort of trust was knowr
as a “discretionary trust.SeeRestatement (Second) of Trusts 8 155. The Arizona T
Code refers to it as a “purely discretionary” truSeeA.R.S. 8§ 14-10504&). Whatever
the label, the trustee’s duty to pay is tenubesause “the trustee may in his absoll
discretion refuse to make any paymentthie beneficiary.” Restatement (Second)
Trusts 8 155 cmt. c. But the trustee is nataded of all duty. Tustees must always ac
in good faith. A.RS. § 14-10105(B)(2))n re Wills’ Trust Estate8 Ariz. App. 591, 595,
448 P.2d 435, 439 (Ct. Apd968). No trust language, however strong, can enti
remove a power held in trust from judici@view; otherwise “the power would not b
held in trust at all.” Stix v. Commissioned52 F.2d 562, 568d Cir. 1945) (Learned
Hand, J.). Thus, no matter how broad at&e's discretion, he may not abuse 8ee
A.R.S. 8§ 14-10504(C) (recognizing beneficiaryight to “maintain a judicial proceeding
against a trustee for an abuse of discrejionAn Arizona court reviewing a trustee’
exercise of discretion would treat the demmswith deference and would consider seve

factors, including the trust’s termsdapurposes and the trustee’s motivés.re Esther
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Caplan Trust 228 Ariz. 182, 186-87 1 17-21, 2633¢.364, 368-69 (Ct. App. 2011)
The beneficiary’s right tthe trust funds would beraght to payments the withholding of
which would constitutan abuse of discretion

These examples represent points orspgctrum of the possible extent of |a
beneficiary’s rights to trust assets under Ana law. On this spectrum, Dr. Enomoto|s

rights fall somewhere betwedhe second and third examples because Ms. Enomqgto’s

testamentary trust has elements oftraditional support trust and a traditiona
discretionary trust.

On one hand, the trust is clearly intended Dr. Enomoto’s support. The trust
identifies funds that “shall be distributed” to Dr. Enomoto:

The One-Third share of my Estate, other than tangible personal property,
that is to be distributed to mys®@ENNIS MASAKI ENOMOTO, if such
amount should exceed $50,000akbe distributed in trust.

The trust then sets an ascertainable standard for payment:

The Trustee shall pay to DENNIS MABAENOMOTO so much or all of
the net income and principaf the trust as in # sole discretion of the
Trustee may be required for suppon the beneficiary’'s accustomed
manner of living, for medical, dentddpspital, and nursing expenses, or for
reasonable expenses of educatiooluiding study at college and graduate
levels.

Such payments are mandatory, since thetdeuSshall pay” this amount and the trust
identifies no other beneficiary.

On the other hand, the trust leaves the“tsole discretion of the Trustee” the
specific determination of how much paymenteguired under the articulated standarnd.
In making this determination, the trustemay consider or disregard other potentigal
sources of income:

In the Trustee’s sole discretiomad to the extent the Trustee deems
advisable, the Trustee may considedmregard the funds available to the
beneficiary from other sources or the duty of anyone to support the
beneficiary.
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Once the trust principal fallselow $10,000, however, theusitee has no discretion an
must distribute the remaining funds:

Should the principal of the trustafr below $10,000, the Trustee shall
distribute the balance of the principaogether with the undistributed
income therefrom to DENIS MASAKI ENOMOTO.

Trusts of this nature—directing paymamider a general standard while leavir
specific calculations to the trustee—are sometimneésred to as “digetionary support”
trusts or “hybrid” trusts.SeeEvelyn Ginsberg AbravaneDiscretionary Support Trusts
68 lowa L. Rev. 273277-80 (1983). As with traditional support trusts, the trustee m
pay Dr. Enomoto in accordaneath an ascertainable stamda But as with traditional
discretionary trusts, the trustee’s deterroraof exactly how much payment is require
Is reviewable only for abuse discretion. The result isssentially a traditional suppor!

trust, but with deferentialugicial review. That is, a trustee applying the paymé

[®X
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standard in Ms. Enomoto’s testamentary thasg more leeway than a trustee applying the

equivalent standard in teaditional support trust.Seeid. at 290. ThusDr. Enomoto’s
right to the trust funds israght to payments theithholding of whictwould constitute an
abuse of discretion in applyy an ascertainable standard

Dr. Enomoto tries to bypass all thisngplexity with a simple argument:

(1) Under the Arizona TrustCode, the trust here is a
“discretionary trust.”

(2) According to cases in othg@urisdictions, the federal tax
lien does not attach to “discretionary trusts.”

(3) Therefore the federal tax tiedoes not attach to the trust
here.

But this argument rests on an equivocatiofihe Arizona Trust Code uses the ter

“discretionary trust” broadly, in a waat includes traditional support trust€ompare

A.R.S. § 14-10504(A)(1yvith Restatement (Second) of Ttai§ 154. The cases cited by

Dr. Enomoto, however, use thertenarrowly, in explicit contrast with traditional suppor

m
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trusts. See, e.g.First of America Trust Co. v. United Staté$o. 91-2352, 1993 WL
327684, at *2-3 (C.DIll. Mar. 15, 1993) Thus, Dr. Enomoto’argument fails because i
relies on conflicting meanings of a word at the same time.

The confusion is understandable becatise term “discretionary trust” only
recently acquired a dual meaning. The ®dc&®estatement of Trusts distinguishé
“discretionary trusts” from “support trusts.” gatement (Second) of Usts 88 154, 155.
But the Third Restatement alslims the term “support trustind instead uses the terr
“discretionary trust with a suppt standard” to describe tlsame concept. Restateme
(Third) of Trusts 8§ 60, rptr'siote to cmt. a (Am. Law bt. 2003). The Uniform Trust
Code follows the Third Restatemt, categorizing as a type ‘wliscretionary trust” what
was traditionally known as a support trusseeUnif. Trust Code &04 & cmt. (Unif.
Law Comm’n 2000, amended 2010). eTArizona Trust Cod#ollows suit. SeeA.R.S.
§ 14-10504. Importantly, this change in terndlogy does not affect the beneficiary’
underlying right to compel paymengeeUnif. Trust Code § 504 cin It is the nature of
this right that is relevant here.

B. Whether Dr. Enomoto’s rights in the trust funds qualify as “property”
or “rights to property” for purposes of the federal tax lien

“The question whether a state-law rigbonstitutes ‘property’ or ‘rights to
property’ is a matter of federal lawUnited States v. Nat'l Bank of Commerd&2 U.S.
713, 727 (1985). The statute itself proddétle guidance on thenatter. It merely
Imposes a lien on “all property and rights to property, whether rgarsonal, belonging
to” the delinquent taxpayer. 26 U.S.C. § 63Rldoes not define thierms “property” or
“rights to property.”

2 The Arizona Code heightens confusibecause, unlike the Uniform Code,
instructs courts to use the Second Restatemem@rie Third Restatement as a sour
of common law in determining rights of anediciary’s creditors ad a settlor’s intent.
CompareUnif. Trust Code § 10@ith A.R.S. § 14-10106(B).
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This imprecision is intentional. Congme“knew that the forms and varieties of
property would remain in flux, and that afidé¢ion capable of prasely capturing those
valuable interests for the tax gatbrs’ harvest would elude itRandall v. H. Nakashimal
& Co., 542 F.2d 270, 278 {5 Cir. 1976). By nb“enumerating attributes or varieties g

=

property rights,” Congress gatiee statutory lanqage “expansivenessind “flexibility.”
Id. at 279.

But with flexibility comes unpredictability With Congress having kicked the can
down the road, courts a@® the country are taskedithv applying broad statutory|
language in a wide variety of situations, withthe benefit of bright lines or clear tests.

The Supreme Court has progaisome limited direction?In determining whether
a federal taxpayer’'s state-lanights constitute ‘property’ ofrights to property,” ‘[tlhe
important consideration is the breadth of ttontrol the [taxpayer] could exercise over
the property.”Drye v. United State$28 U.S. 49, 61 (1999) (quotindorgan v. Comm’r
of Internal Revenye309 U.S. 78, 83 (1940)) (alteratioms original). Applying this
metric, the Supreme Court has held thatdgayer’s right under state law to withdraw
the whole of the proceeds froajoint bank accourdonstitutes ‘propertyor the ‘right to
property’ subject to levy for unpaid fedetaxes, although state law would not allow
ordinary creditors similayl to deplete the account.’ld. at 58 (citingNat’l Bank of
Commerce472 U.S. at 723-27). Similarlya taxpayer’'s right under a life insurancg
policy to compel his insurer to pay him theslsasurrender value qualifies as ‘property’ or
a ‘right to property’ subject to attachmeor unpaid federal taxes, although state lgw
shielded the cash surrendefueafrom creditors’ liens.”ld. (citing United States v. Bess
357 U.S. 51, 56-57 (1958)).By contrast, “no federal xalien could attach” to the
proceeds of a life insunae policy, since those proceegisre “unavailable to the insured
in his lifetime.” 1d. at 58-59 (citingBess 357 U.S. at 55-56).

Here, the question is whether a benafigihas enough “control” over funds hel

[®N

in a discretionary support trust to triggeederal tax lien attachment. Neither the
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Supreme Court nor the Ninth Circuit CourtAgfpeals has addressed this question. Ot

courts have, with mixed results. It is diffitto harmonize these results in a principlg

way. Courts appear tee deciding the questiad hog based on the unique combination

of circumstances before them. In this pidi landscape, the best a court can do
identify the factors most relevant to its d@on and explain how those factors compare
contrast with similar cases.
1. Cases in which the federktax lien did not attach

Dr. Enomoto cites four cases in suppairthis position thathe tax lien does not
attach to the trust fundsOne has nothing to do wittaxes or federal law.Myers v.
Kansas Dep'’t of So& Rehab. Servs254 Kan. 467 (1994). The other three are alst
unpersuasive.

In First of America TrusCo. v. United StatesNo. 91-2352, 193 WL 327684
(C.D. lll. Mar. 15, 1993), the delinquent tayea was one of several beneficiaries of
trust containing both “support” language and “discretionary” language:

[T]he Trustee shall pay or apply ehnet income and so much of the
principal as the Trustee may in is®le discretion deem necessary or
appropriate for the support, comfoand welfare of such of [the
beneficiaries] as shall be living frotme to time, . . . the Trustee having
full power and authority from time to time to fix and change the amounts to
be so received by them, respectively.

Id. at *3 (second and third alterations amiginal). The courtdetermined that the
beneficiary could not “compgayment” from the trust prampal under Maryland law and

therefore had no “property interest” in the trust principal for purposes of the federa

% Dr. Enomoto citedlyersas an instance where a trggmilar to Ms. Enomoto’s
testamentary trust was deemed “discretionanyder state law. 254 Kan. at 477. Th
court concluded the beneficiary could not “cahihe trustee to pay” any trust fundsl.

ner
d
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But here, Dr. Enomotoan compel the trustee to pay trust funds in some circumstances,

as explained above. Moreover, the trusMiyersdid not place the word “shall” next tg
the word “pay,” a fact the court relied amconcluding the trust was discretionargee
id. Ms. Enomoto’s trust, in contrast, diret¢hat the trustee “shall pay” Dr. Enomoto.
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lien. Id. at *4-5. This determingin is unpersuasive heredagise under Arizona law Dr
Enomotocancompel the trustee to payst funds in some circumstances, as explaine(
Part Ill.A. Moreover First of America Trusts factually distinguishable because ther
(1) the trustee had not invaddee trust principal in the eighteen years since the trust
created, suggesting no beneficiary had a prgpaterest in the principal, and (2) th
trust had been created for multiple benefiemrwhich means (thugh not stated by the
court) that any single beneficiary’s right itovade the trust principal would reduce th
trust income available to the othelSeed. at *3.

In re Wilson 140 B.R. 400 (N.D. Tex. 1992) iisapplicable here because the tru
there gave the trustee discretion as to whetthgay at all, not just as to how muc
payment was required under an ascertainable standard:

My Trustee, in its soldiscretion, may distributsixty (60%) of the income
to or for the benefit of my dahter, NANCY LOU WILSON; provided
however, any part or all of such imoe that is not distributed shall be
accumulated for the benefit of ndaughter, NANCYLOU WILSON, and
my Trustee shall have thelsaliscretion to distributell or any part of such
accumulated income to or for the benef my daughter at such time or
times as my Trustee detamas to be in the bestterest of my daughter.

Id. at 402 (emphasis added). Moreover, unhkee, the trust specified where the fun
would go upon the beneficiary’s death

Any income and/or accumulated incomet distributed at the date of my
daughter’s death shall be dibuted to her descendants.

Id. According to the court, thatas a “clear statement thaetfirustee is not obligated tc
distribute anything to the [beneficiary] during her lifetiméd: at 406-07.

Texas Commerce Bank Nata Ass’'n v. United State908 F. Supp. 453 (S.D
Tex. 1995) is least persuasig€all because the opinion contains no complete quota
of the relevant trust language, makingharbugh evaluation ofhe court’s reasoning
iImpossible. Thus, none of the casesccibyy Dr. Enomoto preade federal tax lien

attachment to his righio the trust funds.
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2. Cases in which the federal tax lien attached
The IRS relies principally otunited States v. Deland82 F. Supp. 2d 1020 (D
Colo. 2001), an opinion i sound reasoning but limdeapplicability. There the
delinquent taxpayer, James Delano, was the &eneficiary of a trust containing
language substantially similar kds. Enomoto’s testamentary trust:

During my son'’s lifetime, my trustee dhpay to or apply for the benefit of
my son so much of the income or prindjpa both, as my trustee in its sole
and absolute discretion shall deemecessary or advisable for his
maintenance, health, education, corhord welfare. My trustee may, but
need not, consider all mas known to my trustee toe available to him.
Any undistributed income may be add® principal from time to time in
the discretion of my trustee.

Id. at 1022. The court held that this trust dat give the trustee “discretion to refuse &
payments” to Delano and therefore Delanoiiest in the trust constituted “a propert

interest to which a federal tax lien may attachld. at 1023-25. In reaching this

conclusion the court noted twaust characteristics that are alsesent here. First, the

taxpayer was the trust’s sole beneficialg. at 1023. Second, eéhword “shall” preceded
the word “pay” whereas &éhword “discretion” followed words referring to amouoit
payment, indicating the trusteediscretion governed only how much to pay, not whet
to pay. Seed. at 1023. So too here:

The Trustee shall pay to DENNIS MABAENOMOTO so much or all of
the net income and principaf the trust as in # sole discretion of the
Trustee may be required . . . .

These characteristics suggest the settlor in both casesled the benddiary to be paid,
thus giving the beneficiary some control oves thust funds. Two additional features ¢
Ms. Enomoto’s trust support that inference hée trust states that the funds “shall |
distributed” to Dr. Enomoto and that once frécipal falls below $10,000, the truste
loses all discretion and must pBy. Enomoto the remaining funds:

The One-Third share of my Estate, other than tangible personal property,
that is to be distributed to mys®@ENNIS MASAKI ENOMOTO, if such
amount should exceed $50,000akbe distributed in trust.

-13 -
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Should the principal of the trustafr below $10,000, the Trustee shall
distribute the balance of the principaogether with the undistributed
income therefrom to DENIS MASAKI ENOMOTO.

In some respects, however, Delano had greatetrol over the trudunds there than Dr.
Enomoto does here, becausddde had the option to termimathe trust and retain al
trust assets and because Imel &is son were the trusteesd. at 1021-23. Thus, the

argument for federal tax lien attanknt is weaker here thanrelana

A closer analogue itnited States v. Taylp254 F. Supp. 752, 755 (N.D. Cal.

1966). There the delinquentxtmyer, Lee Jones, Jr., was the sole beneficiary @
discretionary support trust that provided in relevant part:

The trustees shall pay to or apply the benefit of my son, LEE JONES,
JR., so much of the net ino@ of said trust, up tthe whole thereof, as the
Trustees may from time to time deem necessary or advisable for his proper
care, maintenance and support. Th&amae of said net income, if any,
shall be accumulated by the Trusteasd from time to time added to the
principal of the trust estate.

Id. at 755 n.1. The court detemad that this trust gave Janthe “basic beneficial right
to receive payments from inoe to the extent needed fois support” and that federa
tax liens “attached to and subsist against that righd” at 756. In reaching this

conclusion the court noted that the trudteliMs. Enomoto’s trust, stated the truste

“shall pay” the beneficiary ral gave the trustees discogtionly as to the amount of

payment necessary under the trust standitdat 755. The court also noted that under

California law, were the trustees to exsectheir discretion unreasonably, Jones co
compel them to act otherwisdd. Dr. Enomoto has a similaight under Arizona law.
The most significant difference betwe@aylor and this case seems to be thataylor
the trustees paid Jones weekly for severahths before the government sued thielmat
754, whereas here the trustee has not paiccnomoto anything.Still, Dr. Enomoto’s

control over the trust funds teeis comparable to Jonesontrol over the trust funds
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there. ThereforeTaylors conclusion as to tax lienttachment is persuasive an
applicable here. The federal tax lien atesto Dr. Enomoto’s ght to the trust funds.
This conclusion is iraccord with other cots that have followedaylor, see, e.qg.
Delang 182 F. Supp. 2d at 1028jagavern v. United Stateg15 F. Supp. 217, 221
(W.D.N.Y. 1976),aff'd, 550 F.2d 797 (2d Cir. 1977)nited States v. HarrjsNo. 95-
CR-00227-TEH-1, 2016 WL 524852t *3 (N.D. Cal. Feb. 1Q016), as well as at leas
one restatement of the lasgeRestatement (Second) of Ttaig 157(d) (United States
may pierce support trust to sdyi claim against beneficiary).

3. Enforcement of the lien
If the IRS were seeking only judgment that the federal tax lien attaches to

Enomoto’s right to the trust funds, no het discussion would beecessary. But the
IRS’ motion also seeks to transfer the enyiret the trust funds to the United State
That is a step too far.

Dr. Enomoto’s right to the trust funds, ias explained in Part IlIl.A, a right td
payments the withholding afhich would constitute an abai®f discretion in applying
an ascertainable standard. While thghtiaffords him enough control over the tru
funds to trigger federal tax lien attachmentags not by itself jusyfenforcement of the
lien as to any specific amant. As explained imaylor, the right differs from other
property rights in that “it has no permaftlgnfixed dollar value” and “is variable
according to the taxpayer's negtd 254 F. Supp. at 756.While the right can be
“assigned a reasonably accurate dollar véilyeassessing the taxpayer's current neq
and living demands,id., the IRS has providedo evidence of Dr. Enomoto’s needs (
demands and therefore no reason to think tmediends to all the trust funds. In othg
words, the IRS has a valid lidrut has not resolved “the ptaal problems of enforcing
the lien.” 1d.

Delanois of little help. There, the counbted the problem—that Delano’s right t

the trust had “no permanently fixed dollar \&l-but determined that his right extende
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to all the trust assets becay$gthe trust named him as thdesbeneficiary, (2) the trust
would terminate upon his death, and (3) thisttpermitted him to teninate the trust and
retain all assets without regard to the revdar beneficiaries. 182 F. Supp. 2d at
1023-24. Here, in contrast, although Dr.oEmwto is the trust’'s sole beneficiary, th

parties have not adequately briefld trust consequences of his déaifd the trust does

e

not permit him to unilaterally tenmate the trust and retain all assets. Therefore it is less

clear whether Dr. Enomoto’s righktends to all the trust funds.

For this reason, the IRS’ summary judgnt motion will be (1) granted to the

extent it seeks a judgment that the federalliien attaches to Dr. Enomoto’s right to tne

trust funds but (2) denied without prejudicethe extent it seeks a transfer of those fu
to the United States. Moreidence would be necessary tatjfy the latter conclusion.
SeeTaylor, 254 F. Supp. at 758 (allowing “atldnal hearings or proceedings” tq
effectuate foreclosure of federal tax lieagcordMagavern 415 F. Supp. at 221 (holding
federal tax levy valid but diag “determination of the agél amount of trust income
and/or principal reached by the levy must await trial”).
Admittedly, this outcome isomewhat unsatisfactory. Boparties have advance
simpler, more practicable positions: the IRS siays entitled to all the trust funds, an
Dr. Enomoto says it is not entitled to anBut both of these pdgns oversimplify the
facts and the law. In reality, Dr. Enomoto’s right to the trust funds gives him en(
control to trigger tax lien attachment, bititis too circumstance-dependent to allo

enforcement of the lien as to anyespgic amount on the current record.

* The only relevant assertion from eitharty is a sentence in Dr. Enomoto]
Reply brief: “Pursuant to A.B. § 14-2604(A), at Dr. Enomoto’s decease, the remain
Trust assets would pour back into the residuargler the Will, to balistributed to the
other two beneficiaries (Dr. Enomoto’s sistersDoc. 74 at 4.) The sentence is n
followed by any citation to authority.
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IT IS THEREFORE ORDERED that ¢hIRS’ Renewed Motion for Summary
Judgment (Doc. 91) is (1) granted to the ekié seeks a judgmerthat the federal tax
lien attaches to Dr. Enomoto’s right to thends held in Ms. Enomoto’s testamenta
trust created for his benefit, (2) denied withputjudice to the exte it seeks a transfe
of those funds to the Uniteda®s, and (3) otherwise denied.

IT IS FURTHER ORDERED that Dr.tbmoto and Tittelbd€¢s Renewed Motion
for Summary Judgment (Doc. 89) is denied.

Dated this 18th day of April, 2016.

Ao S VW e

~ NeilV. Wake
United States District Jgd
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