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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Alejandro Mendez, No. CV 14-01873-PHX-SPL (MEA)
Plaintiff,
VS. ORDER

Corizon Medical, et al.,
Defendants.

On August 22, 2014, Pilaiff Alejandro Mendez, who was confined in th
Arizona State Prison Complex-Florence (“ASPC-Florence”), filgatase civil rights
Complaint pursuant to 42 U.S.C. 8§ 19830 1) and an Application to Proceéul
Forma Pauperis (Doc. 2). On September 30, 2014, the Court issued an Order gra
the Application to Proceed and denyinge tomplaint for failure to state a clain
(Doc. 5), and an Order directing monthbayments from Plairffis prison account
towards the $350.00 filing feDoc. 6). That same dayhe Clerk of Court mailed
Plaintiff copies of both Orders toshlast known address at ASPC-Florence.

On October 6, 2014, the Orders weeturned to the Cotiras undeliverable
because Plaintiff was no longer in custodyaifiiff has failed to fe a Notice of Change
of Address, or to in any wayotify the Court of his whereahts. Accordingly, the Clerk
of Court has been unable to re-nthi copy of the Orders to Plaintiff.

Rule 3.4 of the Local Ruseof Civil Procedure requisean incarcerated litigant td

comply with the instructionsattached to the court-approved Compldonmm. Those

nting
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instructions state: “You must immediately ngtihe clerk . . . in writing of any change it
your mailing address. Failure to notify tbeurt of any change igour mailing address
may result in the dismissal of your casgfhformation and Instructions for a Prisone
Filing Civil Rights Complaint at 2).

Plaintiff has the general duty to prosecute this cdseelity Philadelphia Trust
Co. v. Pioche Mines Consolidated, Inc., 587 F.2d 27, 29 (9th Cit978). In this regard, it
is the duty of a plaitiff who has filed goro se action to keep the @mt apprised of his
current address, and to compiyth the Court’s orders ia timely fashion. This Court
does not have an affirmative oldigpn to locate Plaintiff. “Aparty, not the district court,
bears the burden ofekping the court apprised of aalganges in his mailing address
Carey v. King, 856 F.2d 1439, 144(9th Cir. 1988). Plaintiff'ailure to keep the Court
informed of his new address constitutes failure to prosecute.

Rule 41(b) of the Federal R of Civil Procedure proves that “[flor failure of
the plaintiff to prosecute or toomply with these rules or any order of court, a defend
may move for dismissal of an action.” Ilink v. Wabash Railroad Co., 370 U.S. 626,
629-31 (1962), the Supreme Court recognizeddifatieral district court has the inhere
power to dismiss a casaa sponte for failure to prosecute, em though the language o
Rule 41(b) of the Federal Rules of Civil Procedure appears to require a motion fi
party. Moreover, in appropriate circumstan, the Court may disss a complaint for

failure to prosecute evenitivout notice or hearingld. at 633.

In determining whether Platiff's failure to prosecwd warrants dismissal of the

case, the Court must weigh the following fit&ctors: “(1) the public’s interest in
expeditious resolution of litigain; (2) the court’'s need to manage its docket; (3) the
of prejudice to the defendants; (4) the publadicy favoring disposition of cases on the
merits; and (5) the availability of less drastic sanction€arey, 856 F.2d at 1440
(quotingHenderson v. Duncan, 779 F.2d 1421, 1423 (9ir. 1986)). “The first two of

these factors favor the imposition of sanctionsiost cases, while ¢hfourth factor cuts
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against a default or dismissal sanction. Timaskey factors are prejudice and availabili
of lesser sanctions.Wanderer v. Johnson, 910 F.2d 652, 656 (9th Cir. 1990).

Here, the first, second, and third factorgoladismissal of this case. Plaintiff's
failure to keep the Cotimformed of his adetss prevents the caBem proceeding in the
foreseeable future. The fourth factor, awasls, weighs against sinissal. The fifth
factor requires the Court to meider whether a less drastdternative is available.
Without Plaintiff's current adaiss, however, certain altern&s/are bound to be futile
Here, as inCarey, “[a]n order to show cause whysdnissal is not warranted . . . woul
only find itself taking a round trip tour thugh the United Stata®ail.” 856 F.2d at
1441.

The Court finds that only one less dras@mnction is realistically available. Rulg
41(b) provides that a dismiddar failure to prosecute opeest as an adjudication upo
the merits “[u]nless the court in its order hsmissal otherwise speigb.” In the instant
case, the Court finds that a dismissal witgjpdice would be unnecessarily harsh. Th
action will therefore be dismissed without pregedpursuant to Rukl(b) of the Federal
Rules of Civil Procedure.

IT ISORDERED:

(1) This action isdismissed without prejudice pursuant to Rule 41(b) of the

Federal Rules of Civil Procedure for failure to prosecute. The Clerk of Court must
judgment accordingly.

(2) The docket shall redtt that the Court certifsg pursuant to 28 U.S.C
8§ 1915(a)(3) and Federal Rules of AppellRt®cedure 24(a)(3)(A), that any appeal
this decision would not be taken in good faith.

Dated this 14th day of November, 2014.

-

Honorable Steven P/Ban
United States District Jue
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