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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Lori Bell, No. CV-14-01916-PHX-JJT
Plaintiff, ORDER

V.

VF Jeanswear LRt al,

Defendants.

At issue are the following Motions: Bendant VF Jeanswed.P’s Motion for
Summary Judgment (Doc. 79, De MSJ), to which PlaintifiLori Bell filed a Response
(Doc. 93, Pl’s Resp.), anBefendant filed a Reply (@. 97, Def.’s Reply); and
Plaintiff's Motion for Partial Summaryudigment on Unpaid Gomissions Due to Her
(Doc. 81, Pl.’s MSJ), to whit Defendant filed a Respong@oc. 88, Def.’s Resp.) ang
Plaintiff filed a Reply (Doc. 96, Pl.'s Réy). Plaintiff also filed a Supplementa
Memorandum in Opposition to DefendanWktion for Summary Judgment (Doc. 105
to which Defendant filed a&Response (Doc. 106). Th€ourt finds these matters
appropriate for resolution without oral argume®eelRCiv 7.2(f). For tle reasons that
follow, the Court grants in part and desiin part Defendant's Motion for Summar
Judgment and denies Plaintiff's Motidior Partial SummaryJudgment on Unpaid
Commissions Due to Her.

l. BACKGROUND
The following facts are undisputed unlegberwise indicated. Plaintiff Lori Bell,

a female who was 47 years ald 2014, brings employmemelated claims against he

08

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2014cv01916/880354/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2014cv01916/880354/108/
https://dockets.justia.com/

© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

prior employer, Defendant VF Jeanswear Defendant manufactures and sells appar
including Wrangler brand jeanand apparel, and its Western Specialty division s
Wrangler brand apparel to West Specialty retail stores andmpanies. Plaintiff alleges

Defendant discriminated agairser and constructively disctliged her by forcing her to

resign on February 28, 201@efendant argues Plaintiff wohtarily resigned and was not

constructively discharged.

Plaintiff alleges Defendant discriminatadainst her on the basis of sex pursua
to Title VII of the Civil Rights Act of 1964 (Title VII), amamended 42 U.S.C. § 2008
seq, and age pursuant to the Age Discrimioatin Employment Act (ADEA), 29 U.S.C|
§ 621et seq (Doc. 31, Am. Compl. at 1.) Plaifftialso alleges Defendant failed to pa

her equal wages and retaliatagainst her in violation of the Equal Pay Act (EPA), 2

U.S.C. § 206(d), and Fair Labor Standarict (FLSA) 29 U.S.C. § 215(a)(3). (Am
Compl. at 1, 7-8.) Finally, Plaintiff claimBefendant violatedhe Arizona Wage Act
(AWA), A.R.S. § 23-35(t seq, by failing to pay wages dugAm. Compl. at 1.)

A. Defendant’s Employment Structure and Employee Compensation

Defendant’s business is, in part, corspd of several sales-related units. Sa
representatives in Defendant's WesteBpecialty division are called Field Sale
Representatives (FSRs) and Account Exeesti(AES). In 2007, the Western Special
division had AEs assigned to the followirmgyistomer retailers: Baskins, Boot Bart
BTWW, Cavender’s, Drysdales, SheplerslaRCC. FSRs and AEsngage in similar
activities including selling products, supping and executing mlgeting initiatives,
communicating with customers$acilitating orders, and mamining sales plans. AEs
however, typically work witha larger volume of sales, V& greater responsibility, anc
manage major strategic accounts. FSRs asgyaed to existing gecaphic territories
with an existing account basend sales revenue. They are also obligated to acti
pursue new accounts. The FSRgEographical territories ehlude certain large retalil

accounts assigned to AEs whandle those accounts.
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At the beginning of every we, Defendant’'s employees are given a “pay plan” tl
establishes their target coemsation for the calendar year, and which, once finalized
retroactive to the beginning of that year. T&rgompensation is comprised of base sals
and commissions; in general, base salamgkes up 50 to 70 percent of targ
compensation. Targetompensation for all sales represdives is not formulaic, but
rather, based on several factors, includeperience with Defendant, overall salé
experience, volume of salegresentatives’ account or teory, level of responsibility,
and job performance. Targetropensation for FSRand AEs is based on their actus

sales from the prior year; if trealesperson meets the samesstdéals he or she made |

the prior year, he or she will be paid thegt compensation for the year. Generally, AE

make more money than FSRs.
B. Plaintiff's Roles with Defendant
Blue Bell, Defendant’s predecessmmpany, hired Plaintiff in 1985.Defendant

contends that while working ¢he, Plaintiff obtained only siyears of sales experiencs

but Plaintiff contends her entire career willefendant, some 24 years, was in sales| i

some form. Plaintiff's first position withDefendant was in retail productivity
management (RPM). In this sales support role, Plaintiffspaasibilities included
tracking merchandise invenjofor stores, transmitting thahformation to Defendant,
generating orders, and developing business iaventory models Is&d on analysis of
sales data. Plaintiff was promoted to arVRianagement position, became a retail spa

management (RSM) manager approximately y@ars later, and thdreld the position of

RSM supervisor from 2000 @007. Although RSM employe@se not trained to become

sales representatives and NR$ositions are not characteed as training positions

Defendant’s Vice President of Sales, Allglontgomery, its Regional Manager of Sale
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for the Western Accounts Gup, Wayne Larson, and its District Sales Manager,

' The Court acknowledges Plaintiff initialiyorked for Blue Bell and later, afte
taking maternity leave, began working for V€answear LP as BliBIl's successor. For
the purpose of the current Maotions, the Galges not distinguish between Blue Bell ar
VF Jeanswear LLP and considers Plaintiftaployment with Defendu to extend back
to the time she was employeadath VF Jeanswear LPisredecessor, Blue Bell.

-3-

d




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

Bob Bader testified that the company lookshat group of employees to promote peog
into territory sales.

In 2007, Defendant made Plaintiff & for the Wrangler account, and she wg¢
responsible for selling Wrangleroducts to Boot Barn storeBlaintiff held that position
until the end of her employmeniith Defendant. Mr. Larsonupervised Plaintiff in this
role, and he reported to Vice Pidemnt of Sales, Mr. Montgomery.

From 2010 to 2013, Plaiff had positive work evalations as an AE. Her
supervisors characterized her work as “gjrbthe second highest rating one can recei
Lory Merritt, who also worke@s an AE on the Boot Baatcount, described Plaintiff’s
performance positively, speatdlly regarding her ability tduild relationships. Laurie
Grijalva, Boot Barn’s Vice Rasident of Buying and Merchdising, also gave positive

comments about Plaintiff's work.

C. The Boot Barn Account’s Growth and Defendant Employees’ Roles on
the Boot Barn and Other Accounts

When Plaintiff started as an AE foretlBoot Barn account in 2007, the accou
consisted of 36 stores; by early 20%i#,had grown to approximately 160 store
Significant growth occurred when Boot Baacquired approximately 100 stores, all
which had pre-exisig accounts with Deferoht that AEs other than Plaintiff manage
Specifically, in 2008, Boot Barn acquirdd stores from the company BTWW, whic
Mr. Merritt had managed as AE. In Januafp2, Mr. Merritt joinedPlaintiff as an AE
on the Boot Barn account. In 2013, Bdgdrn acquired 30 stores from the compa
Baskins. Travis Barker wasdhAE for Baskins, and Mr. Bagk joined as a third AE for
the Boot Barn account after itscagsition of the Baskins stores.

After the acquisitions, supervisors Mrarson and Mr. Montgomery designate

Mr. Merritt as account manager and lead fooBBarn. Mr. Merritt and Plaintiff worked

as equal partners in growing the businetghe account, however, and they equally

shared commissions based oe #tcount’s total volume. Mr. Mdtt also stated that on 3

day-to-day basis, they worked together on everything. As lead, Mr. Merritt had sg
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additional responsibilities including handlinfjnancials and “top-to-top” meetings
between top Defendant and Boot Barn executiaintiff also tookpart in top-to-top
meetings and contends shesves involved as Mr. Merritt iather strategic endeavors.

As part of the sales-related servicemployees were responsible for providir
sales analysis to customers fbanaging inventory and fecasting demand. Specifically
Plaintiff and the other AEs ceived weekly emails fronBBoot Barn with an Excel
document of sales data that the AEs androtiheployees used to prepare sales analy
for Boot Barn. On several oasions, Ms. Grijalva expressed to management tha
needed to provide her and Boot Barn whtkiter sales analysis, suggesting the acco
needed an Akvith more analytical skills.

D. Defendant’s Personnel Chages and Plaintiff's Response

In 2014, as Boot Barn quired more retail stores and senior level managem
Mr. Barker and Mr. Merritt, anticipated retig, Defendant made ahges to its personne
devoted to various sales accounts. Mr. Montery and Mr. Larson decided to mo\
Plaintiff to the Arizona territory FSR piti®n and Aaron Taylorwho was 27 years old
and previously an FSR, tan AE position for Cavendeanother large account. Dou

Naylor, who was 36 years olshé an AE on the Cavendaccount since around 2009 ¢

2010, took Plaintiff's positio as an AE on the BooBarn account. Defendant

characterizes the change iRlaintiff's position as a reassignment, but Plaint
characterizes it as a demotion. Defendamitends Mr. Naylor wa moved to the Boot
Barn AE position because of his superianalytical abilities, which Plaintiff
acknowledged she lacked anddB®arn’s growing businesequired. In his deposition,
Mr. Larson stated that a move from Ak to a FSR position auld be considered a
demotion and that he had never madech an employment change befor
Mr. Montgomery also stated that it was reasbador Plaintiff to onsider the change &
demotion.

Mr. Larson met with Plaintiff on January 12014, to inform her of the personne

changes. One day after this meeting, Mrsba sent an email to Mr. Montgomery statir]
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“l did not approach her [Plaiiff] as if this were a propad, but a directive and a don;{

deal. She is in denial. This will probgblget interesting.” (Doc. 94, Plaintiff's

Controverting Statement of Facts and Additiodaterial Facts (PSOF), Ex. 5, Dep. EX.

21.) Mr. Montgomery stated Plaintiff was novgn an opportunity to provide input to th
change in her position.

After Plaintiff's meeting with Mr. LarsonPlaintiff spoke with Mr. Montgomery
regarding the change in her position. Is beposition, Mr. Momgfomery stated he hac
thought Plaintiff might quit and would be sgt when notified othe change in her
position, but he believed she wdwventually accept the FS#®sition. He told Plaintiff

D

D

that her targeted income would not change for 2014, but beyond that he could not provi

any further salary assurancddr. Montgomery also statede told Plaintiff that the
company needed individuals witould analyze data in ondé grow the Boot Barn
business. He testified he believed Plaintiff diot have the data analysis skills requirg
for Defendant’'s major accounts going forwa@h January 15, 2014, Plaintiff sent 3
email to Mr. Montgomery, which he sharedwMr. Larson, requesting that she be ma
an AE on the Cavender accounthexr than an FSR. Plaintiffas told at the January 14
meeting that Mr. Taylor would be the Aéh the Cavender aceot, and the Human
Resources department maintained thatethegre no lateral positions for Plaintiff.

Ms. Grijalva testified that she spokathvMr. Montgomeryabout Defendant’s
personnel changes on the Boot Barn accdsime. asked him why Plaintiff could not sta
on the account instead of MBarker, to which he respondiéhe didn’t feel comfortable
putting [Plaintiff] into workwea He thought that Travis Bler, having experience from
the Baskins workwear-related accounts, wouldbter at workwear and that he felt
male would be better to service workweatha time.” (PSOF, ExL1, Grijalva Dep. at
126.) She further stated tHdt. Montgomery convesd to her that hthought Mr. Barker

would generally be a better fit and thesas no room for Plaintiff on the account.

Ms. Grijalva expressed her disappointmentito Montgomery about losing Plaintiff anc

viewed the change as a demotion for Plaintiff.
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After requests for a response from Pldirds to whether or not she would accept
the FSR position, on February 13, 20My. Montgomery sent Plaintiff a letter
requesting that she provide her response tev than February 2&8014; otherwise, he
would conclude she voluntarilyesigned. The letter offered Plaintiff more time to
consider the decision, but stated Defendamild stop her pay on February 21, 2014.

Defendant contends that during the& sveek period from January 14 through
February 28, 2014, other than her conveosawith Mr. Montgomery, Plaintiff did not
ask anyone else for informati about the FSR position. Plaintiff disputes this and states
she spoke with Mr. Merritt, Necy Himmel (a previous supgsor when sh worked in

RSM), Sam Tucker (in Human Resourcesls. Grijalva and Shan Lord (woman’s

apparel buyer for Boot Barn) about her attan, but that no one offered additiona
information abouthe FSR positionPlaintiff did not contact Mr. Bader, who would have
been her supervisor in the FSR positiong de did not contadter. On February 28,
2014, Plaintiff sent Defendant her resignatietier. She stated she felt “compelled” to
resign because the company’s “discrimamgt and unfair acts” had created “an
intolerable work environment.”

Plaintiff and Defendant dispute whetheriopito the change of Plaintiff's position
in January 2014, she had complainedDefendant managemetiat she was being
unfairly compensated compared to other AEs@ated differently bsause of her sex and
or age. Plaintiff did not make such a cdampt to Mr. Montgomery, but contends shie
previously complained to Mr. Larson, Mslimmel, and Mr. Meitt about her pay.
Plaintiff stated that when she asked Mr. Larg@me was being paiequally to her peers,
who were men, Mr. Larson didot directly respond. Around007, Plaintiff also told
Mr. Merritt she believed she wamt paid the same as her male AE counterparts, but he
does not recall her complaints relating to debaintiff never comfained to anyone in

Human Resources about her compensation.
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E. Plaintiff's Relationship with Mr. Larson
Plaintiff states that prior to her meetiwgh Mr. Larson, she felt he had mistreatg
her, harassed her, and made her feel degrdudgdshe never made any complaints

Human Resources. Plaintiff stated Mr. Larswould become very angry at her ovs

minor expenses she incurred, dismiss her dautions in meetings, and respond to herl|i

an aggressive manner, only to reach out toshertly thereafter and apologize. Plainti
stated that Ms. Grijalva andiLord expressed to her tredme of Mr. Larson’s conduct
toward her during meetings was inapprogjdiut Ms. Grijalva stated she never heg
him make any inappropriate comments.

Plaintiff also states that Mr. Larsorcemments to her at the January 14 meeti
were inappropriate. She stated he commetttatit was great to see young energy in t
company, referring to Mr. Naylor and Mr. Tayloather than “gray hairs like you and 1.

F. DefendantEmployees’Compensation in Various Roles

Employees in the FSR positidor the Arizona territorymade less money than th
$113,953 Plaintiff made as &k in 2013. In 2013, Aaron Taylor made $79,760, and
2015, Shannon Whaley, who assumed theohidzFSR position, mads2,000. In 2014,
the Arizona territory had approximately 40 Dedant customers, almost all of which h3
less than $100,000 in annusdles, with the largest aaotting for about $800,000 in
annual sales for its eight stores. Mr. Badeatified that growth in the Arizona marke)

was limited, largely because pre-existingféhnelant accounts wedf limits and getting

new accounts was not commddefendant contends thatoBt Barn’s 2013 sales were

$18.3 million. Plaintiff states that irarly 2014, Boot Barn’'s annual sales we

approximately $&.6 million.

Mr. Naylor’'s target compensation wakanged from $113,300 to $138,000 whe

he moved to AE on the Bo8arn account. Defendant alsadaadded another Boot Bart
AE, Joseph Tomeu, who previously workedaasFSR in Florida, and prior to that, di

not work in clothing sales.
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Defendant now moves for sumary judgment as to Plaintiff's discrimination and

wage claims against it, and Plaintiff mevir summary judgmerds to her claim for
unpaid wages against Defendant.
Il. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@isenberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underiststandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
merely rest on its pleadings; it must prodsoene significant probative evidence tendir
to contradict the moving party’allegations, thereby creating a question of material f
Anderson 477 U.S. at 256-57 (holding thatettplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgiFiestt);
Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data.”Taylor v. Lisf 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a pawgho fails to make a showing
sufficient to establish the exénce of an element essential to that party’s case, an(
which that party will bear theurden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th Cir. 1990) (quoti@elotex 477 U.S. at 322).
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. ANALYSIS

A. Plaintiff's Title VIl Claim of Discrimination Based on Sex

Defendant first moves for sumary judgment as to Pitdiff's Title VII claim.
(Def.’s MSJ at 6.)

1. Title VII Legal Standard

Plaintiff claims she was discriminatealgainst and constructively discharge
because of her sex, in violation of TitldlV(Am. Compl. at 8-9.) Under Title VII, an
employer may not “discriminate against an vidiial with respect tqher] . . . terms,
conditions, or privileges of employment” besa of her sex. 40.S.C. § 2000e-2(a).
“This provision makes ‘disparate treatmebtsed on sex a violation of federal law
Villiarimo v. Aloha Island Air, InG.281 F.3d 1054, 1061-6®@th Cir. 2002). “As a
general matter, the plaintiff in an employnelscrimination actiomeed produce very
little evidence in order to @rcome an employer's mon for summary judgment.”
Chuang v. Univ. of Cal. Davis, Bd. of Tr&25 F.3d 1115, 112@th Cir. 2000).

In order to show disparateeatment under Title VII, Platiff must first establish a
prima facie case of discrimination as the Unit&tates Supreme Court set forth i
McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973Villiarimo, 281 F.3d at 1062.
“Specifically, she must showhat (1) she belongs to agpected class; (2) she wa
gualified for the position; (3) she was subjelcte an adverse employment action; and
similarly situated men were treated morediably, or her position was filled by a man,
Id. (citing McDonnell Douglas 411 U.S. at 802). The degree of proof necessary
establish grima faciecase for a Title VII claim on summary judgment “is minimal al
does not even need to rise to the lefea preponderancef the evidence.d. (internal
citations and quotations omitted).

“If the plaintiff establishes @rima faciecase, the burden of production—but n
persuasion—then shifts to the employeatticulate some legitimate, nondiscriminatot
reason for the challenged action. . . . If the exygt does so, the pldifi must show that

the articulated reason is pretextual ‘eittdirectly by persuading the court that
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discriminatory reason more likely motivatedetemployer or indirectly by showing that

the employer’s proffered explai@n is unworthy of credence.ld. (internal citations

and quotations omittgdA plaintiff may rely on circurstantial evidence to demonstrate

pretext, but such evidea must be both specific and substantaal At the last step, if the

plaintiff can show pretext, thonly remaining issue is whether discrimination occurred or

not. Id.
2. Plaintiff Has Established aPrima Facie Case
Defendant concedes that Plaintiff mast the first two prongs to establisipama
facie case, but contends that she fails teeinthe latter two. (Def.’'s MSJ at 6—7
Defendant argues that not every eoyphent decision amounts to an adver

employment action and its “sinmglransfer” of Plaintiff dog not constitute an advers

employment action. (Def.’s MSJ at 7 (citiggrother v. S. Cal. Permanente Med. Grp.

79 F.3d 859, 869 (9th Cir. 199@teiner v. Showboat Operating C25 F.3d 1459, 1465
n.6 (9th Cir. 1994)).)

The Ninth Circuit Court of Appeals takean expansive view of the types of

actions that can be considered adverse employment ad®aps. Hendersqr217 F.3d
1234, 1241 (9thCir. 2000). Adverse employment actions include demotio

disadvantageous transfers or assignmeuay, reductions, and imposition of a moile

burdensome work schedul8ee id at 1241-44. Plaintiff & provided ewmence that
meets the minimal degree of proof necesgarghow Defendant’s actions were mo
than a “simple transfer” and that she suffeem adverse employmeaction. Plaintiff's
supervisor, Mr. Larson, and his supervishl, Montgomery, both testified that they

viewed a move from AE to FSas a demotion. In addition, Ms. Grijalva, Plaintiff’

customer contact at Boot Banewed the reassignmentaslemotion. While the generall3
hat

job responsibilities of FSRs am&Es overlap, Plaintiff provided evidence showing t
AEs were given more respohsity, including makng important strategic decisions, an

managed larger sales amounts.
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As to compensation, while Plaintiff waffered her same target compensation, S
could only obtain that comperigm if she met a certain sales goal that was based on
previous year’s sales with@hBoot Barn account. Plaintiff provided evidence of FS$
compensation and sales in the Arizona teryitshowing FSRs made significantly les
than Plaintiff did as an AE and suggesting thatould be very diffitlt for her to obtain
the same level of sales, and thus targetmensation, given the smaller Arizona territo
sales.

The evidence Plaintiff pfeered showing the differencdsetween the Boot Barn
AE position and the FSR Arizanterritory position meets the minimal degree of prag
necessary to raise a genuine issue of mattalas to whether Plaintiff's reassignme
was an adverse employment action. Plairtdk thus met the third prong required
establish grima faciecase for a Title VII claim.

Defendant also contends Plaintiff fatts show it treated similarly situated me
more favorably. (Def.’s MSJ at 13.) Defentl&als to mention the second way in whic
Plaintiff may meet the fourth prong of tpeima faciecase, however. Und&icDonnell
Douglasand Ninth Circuit case law, a plaintiff mushow that “simdrly situated men
were treated more favorablyr her position was filled by a marvilliarimo, 281 F.3d at
1062 (citingMcDonnell Douglas411 U.S. at 802). Plaintiffposition as AE on the Boot
Barn account was filled by a man, Mr. Naylor. Defendant also later hired another

Mr. Tomeu, as an AE on the Boot Barn @act. While Defendant argues that Mr. Nay!Ic

was brought on as an AE orly do analytical work, hevas still named AE on the Boot

Barn account, and Plaintiff has offered sufficient facts to show that her position was
by a man.
Thus, Plaintiff has met all foygrongs necessary to establisprena faciecase for

Title VII.

3. DefendantHas Articulated Same Legitimate, Nondiscriminatory
Reason

Because Plaintiff has establishedoama facie case, the burden of productio

moves to Defendant to artilate some legitimate, norsdriminatory reason for the
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challenged actiorid. Defendant argues that as BootBaxperienced significant growth
with the acquisition of approxiately 100 stores, Boot Barn‘eed for more robust sale
analysis also grew, and Boot Barn repelgt@aformed Defendanthat it needed better
analysis from Defendant. Specifically, Mr. Larson testified that Ms. Grijalva often
him that Boot Barn needed better salesymisifrom Defendant. Ms. Grijalva also state
she had told Mr. Montgomery that the Bd&drn account needesl person with more

analytical skills to conduct sales data gse. Defendant's supasors and Plaintiff

herself stated that Mr. Nayldrad strong sales analysis skilt&t were superior to those

of Plaintiff. In light of Plantiff's weakness in the area séles analytics and Ms. Grijalva

UJ

told
d

D

informing Defendant’'s management of Bdgdrn's increased need for sales analysis,

Defendant has articulated a legitimate, nonthsoatory reason for reassigning Plaintif

and making Mr. Naylor AE othe Boot Barn account.

4, Plaintiff Has Presented Diect Evidence of Defendant’s
Discriminatory Motive

The burden now shifts bad¢& Plaintiff to show Deferaht’s articulated reason is

pretextual “either directlyoy persuading the court that discriminatory reason more

likely motivated the employer or indirectlyy showing that the employer’'s proffere
explanation is unworthy of credenceChuang 225 F.3d at 1123. “Direct evidence i
evidence, which, if believed, proves the fedtdiscriminatory anirms] without inference
or presumption.’Dominguez-Curry v. Nevada Transp. Deg24 F.3d 1027, 1038 (9th
Cir. 2005) (internal citation @ahquotations omitted). Generallglirect evidence “consists
of clearly sexist, racist, or similarly stiriminatory statements or actions by ti
employer.”ld. (internal citation and quotations omittetiVhen the plaintiff offers direct
evidence of discriminatory ntiwe, a triable issue as tihe actual motivation of the
employer is created even if the evidence is not substar@adivin v. Hunt Wesson, Inc.
150 F.3d 1217, 1221 (9th Cir. 1998) (citibgpdahl v. Air France 930 F.2d 1434, 1438
(9th Cir. 1991) (inding direct evidence of sexuakstotyping where employer believe

that female candidates getefivous” and “easily upset”)).
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Here, the record reveals direct eviderof Defendant’s discriminatory animus.

Plaintiff provided evidence from Ms. Grijalva’s deposition in which she states that
asking Mr. Montgomery why heould not keep Plaintifon the account instead o
Mr. Barker, Mr. Montgomery responded “that fedt a male would be better to servic
workwear [with Boot Barn] athat time.” (PSOF, Ex. 11Grijalva Dep. at 126.) When

asked the follow up question of whether.NMontgomery said that a male would be

better for the workwear or thdravis Barker had a wealthf experience, Ms. Grijalva
reiterated “[h]e said a male.” (PSOF, Ex. Grjjalva Dep. at 126.) Mr. Montgomery’s
statements directly suggest the existence af br a male ratherdn a female to servg
in Plaintiff’'s position as AE on the Boot Baatcount, and no infemee is necessary ta
find discriminatory biasSee Goodwinl150 F.3d at 1221. While his remarks were n
directed at Plaintiff, they were directet Ms. Grijalva in diret response to her

guestioning Defendant’'s employment decisiontdae Plaintiff off of the Boot Barn

account. His remarks were alsot stray remarks unrelated the decisional process|

Mr. Montgomery was one of two decision keas responsible for Defendant’'s employée

aftel
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reconfiguration. Where a decision maker makes a remark against the class of which t

plaintiff is a member, a reasonable factfindeasty conclude that discriminatory animu
played a role in the contested decisi@ee Dominguez-Curry424 F.3d at 1038.
Although Mr. Montgomery may Iva@ had additional ssons for not wanting Plaintiff in
her previous role, at this stage, Ptdinhas provided suffiient evidence that a
discriminatory reason more likely motivated Defendant's employment deciSea.
Villiarimo, 281 F.3d at 1062.

To the extent Mr. Montgoary’s statements to Ms. {@lva constitute hearsay
when considering evidence proffered to aveummary judgment, ¢hCourt focuses on
content over formFraser v. Goodale342 F.3d 1032, 1036 ® Cir. 2003) (“At the
summary judgment stage, vd® not focus on the admissity of the evidence’s form.
We instead focus othe admissibility of its contents.”see also Walters v. Odysse
Healthcare Mgmt. Long Term Disability PlahNo. CV-11-00150-PHX-JAT, 2014 WL
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4371284, at *3 (D. Ariz. Sep. 4, 2014). Toentents of Mr. Montgomery’s statements
raise at least a genuine dispute as to whhddleéendant was motivated by discriminatony
reasons in its employment decision, and beeaPlaintiff may present the statements|in
admissible form at trial, the Court consid#rs statement for the gapse of resolving the
Motion.

Plaintiff's direct evidence of discriminatpomotive is sufficiehto raise a genuine
iIssue of fact as to whether Defendant’s disariminatory explanations were the true
reasons or whether they ceated discriminatory motivesSee Godwin150 F.3d at
1222. Accordingly, the Court will deny Defdant’s Motion for Summary Judgment as {o
Plaintiff's Title VII claim on the basis of sex.

B. Plaintiff's ADEA Claim

Defendant next moves for summary judgrh as to Plaintiffs ADEA claim.
(Def.’s MSJ at 6.) Under the ADEA, it unlawftib discharge any individual . . . becauge
of such individual's age.” 29 U.S.C. 8§ 623(a)(1). Courts analyze ADEA claims

differently depending on whethéhe claim relies on direct or circumstantial evidence.|In
this instance, Plaintifidentifies one direct comment abdwer age. Plaintiff testified that
Mr. Larson commented that it was greatthe see the “young ergy,” referring to

Mr. Naylor and other employeeand “not gray hairs like yoand I.” This comment is
like those in other cases iflving the comments “old timsf and “[w]e don’t necessarily
like grey hair,” that the Ninth Circuit founid be stray comments not directly tied to the
employment decision complained of by the plaint8ee Nidds v. Schindler Elevatg
Corp, 113 F.3d 912, 91@®th Cir. 1996);Merrick v. Farmers Ins. Grp892 F.2d 1434,

1438 (9th Cir. 1990). The Court finds thar.MLarson’s single remark was not directly

=

tied to Plaintiff's change iposition and was owla stray remark not sufficient by itself tg

7

create an inference of discrimination.
The remainder of Plaintiff's evidenceagscumstantial, and #¢hCourt must decide
whether Plaintiff has an ADEAlaim based on circumstantevidence of discrimination

by using the three-stage burdgmfting framework laid out itMcDonnell Douglasand

-15 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

applied aboveDiaz v. Eagle Produce Ltd. P'ship21 F.3d 1201, 120{®th Cir. 2008).
Plaintiff must first establish arima faciecase of discriminabin by demonstrating she
was “(1) at least forty years old, (2) perfong [her] job satisfactrily, (3) discharged,
and (4) either replaced by substantiajfgunger employees with equal or inferig
gualifications or discharged under circumstancterwise ‘giving rise to an inference
age discrimination.”ld. Defendant does not disputhe first two elements.

Defendant argues that the evidence shdlmat Plaintiff was not constructively

discharged as she claims, but ratheruntarily resigned. (Def’s MSJ at 9.

“[Clonstructive discharge occumshen the working conditiondeteriorate, as a result of

discrimination, to the point that they becoswdficiently extraordinary and egregious t
overcome the normal motivation of a compegteatiligent, and reasonable employee
remain on the job to eara livelihood and to seevhis or her employer.Poland v.
Chertoff 494 F.3d 1174, 118®th Cir. 2007) (quotingrooks v. City of San Mate@29
F.3d 917, 930 (9th Cir.aD0)). The constructive discharge inquiry is objectiv#ee id at
1184-85. It cannot be basedam a plaintiff's preference faone position over anothe
and does not turn on whetheetplaintiff subjectively viewedhis or her work conditions
as “a career ender” or “egregiou$ée id at 1184-85 (no constructive discharge wh
plaintiff demoted to non-supé@sory position andaassigned to another state away fro
family). In addition, “[d]issatifaction with work assignments, feeling of being unfairly
criticized, or difficult or unpleasant working conditions aret so intolerable as to
compel a reasonable person to resigdetala v. Newmarb32 F. Supp. 2d 1118, 116
(D. Ariz. 2007).

The Ninth Circuit has “set the bar highr a claim of constructive dischargy
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because federal antidiscrimination policia®e better served when the employee and

employer attack discrimination within theiristtng employment relationship, rather thg
when the employee walks awapd then later litigates whedr his employment situation
was intolerable."Poland 494 F.3d at 1184. A singleolated instance of employmen

discrimination is insufficient as a matter l@w to support a finding of constructive
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discharge, and a plaintiff must show somggravating factors such as a continuous
pattern of discriminatory treatmend/atson v. Nationwde Ins. Co. 823 F.2d 360, 361
(9th Cir. 1987). Although #h determination of constructive discharge is normally a
factual question for jury, there may be casesvinich the evidence imsufficient, as a
matter of law, to establish a constructive discha®gePolandat 1184.

The facts pertinent to Plaintiff's claim obnstructive discharge are not in dispute,
and based on that evidence, no reasonabbte pould find that her working conditions
rise to a level of objectivatolerability. Plaintiff found tle change in her position fron
an AE to a FSR to be a detiam that was insulting to her experience. She also stated it
would result in a significant decrease in hey dae to less profitable sales territory and
accounts. With regard to h&rorking conditions, she statdtat at times prior to the
change in her position, Mr. Lamns spoke to her in an aggsive tone regarding trivial

items such as minor expenses she incuaed he was dismissive of some of h

(D
—_

comments in meetings. After learning of ttlgange in her posgn, however, Plaintiff
requested that she still stay with Defendastan employee anok moved to an AE
position with a different account.

Plaintiff's evidence of her working coitbns merely show her dissatisfaction
with the change in her position, generallypleasant working condins, and a feeling of
being unfairly criticizd by Mr. LarsonSee Cecala532 F. Supp. 2d at 1168. To the

extent Plaintiffs change irposition and related, alledepay decrease constitutes |a

change in “working conditions,” “a demotioayen when accompanied by a reduction|in
pay, does not by itself gger a constructive discharg&ing v. AC & R Advert.65 F.3d

764, 767—-68 (9th Cirl995) (applying California constrtice discharge law that mirrorg

[®X

federal law requiring plaintiff show work oditions were objectively extraordinary an
egregious) (internal quotation omitted). Ptdfis evidence of her change in position and
Mr. Larson’s criticism is not sufficient for a reasonable jury to find her work|ng
conditions were “sufficiently extraordinary and egregiolo overcome the norma

motivation of a competent, dikt, and reasonable employee to remain on the job to earn
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a livelihood.” See Brooks229 F.3d at 930Cecalg 532 F. Supp. 2d at 1168. Moreove
that Plaintiff wanted to stay with Defenddnit be moved to an AE on a different accou
undermines her assertion that her working conditions with Misdrawere objectively
unreasonable. Because Plaintiff fails to denrams she was discharged, she cannot mj
a prima facie ADEA claim. Accordingly, the Codrgrants Defendant’s Motion for
Summary Judgment as to Pigif's ADEA claim and dismsses Plaintiff's constructive
discharge claim.

C. Plaintiff's EPA Claim

Defendant also moves for summary judgin&vith regard to Plaintiffs EPA
claim. (Def.’s MSJ at 17 The plaintiff bears the burden of establishingrina facie
case of discrimination in an EPA case bywimg that employees of the opposite s

were paid different wages for equal woBtanley v. Univ. of S. Call78 F.3d 1069,

1073-74 (9th Cir. 1999). Th&ima faciecase only involves a comparison of the jobsi|i

guestion, not of the indiguals who hold the jobdd. at 1074. The plaintiff must show
that the jobs being compared dseibstantially equal,” not identicald.; see29 C.F.R.
§ 1620.13(a). If the plaintiff meets her bungdehe burden shifts to the defendant wi
must prove the difference in pay is attributable to a factor other tharGsemer v.
Motorola, Inc, 95 F. Supp. 2d 1069074 (D. Ariz. 2000)aff'd, 33 F. App’x 880 (9th
Cir. 2002).

Plaintiff argues that her job as an AEasther male employees’ jobs as AEs we
substantially equal and that Plaintiff wasid less than her male counterparts. H
example, she provides evidenit®at Mr. Merritt, an AE orthe Boot Barn account like
Plaintiff, made more money than her: a2013, Plaintiff's base salary was $74,831 a
her target compensation for the year was $113,300, as contpakéd Merritt's base
salary of $87,881 and targgampensation of $160,000.

> The Court reviewed Plaintif’'s ®plemental Memorandum (Doc. 105
addressing the Court’s recent dermrslregardl\n/\g constructive discharge @ogan V.
Maricopa Cnty, CV-14-01704-PHX-JJT, 26 WL 627754 (D. Are. Feb. 17, 2016).
However, the Court did ndind Plaintiff's argumenhtherein persuasive.
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“Jobs are considered equal if their peni@ance requires equal skill, effort, and

responsibility and they are performadder similar working conditionsGarner, 95 F.

Supp. 2d at 1075 (internal citations omitted)stithe Court notes ¢hobvious fact that
Plaintiff had the same title as those in plositions she is comparing her job to—an AE-
and that also, she in part compares hertgoAn AE on the same account on which s
worked. Second, Defendant dosst dispute that a “significd portion of the AE role
[for any account] is common to everyone in the positid?laintiff also proffered

evidence that her job as an AERs similar to that of other AEs. For example, Mr. Merr
testified that he and Plaintiffere equal partners and that, with regard to sales, they
substantially the same work on the accoWshile aspects may be different among ti

AE positions, and while Mr. Métt may have had the title “leé& AE, that is not enough

—

t
did

to distinguish the positions. Plaintiff hasstablished some evidence of substantial

equality between her job and those for whichle employees were paid more, and t

next question is whether she has overcomémant’'s affirmative defenses that the

differential was based onfactor other than sex.

Under the EPA, the defendant can relyfoar affirmative defenses in order t(
escape liability. 29 U.S.C. 8§ 2@5(1). These defenses permit instances of disparate
“pursuant to (i) a seniority system; (ii)raerit system; (iii) a system which measurg
earnings by quantity or quality of production; (@r) a differentialbased on any othef
factor other than sex.” 29 UG. 8§ 206(d)(1). The last, brdaxception covers legitimatg
business reasons for discrimimatias to pay. For exampk employer can pay differen
salaries on the basis of “pref@onal experience and educatiostanley v. Univ. of
S. Cal, 13 F.3d 1313, 132®th Cir. 1994). Liability undethe EPA is akin to strict
liability, and a plaintiff needot show a defendantistent to discriminateSee Maxwell
v. City of Tucson803 F.2d 444,46 (9th Cir. 1986).

Defendant has advanced evidence thatasuactors other than sex to determi
an employee’s salary. It contends differences in compensation are based on

experience, level of responsibility and salekime, and jolperformance. (Def.’s MSJ at
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19-21.) Using these factors, Defendant argues that alboftiffts male coworkers have
various characteristics, other than their dbat legitimately entitle them to additional
pay. The characteristics vary by individubut it seems some males have more sdles
experience than Defendant (29, 33, andy#&ars), some manage accounts with larger
sales volume (approximately $26 million join managed, $13 million individually
managed, $8 million individllg managed), and some haweceived “exceptional” job
performance ratings. In consta Defendant argues, Plaffhtonly had six years of sales
experience, jointly managed atcount with $18.3 million irsales, and received only
“strong” performance ratings.

Defendant has provided credible evidertbat there were factors other than
gender that influenced thegay differential among Plairfitiand male employees with
substantially similar jobs. Although, at tri@defendant’s evidence may satisfy its burdéen

under the affirmative defenses of the EMaintiff has rebutted Defendant’'s evidenge

with evidence showing sex may still be the basis for the difference. For example, Plainti

provides evidence that contratity Defendant’s assertion thstte had only had six years
of sales experience, Plaintiff worked inns® form of sales with Defendant since she
joined the companyn 1985, and thus her sales expetcems not so different than her

male counterparts. She also points te fiigher compensation of Mr. Tomeu, who was

made an AE on the Boot Barn account after Plaintiff left, despite that he did not|hav

previous sales experience as AE. Plaintiff contends Defendant’s alleged distinctipn
based on sales account revenue and other #ds, rather than shared, management|of
accounts may not be fully cnbte because Plaintiff sdie managed the Boot Barn
account for at least a year whigh sales were approximatelyetisame as that of accounts
solely managed by two of the other mAIEs receiving higher compensation.

The record here has sufficteroom for uncertainty and terpretation such that it
cannot be said on a motion for summary juegt that Defendant has conclusively
carried its burden of justifyinthe wage disparity. Plaintifias demonstrated a material

dispute of fact underlying Defendant’s affative defense, and it would be inappropriate
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to keep that factual determination from {bey. The Court therefore denies Defendant
Motion for Summary Judgment &s Plaintiff's EPA claim.
D. Plaintiff’'s Retaliation Claim

Finally, Defendant moves feaummary judgment as tod#tiff's retaliation claim.

(Def.’s MSJ at 21.) Plaintiff alleges after stmmplained of unequaltage and pay issues$

to Defendant supervisors, adant demoted her and comstively discharged her in
retaliation for her complaints in violation tdfe FLSA. (Am. Complat 7-8.) Defendant

contends that because Plaintiff did nobypde evidence thashe complained abouf

unequal pay on the basis of sex, she didengiage in protected activity and cannot state

a claim for retaliation.

To assert grima faciecase of retaliation, a plaintiff must show “that: 1) [s]h
engaged in a protected activiB); [s]he suffered an adversenployment decision; and 3
there was a causal link beten the protected activity and the adverse employn
decision.” Villiarimo, 281 F.3d at 1064. Alaintiff is consideredo have engaged in
protected activity whenfor example, she has filed antemal or formal complaint to
management about perceived discriminatory treatnSee.id

Plaintiff contends that prior to the amge in her positiorshe complamed to
Mr. Larson, her supervisor, about her unequgl @athe basis of sex. The record show
however, that Plaintiff asked Mr. Larson &her she was being “paid equally among
[her] peers.” From Plaintiff's question to Mr. Larson in this single incident, it is neil
clear that Plaintiff was complaining, nthat the inquiry concerned unequal pay the
basis of her sex—which may constitute percealvdiscriminatory teatment—but only

that she was inquiringbout her pay generally. Such angeral inquiry with no link to

some perceived discriminatory treatment does not constitute protected aSedy|

Thomas v. City of Beaverto@79 F.3d 802, 811-1®th Cir. 2004). Platiff also states
that in 2007 and 2008he told Mr. Merritt she was notibg paid the same level as hg

male counterparts. There is no evidence MatMerritt had a role in the employmeni

changes affecting Plaintiff and that commeotéiim would have resulted in the advers
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employment decision against Plaintifeee Villiarimg 281 F.3d at 1064. Plaintiff
provides no other evidence supporting healr&tion claim and makes no mention of th
FLSA in her Response. The Court concludegsaasonable jury could find that Plaintif
complained about her unequal pay on theshabsex and that she thereby engaged i
protected activity. Accordingly, the Cdugrants Defendant's Motion for Summar
Judgment as to Plaintiff's Retaliation claim.

E. Plaintiff's AWA Claim

In Plaintiffs Partial Motion for Smnmary Judgment, she seeks a judgme
requiring Defendant’s paymenf her alleged earned commissions, in addition to tre
damages and attorneys’ fees and costs's(RMSJ at 1.) Defendant cross-moves fq
summary judgment. (Def.’s MSJ 2R.) In this claim, Plaitiff alleges that Defendant’s
refusal to pay her commissions on ordelne completed before Defendant removed |
from her AE position was in violation of t#@NVA. (Am. Compl. at 10-11; Pl.’s MSJ af
1.)

Under the AWA provien entitled “Payment of wageof discharged employee
violation; classification,” when an employeeitguor is discharged, “he shall be paid i
the usual manner all wages due to him.” AR 23-353 (A), (B). Té provision defining

wages states:

“Wages” means nondiscretionary coamgation due an employee in return
for labor or services rended by an employee fovhich the employee has a
reasonable expectation to be paidetiier determined by a time, task,
piece, commission or other method ofcatation. Wages include sick pay,
vacation pay, severance pay, comsions, bonuses and other amounts
promised when the employer has digoor a practice of making such
payments.

A.R.S. 8§ 23-350(6). Interpretinthis provision, the Arizon&upreme Court held that the

gualifying phrase “when the employer has policy or practice of making such

payments,” only applies to the last, nonmeuated types of benefits—"other amounts

promised.” Here, the inquirs whether Plaintiff had a reasonable expectation that
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would receive commissions fgoods she took orders on #ehAE on the Boot Barn
account, but which did not ghuntil after she was movdtbm that position and resigneg

from her employment ith Defendant.

Mr. Larson averred that Defendant’s ipgl is to pay commissions based agn

shipped goods for the time ancaant or territory is assigdeto a sales representative.

D

Mr. Larson also stated Bendant does not have a policy or practice of paying

commissions to a resigning employeet bihat it does pay retiring employee

commissions for seasonal merchandise bogkeat to the date of retirement after the

merchandise ships. Plaintiff stated tltatvas Defendant’'s policy to pay commissior
once orders placed by BoBarn had been shped. Plaintiff conteds that because sh
fulfilled all her responsibilities in securing suolhders, she had aasonable expectatior
to receive commission on those sales desihat she had regied when Defendant
shipped the orders. Plaintiff provides eviderio support her contention by showing th
there was no written policy contrary to hepectations nor were other employees awa
that sales representatives would not recer@missions upon resignation. District Salg
Manager, Robert Bader, testified that comp@olicy was to give departing AEs thei
commissions on goods bookeddre they left the compegy but shipped thereafter, an
that he was unaware of amystinction between employeasho retired and resigned
Plaintiff has proffered sufficiergvidence to raise a genuineplise of material fact as to
whether she had a reasonable expemtatf payment of commissions after he

resignation. Accordingly, the Court deniBgfendant’'s Motion for Summary Judgmer
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as to Plaintiff's AWA claim and denies Plaintiff's Partial Motion for Summary Judgment

for Unpaid Commissions Du& Her. Because the Coudoes not decide whethe
Plaintiff is entitled to commissns, it cannot decide whethemkitiff is entitled to treble
damages.
IV. CONCLUSION

The Court finds a genuine dispute exiatsto whether Defendant discriminatg

against Plaintiff on the basis of her sex in violation of Title VII, paid her different wa
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for equal work as congrved to males in violation of ¢hEPA, and denied her wages fq
equal work as compared toetltopposite sex in violatioof the EPA, and was denieq
wages for which she had a reaable expectation in violatioof the AWA. Accordingly,
the Court denies Defendant’s Motion for SuarpnJudgment with regjet to these three
claims and Plaintiff's Partial Motion for Summary Judgment for Unpaid Commiss
Due to Her.

The Court also finds Platiff has not proffered sufficient evethce from which a

juror could conclude that Plaintiff was cangtively discharged dcause of her age of

retaliated against due to engagementpnotected activity. The Court thus grant
Defendant’'s Motion for Sumary Judgment as to Pidiff's ADEA, constructive
discharge, and retaliation claims.

IT IS THEREFORE ORDERED granting Defendant VF Jeanswear LP
Motion for Summary Judgent as to Plaintiffs ADEA constructive discharge, ant
retaliation claims and denying the Motion tasPlaintiff's Title VII, EPA, and AWA
claims (Doc. 79). This matter will proceedtt@l on Plaintiff's remaning claims against
Defendant, and the Court will set eeRial Conference bgeparate Order.

IT IS FURTHER ORDERED denying Plaintiffs Motion for Summary
Judgment for Unpaid Commissis Due to Her (Doc. 81.)

Dated this 3 day of June, 2016.
N\

Hongrable Q. Tuchi
Uni Stat®s District Jge
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