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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lori Bell, No. CV-14-01916-PHX-JJT
Plaintiff, ORDER
V.

VF Jeanswear LRt al,

Defendants.

Atissue are Plaintiff's Motion Under EFP 52(b) to Amend Findings, Conclusion

and Judgment (Doc. 254), to which Defend@etl a Response (Doc. 265) and Plaintiff

filed a Reply (Doc. 267); Defelant’s Motion to Alter oAmend Judgment (Doc. 255), tq
which Plaintiff filed a Response (Doc. 268)d Defendant filed a Reply (Doc. 271); ar
Defendant’s Motion for Judgment as a Matté Law Pursuant to Rules 50 and 5
(Doc. 257), to which Plaintiff filed a Response (Doc. 270) and Defendant filed a R
(Doc. 272). The Court resolves these Motions without oral arguidedtRCiv 7.2(f).

After a trial from March 210 31, 2017, a juryound that Defendant violated Title
VII by discriminating against Plaintiff, its formemployee, on the basof sex. (Doc. 204.)
The jury found that Defendant&ctions did not violate theéqual Pay Act or the Arizond
Wage Act. (Doc. 204.)

The Court then held a three-day evitkty hearing betweeklay 4 and 11, 2017,
after which the Court entered an Order settinthfds findings of facnd conclusions as
to Plaintiff's equitable damagédor Defendant’s viation of Title VII.(Doc. 243, Damages
Order.) The Court also limited the $528,000y award of compegatory and punitive
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damages to $300,000, as provided by U&.C. § 1982a(b)(3)In sum, the Court
determined that Plaintiff was entitled toG88000 in compensatory and punitive damad
and $206,928.06 in equitable damages.
The parties have filed various Motiohs express their disagreement with th
Court’s findings and conclusns in the Damages Order and with regard to punit
damages at trial. The Court has reviewed&rerd and the submissions of the parties 3
now addresses the Motions in turn.
l. Plaintiff's Rule 52(b) Motion

UnderRule! 52(b), Plaintiff asks that the Cowtnend certain of its findings in the

Damages Order. Plaintiff first argues thae t@ourt erred in finding that Plaintiff’s
entitlement to back pay ternated on August 31, 2015, besa Defendant’s evidence wa
not sufficient to show that Plaintiff cou@ibtain a suitable position after August 2015. T
Court disagrees. As the Court already poimetin the Damages Order, “a job in sales
other apparel and accessory items, whether specialty or genemnat, 3® different in
character that Plaintiff’s initial lack of intimafamiliarity with the product line or industry
could be said to affect her opportunities.’afPages Order at 14.) “The law does not allg
Plaintiff to redefine what is substantiallyiegalent employment sudhat it eliminates all
other possible employment.” (Damages Order at 14.)

In its present Motion, Plaintiff has perged nothing new, and it should thus con
as no surprise to Plaintiff that the Couftiedings remain the same now. Moreover, as t
Court also noted in the Damages Order, Rfifailed to make a reasonable effort t
mitigate her damages after February 28, 2014—making quaigt‘hocattempts to create
the appearance of diligence” (Damages Oalld6)—and Plaintiff was thus not entitled t
back pay for the period in which Defendasttowed that substaally equivalent job
opportunities existed, that,if'om August 31, @15 on (Damages Order at 14-15). T}

Court finds no error in its r findings and conclusions.

~ 1 Unless otherwise indicated in this Ord&Rule” refers to the Federal Rules o
Civil Procedure.
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Plaintiff next argues that the Court shbaldjust Plaintiff's compensation amour|
to match that earned by a male who obtiagosition she was denied. As the Court
already stated on several occasions ieséh proceedings, the issue of Plaintiff
compensation as compared taimilarly situated male was gsented to the jury in the
form of Plaintiff's Equal Pg Act and Arizona Wage Act aims, both of which the jury
rejected. The jury expressly found that thifedences in pay betwaePlaintiff and male
counterparts “resulted from one or more factors other thah oc. 204 at 4.) Plaintiff
has not demonstrated thagnoring gender, she would hagarned the same amount as
particular male who obtained the position sles denied. Once again, this is a subject
which the Court has alreadymessed its conclusion, andaRitiff presents nothing new
to convince the Court to changs conclusion. The Court withus deny Plaintiff's Rule
52(b) Motion (Doc. 254).

I. Defendant’s Rule 59(e) Motion

Defendant asks the Court to alter thdglnent under Rule 59(e) by reconsiderir
the conclusion that Plaintiff is entitled todkapay even though she resigned from her |
after Defendant’s discriminatory employment astiln their briefs fated to Defendant’s
Rule 59(e) Motion, the parties renew arguméiney have already made the Court in at
least 14 prior briefsseeDamages Order at 1 (enumengtibriefs)), and which the Cour
already addressed in detaik.d, Damages Order at 2-6). f@mdant presents no ney
argument to the Court and should be unsurptisatthe Court declines to change its pri
conclusion. The Court withus deny Defendant’s Ruf®(e) Motion (Doc. 255).

lll. Defendant’s Rules 50 and 59 Motion

Defendant next argues it is entitled to judgment as a matter of law under Rule
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a new trial under Rule 59 on the issu@uoiitive damages. Specifically, Defendant argues

(1) the trial record containssufficient evidencehat Defendant'€onduct was willful,
egregious, or recklessly indifferent, as requifi@ a punitive damagesvard; (2) the jury’s
punitive damages award of $5000, as compardd the compensatory damages award

$28,000, is excessive and digportionate, even though the@t reduced the award to th
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statutory cap; and (3) the Court impropedgmitted testimony regarding two forme

=

employees of Defendant and excluded ewigenf Defendant’s anti-harassment policy.
Rule 50(a) provides that after a party hasrbtully heard on aissue at trial, the

court may grant a motion for judgment as a mattéaw against that party only if it finds

v

that “a reasonable jury would not have a legallfficient evidentiary basis to find for the
party on that issue.” Rule 59(a) provides it court may “grant a new trial on some of

the issues . . . for any reasonyhich new trial has heretofobeen granted.” Upon review

of the record of trial in thisase, it is clear to the Court that the evidence presented providec

a legally sufficient basis from which a reasorgry could find for Plaintiff on the issug
of punitive damages, and the Court findsh@omful error in iteevidentiary rulings.

To begin with, the Court ages with Plaintiff that the estence presented to the jun

T~

was sufficient for the jury t@award punitive damages. Juinystruction No. 23—which

Defendant does not challenge—sthtiee followingto the jury:

You may award punitive dama?es onlyyibu find that the Defendant’s
conduct that harmed the Plaintiff wasalicious, oppressive or in reckless
disregard of the Plaintiff’s rights. Couact is malicious if it is accompanied
by ill will, or spite, or if it is for thepurpose of injuring the Plaintiff. Conduct
is in reckless disregard tfe Plaintiff’s rights if, under the circumstances, it
reflects complete indifference to the Rl#f's safety or rights, or if the
Defendant acts in the face of a perceixisll that its actions will violate the
Plaintiff's rights under federal law. Aact or omission is oppressive if the
Defendant injures or damages or otheeni®lates the rights of the Plaintiff
with unnecessary harshness or sevestych as by misusing or abusing
authority or power or by taking advage of some weakness or disability or
misfortune of the Plaintiff.

If you find that punitive damages aa@propriate, you must use reason in
setting the amount. Punitive damagesaify, should be in an amount
sufficient to fulfill their purposes but shld not reflect bias, prejudice or

sympathy toward any party. In cadering the amount of any punitive
damages, consider the degree ofebapnsibility of the Defendant’s conduct.

(Doc. 197 at 26.)

The jury heard evidence tHalaintiff's performance evahtions were good and that
the reason for Defendant gave for demgtiher—that she waweak on sales datg
analysis—was pretextual, especially consimgrthat two male counterparts who also

lacked the ability todo advanced sales data analysere not demoted. The evidende
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showed that company and human resourcesggexs in charge aperating Defendant’s
organization decided to demote Plaintiff oe thasis of sex even though those manag

had anti-discrimination training and were awaf the organization’s anti-discriminatiot

policies. E.g, Trial Tr. 918:9-16; 1469:15-24.) Aordingly, the evidence reasonably

permits the conclusion that Defendant acted “in the face of a perceived risk that its a
will violate the Plaintiff's rights under feddréaw’—the standard for the jury to find
reckless indifferenceSee Kolstad v. Am. Dental Ass'827 U.S. 526, 536 (1999)
Hemmings v. Tidyman’s In@285 F.3d 1174, 11989 (9th Cir. 2002).

The jury also received &lence that Defendant wassdiissive of Plaintiff’s

discrimination complaints without further intggtion, including that Plaintiff's manager

stated there was no room for discussiod #re demotion was a done deal and a Vig

President of Human Resources said e ri@reason to oppose the demotidhg( Trial
Exs. 7, 259; Trial Tr. 338:22-339:1.) Pundi damages may be appropriate against
employer that is dismissive to the employee’s discrimination complaints and doe
actually investigat the complaintsArizona v. ASARCO LLG73 F.3d 1050, 1059{Cir.
2014). In view of this and ber evidence, Defendant is rasttitled to judgment as a matte
of law or a new trial on the issue of punitive damages.

Defendantlsocontendghat the jury’s punitive damages award was excessive

disproportionate to the corapsatory damages award. As both parties recognize, N

Circuit case law—which this @t must follow—provides thdahe guideposts the Supreme

Court laid out inBBMW of N. Am., Inc. v. Goré17 U.S. 559, 5761996), for evaluating

the constitutionality of a punitivdamages award amount do apply with riga to awards

for Title VII claims; in othe words, awards under 42 8IC. 8 1981a—for cases of

intentional discrimination in empyment—“comport with due processASARCQ 773
F.3d at 1055-56. As such, the Court decliteedisturb the jury welict as to the punitive
damages amount in this case.

Defendant next argudabat the Court committed @udicial error by admitting

testimony regarding two other employees of Ddént, Pena and Cledagcause they werg
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not sufficiently similarly situated to Plaifftbut Plaintiff was nonetheless able to compajre

Defendant’s conduct toward her to that todv&ena and Clegg. With regard to Per
another female executive of Defendant, it wagebDdant that asked the Court for leave
include her on a chart of individuals who héhg same position as Plaintiff. The Cou
agrees with Plaintiff that, by asking to inceuBena on a chart shown to the jury, Defend
opened the door for Plaintiff to elicit testimy regarding Pena’s seliscrimination claim

against Defendant and her terminatiomder the “‘opening the door’ doctrine, th

introduction of inadmissible evidence by oparty allows an oppant, in the court’s

discretion, to introduce evidenoa the same issue to relamy false impression that might

have resulted from the earlier admissido.S. v. Whitworth856 F.2d 12681285 (9th Cir.

1988). To the extent Defendant believesviés prejudiced by testimony that Pena w
terminated but not why, the proposed testiyr—the facts behind Pena’s termination-
was too far afield from the issues the paniese addressing, including that Pena was 1

only executive of Defendant thatas fired and she is a womaApplying Federal Rule of

Evidence 403, the Court may exclude refdgvavidence if its probative value i$

“substantially outweighed by aiger of . . . confusing thesues, misleading the jury, [or
wasting time.” The Court apppriately limited the evidenceelated to Pena after
Defendant opened the door to testimony alvew. Moreover, any prejudice to Defenda
with regard to Plaintiff’'s punitive dangas claim—at issue here—resulting from tf
testimony regarding Pena was at most minimal.

With regard to Clegg, male executive that was teimated for falsifying expense
reports but whose departure Defendant éeads a retiremenDefendant once again
opened the door by inalling Clegg on charts afidividuals who held the same position 3
Plaintiff. The testimony regarding Clegg waspeopriately limited to his departure, an
Defendant was not unduly prejedd by the testimony @ounsel for Plaintiff's reference
to it, which was minimal.

Finally, Defendant contels the Court erred in not admitting Defendant’s an

harassment policy and limiting tesony regarding Plaintiff's prior internal complaint, ir

-6 -

a,
o
rt

ANt

AS

he

D

e

LS

[®X




© 00 N O O b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N o 00N W NP O © 00N O 0 W N PP O

2008, of sexual harassniagainst a former supervisor. Likeost of the issues the Couli
addresses in this Order, the Court alrelbdgrd argument on thessues before making
its rulings, and Defendant presemothing new in its preselotion. This case concernec
discrimination by way of dentimn, not sexual harassment,3efendant’s anti-harassmen
policy had at best marginal probative vallibe Court did permit Defendant to testify 3

to its responses to harassmeonplaints. But the Court digbt permit Defendant to dive

i

S

into the merits of Plaintiff's 2008 sexuahitassment complaint because it was not related

to the same individual, it veasexual harassment and natadimination by demotion, and
the parties’ positions regardingaiitiff's credibility, or lack tkereof, in bringing her 2008
complaint would have requirectensive testimony wholly unegkd to the facts and issueg
in this case. In balancing the Federal Rule of Evidence 403 factors, the Court pre
excluded testimony regarding Plaintif2€08 sexual rassment complairitSee Duran v.
City of Maywood?221 F.3d 1127, 1130-33 (9&ir. 2000) (noting evidence of marginally
probative value that would require a trialthvn a trial and result in undue delay we
properly excluded under Federal Rule ofd&nce 403). For all these reasons, the Co
will deny Defendant’s Rules 58nd 59 Motion (Doc. 257).

IT IS THEREFORE ORDERED denyingdtiff's Motion Under FRCP 52(b) to
Amend Findings, Conclusionand Judgment (Doc. 254).

IT IS FURTHER ORDERED denying Deafdant's Motion to Alter or Amend
Judgment (Doc. 255).

IT IS FURTHER ORDERED denying Defenttags Motion for Judgment as a Matte
of Law Pursuant to Ru$e50 and 59 (Doc. 257).

Dated this 28TH day of January, 2019. /'\

HongrAble JoAQ. Tuchi
United Staté$ District Jue

2 To the extent Defendant tangentiaﬁygues that the Court erred in allowing

testimony about individuals employed Retail Space Manageent (“RSM”), where
Plaintiff used to work, Defendant demdnages no prejudice from this testimony.
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