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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lori Bell, No. CV-14-01916-PHX-JJT
Plaintiff, ORDER
V.

VF Jeanswear LRt al.,

Defendants.

At issue are Plaintiffs Motion for #orney Fees and Related Non-Taxable

Expenses (Doc. 248); her Supplemental Motion for Attorney Fees (Doc. 274); an

Addendum to Supplemental Fee Application (D2#0). Defendant filed Responses (Dogs.
259, 277, 281) in opposition &ach of the aboveespectively, and Plaintiff filed Replies

(Docs. 266, 279, 282) in support of eachspectively. Both péies filed multiple
memoranda, declarations and other attachmerstispport of their motion practice, whicl
the Court has read and coreied thoroughly. The Courtniils the matter appropriate fo
resolution withoutoral argumentSee LRCiv 7.2(f). It grants inpart and denies in par
Plaintiff's Motion and Supplemerit&otion as set forth below.

l. Relevant Procedural History

In her First Amended CompldjrPlaintiff alleged five cases of action: 1) violation
of the Equal Pay Act EPA”), 29 U.S.C. § 218t seq.,; 2) retaliation under the EPA,; 3
Sex discrimination in viokon of 42 U.S.C. § 2000e (“Title VII claim”); 4) Age
discrimination in violation o29 U.S.C. § 623 (“ADEA claim); and 5) violation of the
Arizona Wage Act, A.R.S. 8§ 23-353AWA claim”). The Court granted Defendan

Dockets.Justia.c

ar LP et al Doc. 294

d he

—

=



https://dockets.justia.com/docket/arizona/azdce/2:2014cv01916/880354/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2014cv01916/880354/294/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

summary judgment on Plaiffts retaliation and ADEA claims(Doc. 108.) After a trial
from March 21 to 31,@17, a jury found that Defendanblated Title VII by discriminating
against Plaintiff, its former employee, on thesis of sex and awami®laintiff a total of
$528,000 in damages at law. (Doc. 204.) T jaund for Defendarin Plaintiff's Equal
Pay Act and Arizona Wage Act claims. (Doc. 204.)

The Court then held a three-day bendl between May 4 and 11, 2017, after whigh

the Court entered an Order setting forth its findingfact and conclusions as to Plaintiff’

[

equitable damages for Defendantiolation of Title VII. (Doc. 243, Damages Order.) Th

D

Court also limited the $52800 jury award ofcompensatory angunitive damages to
$300,000, as providedy 42 U.S.C. § 1982a(b)(3). bum, the Court dermined that
Plaintiff was entitled to $30000 in compensatory and gtive damages and $206,928.06
in equitable damages.

Plaintiff filed the instant motions seekiagotal of $1,963,319.25 in attorneys’ fees
and related non-taxable expenses, comprigeil,860,836.75 (Doc. 250, Application),
$92,019.50 (Doc. 274, Supplemeriyd $10,463.00 (Doc. 280, Addendum).

[I. Lawand Analysis

As Plaintiff prevailed on her Title VII sediscrimination claim, Defendant does not
dispute that she is entitled to an awardeafsonable attorneys’ds. The Court will spare
recitation of the case law applicable to Plafigtiéligibility for the award and move directly
to determining what #hreasonable fees are.

The Court must follow a nitirstep process to deteme a reasonable amount df
attorneys’ fees. The Court begins by applyimg so-called “lodestar formula” to determine
a baseline for reasonable febsough the mecharscdescribed below. The Court then
evaluates that lodestar product for overall oeableness in light of the results obtained,
all pursuant tdHensley v. Eckerhart, 103 S.Ct. 1933, 1939 (1983).

A. L odestar Calculation

1 Plaintiff also seeks taxable costs of $10,320.72.
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“The most useful starting point for detammg the amount of a reasonable fee
the number of hours reasdiia expendd on the litigation multiplied by a reasonabl
hourly rate.”"Hendey, 103 S.Ct. at 193%ee also McCown v. City of Fontana, 565 F.3d
1097, 1102 (9th Cir. ZID). Defendant does not challenge the hourly rates charged fo

of the attorneys involved in the representabbRlaintiff, and the Court finds in any ever

is

e

any
t

that such rates are appropriate. Defendans dballenge the reasonableness of the hgurs

expended in the representation overatl eegarding several specific tasks.

The Court includes in what the Supreme Courtamsley called the “initial fee
calculation” only those hours that were “reaably expended.” 10S8. Ct. at 1139. “In
determining the appropriate number of hourbeancluded in a lodestar calculation, th
district court should exclude hours ‘thare excessive, redundant, or otherwi
unnecessary.”"McCown v. City of Fontana, 565 F.3d 1097, 110®th Cir. 2009)(citing
Hensley); Jankey v. Poop Deck, 537 F.3d 1122, 11329 Cir. 2008)(same).

Determining the number of hours that were reasonable may be done in severa
including via task-based analysisan across-the-board formula. “The court is not requi
to set forth an hour-by-hour alysis of the fee requestSthwartz v. Secretary of Health
& Human Services, 73 F.3d 895, 906 (9th Cir. 1995%)ernal citationsand quotations
omitted). This is particularlyrue when the court is facedth a massive fee applicatidn.
“A request for attorney’s fees shouldt result in a second major litigatiodénsley, 103
S. Ct. at 1941. The Court here address@esesbilling issues by specific task and son|
across the board.

The Court agrees with Defeawdt that the fees Plaintiffeeks for the iterations of
attorney fee petitions and suppog briefing bear particularized scrutiny. While “fees @

fees” are allowable as part afprevailing party’s award, ¢htime expended to craft ang

_ 2 The Court’s characterization of the applioa in this case agnassive” is quite
literally true. The aggregate materials submittgdall parties in supgrt of or opposition
to the fee applications ithis matter, once printed outyeigh 14.2 Ibs. The Court’s

consideration and resaion of the fee aCPpIicatlons henas long-delayed in large part due

to the amount of time required to read and mwrghe voluminous niarials, which were

primarily from Plaintiff.
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support the petition and briefs must itselfreasonable, and herewas not. Plaintiff's
counsel spent over 425 hours—the equivalen¢onfand a half standard work weeks—
the original fee petition, and another appnoaiely twenty hours on its addendum. All g
this time resulted in requestattorney/paraprofessional fees of approximately $183,0
In comparison to the scope of the matter andtwitook Plaintiff's counsel to litigate it in
its entirety, this is grosslgxcessive. The Court will allow enstandard week of attorney
time, at Mr. Katz’'s agreed rate in thease of $510.00 per hour, and 20 hours
paraprofessional time at Mr. Kravitz's agraate of $200.00 per hour for the fee petitic
preparation task. This tote24,400. Accordingi, the Court will reduce the fee award b
$158,600 to trim the portion of thee sought for the fee petition litigation.

The Court also finds unreasonable a bemof hours expended by Plaintif
attempting, unsuccessfully, to re-litigate variassues the Court pviously had decided
throughout the case, at great cost in terms of time ultimatelyl l@hel now part of the
instant application. There are many instanatthis recurring prdice by Plaintiff during
the course of this matter; the Court citedy a representative sampling. As Defendg
noted in its Response to the fee applicatioaq[259 at 3), after careful analysis and in
lengthy Order addressing the parties’ crosstions for summary judgment, the Court hé
ruled against Plaintiff on isss relating to her construcivdischarge claim. Plaintiff
thereafter filed a Motion for Reconsiderationtlodt ruling (Doc. 110), arguing the Cou
had committed manifest error in essentiallgmgvruling that wentgainst Plaintiff, and
seeking clarification on some points oethuling. The Court granted the motion to th
extent Plaintiff sought claiation, but otherwise deniet] painstakingly demonstrating
how each of the purported assignments of “manifest error” were ungrounded in law. B
records submitted with the instaapplication indicate that &htiff spent nearly 31 hours
of attorney time on the preparation diat futile motion alone, and now seek
approximately $15,000 for it.

After trial, Plaintiff filed a Motion Under FRCP 52(b) to Amend Findingg

Conclusions and Judgment (Doc. 254), againrasgeémanifest, substantial and materia
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errors” in the Court’s rulings on the extesftequitable relief it awarded her. The Cou

denied the motion in whole, again notinglagk of merit in the arguments Plaintiff

presented.(Doc. 28.) The Motion and supporting t@aals filed by Plaintiff, including
Reply, comprised nearly 280ages, and Plaintiff's courisand associated staff sper
approximately 97 hours workinan it, resulting in discrete és sought of approximately
$34,000¢ The motion was unnecessary and futilealo required opming counsel to
spend time and their client’s treasure respogdand then requirethe Court to spend
substantial and valuable time reviewirige voluminous materials, evaluating th
arguments and drafting an inved Order disposing of the ran. This is the definition
of protracted litigationand while it is a good @nple of actions Platiff took to draw out
this matter without contributinigp her success, it is far fronolated. As the Court indicated
in a prior Order, and by way @hother example, by the cdmsion of this litigation the

parties had briefed the sarmgguments related to a single damages issue no less tha

times. (Doc. 284 at 3.)Additionally, Plaintiff's counsetook the opportunity to contest

practically every issue, no matter how inconsetjaébefore and during the trial, at on

point even objecting to and arguing againstdwn proposed final jury instruction. (Tr

3/29/17 at 1601:10-18.)
The Court “may consider vether Plaintiff protractedhe litigation in deciding
whether to reduce feeslankey, 537 F.3d at 1132. The Coulrds so considered here, arn

concludes that, in the examples set forth alamekin several other instances, Plaintiff quite

3 “In her present Motion, Plaintiff has ggented nothing new, and it should th
corznc)e as no surprise to Plafhthat the Court’s findings remain the same now.” (Doc. 2
at 2.

~ % The Court is unable to calculate a psecfigure for fees sought to prepare tt
motion, because a handful of ver?/ Iargdzlln% entries comprisg block billing that
encompasses this and other tasksalculating the fee totataociated with the Rule 52(b
motion, then, the Court figured conservativeld aflocated only one fourth of the amoun
in the block entries tthe task at issue.

__>The Court recognizes the$d visitations of the sanissue are the result of botf
Plaintiff's and Defendat’s briefing combined. However,ig Plaintiff, and not Defendant,
who is seeking attorneys’ fees, and it is themrefgermane to consider Plaintiff’'s share
the contribution toward ptracting this litigation.
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substantially protracted the litigation. Although the Court has calculated with fair prec
the costs of the protraction in a few discrgtstances above, itilvnot do so for each
instance in the entire case. Rather, the Geilirpply a general percentage reduction f
unreasonable hours expendgee Schwartz, 73 F.3d at 906 (“When faced with a massi
fee application the district court has authotih make across-the-board percentage ¢
either in the number of hours claimed or infihal lodestar figure as a practical means
trimming the fat from a fee applicatiofh.”"The Court will reduce the hours for th
remainder of the application beyond tfees-on-fees aspect, which it already h
addressed, by 40 percent, or $712,1Q7l&aving an amount of $1,068,191%Adding

iSior

uts

of

D

aS

back in the $24,400 the Court has allowedpieparing the fee application, addenda and

supporting materials, the initiéée calculation according todHodestar figure, adjusteq

for exclusion of excessiveours, is $1,092.591.55.

B. Overall Reasonableness of the Lodestar Product in Light of the
Results Obtained

As directed by the Supreme CourtHensley, the step taken above—formulation g
the Lodestar figure that reflects the prodoich reasonable hourly rate and non-excess
hours—focuses on efficiency and billing judgmel03 S. Ct. at 1940 (“In the privats
sector, ‘billing judgment’ is an important cponent in fee settingt is no less important
here. Hours that are not propebjled to one’s cliat also are not proplg billed to one’s
adversary pursuant to statutory authority.”)(internal citations omitted). The se
component of the fee determiiman process—evaluating the Lodestar figure in light of t
results obtained—addresses concerns of equidylimited notions of proportionality. It ig
intended to keep a defenddrdm becoming the guarantor afprevailing plaintiff's fees

for whatever unlimited tasks that plaintiff’'s counsel decides to undertake, no matte

¢ Plaintiff's total request for fees andmtaxable expenses $1,963,319.25. The
Court has discretely addressed that compooietiite application associated with fees-o
fees, originally totallngi $18600. Thus the across-thedrd percentage cut to hour
reasonably expendewill apply only to tke residual $1,780,319.25 of the request 1
grle(\)/g)éjsll 1a5d5 ressed. Forpercent of that amount is $2127.70; sixty percent is
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unrelated to the prevailing claim or how digportionate the effort and resulting expen
are to the result obtainetd. (“The product of reasonable hours times a reasonable
does not end the inquiry. There remain other iclemations that may lead the district cou
to adjust the fee upward @ownward, including the impoma factor of the ‘results
obtained.™).

“That the plaintiff was a ‘prevailing party]may say little about the whether th
expenditure of counsel’snie was reasonable in retati to the success achievetd: at
1941. Thus the district courtteuld focus on the a@rall relief obtained by the plaintiff in
relation to the hours reasongladxpended othe litigation.” Id. at 1940;Chaudry v. Los
Angeles, 751 F.3d 1096, 1110 (9@ir. 2014)(The district court may consider “the degr
of success achieved by the prevailing party.”).

The Ninth Circuit has set forth the standardpply in evaluating degree of succe
and results obtained. “Where a plaintiff prdis@n some claims angot on others in an
employment discrimination case, the court naugjages in a two-part analysis in awardif
attorneys’ fees . . . . First, the court askethier the claims upon which the plaintiff faile
to prevail were related to the plaintiff's sssful claims. If unrelad, the final fee award
may not include time expendeaxh the unsuccessful claimsOdima v. Westin Tucson
Hotel, 53 F.3d 1484, 149®th Cir. 1995). Secondhe court “evaluates the significance ¢
the overall relief obtained by the plaintiff ialation to the hours reasonably expended
the litigation. If the plaintiff obtained erllent results, full compensation may Q
appropriate, but if only partial or limited szess was obtained, full compensation may
excessive. Such decisions arnghim the court’s discretion.l'd.

1. Relatedness of Unsuccessful Claimsto Successful Claims

“A plaintiff who has won substantial relieshould not have pr] attorney’s fee
reduced simply because the district ¢alid not adopt each contention raisegthwartz,
73 F.3d at 906 (citingdensley, 103 S. Ct. at 1943). Reer, as set forth i@dima, supra,

the Court must determine whether the claimmswhich Plaintiff failed to prevail were
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related or unrelated to tlekaims on which she succeed@&écCown v. City of Fontana,
565 F.3d 1097, 1103 (9th Cir. 2009).

Plaintiff brought five claims against Defgant. The Court terminated her retaliatid
and ADEA claims on summary judgment, ané fary returned a wvdict in favor of
Defendant on Plaintiff's Equal Pay Act aAdizona Wage Act claims. The Court mus
determine whether Plaintiffgnsuccessful ADEA, retaliatiokqual Pay Act and Arizond
Wage Act claims, or any oféim, are related to her succegfitle VII sex discrimination
claim.

Related claims involve a common core of facts or will be based on related the
Odima, 53 F.3d at 1499. “At botto, ‘the focus is on whether the unsuccessful claims ar
out of the same course of conducDang v. Cross, 422 F.3d 800, 813 (9th Cir
2005)(internal quotations and citations omitted). Defendant urges in its Resj
Memorandum that few or nonef Plaintiffs unsuccessfutlaims are related to the
successful Title VII discrimination claim becaubkey did not arise from a core of facts ¢
legal theories common to the disgination claim. (Doc. 259 at 1& seqg.) The Court
disagrees.

“There is no certain methad determining when claimae unrelated or unrelated.
Hendley, 103 S. Ct. at 1941 n.1&hwartz, 73 F.3d at 902-03. But the applicable law
the Ninth Circuit provides for a broader irgestation of “relatedness” of claims tha
Defendant here argues. “Everaibpecific claim fails, the time spent on that claim may
compensable, in full or in p&if it contributes to the success of other clain@Gabralesv.
County of Los Angeles, 935 F.2d 1050, 1052 (9th Cir. 1998hwartz, 73 F.3d at 903
(quotingCabrales). The Ninth Circuit addressed a factually similar issu@dima, where
the plaintiff had been successful on his Tilé claim but unsuccessful on his retaliatior
constructive discharge, wrongful termimati and intentional infliction of emotiona
distress claims. 53 F.3d at 1488. The coudmma held that where all of the plaintiff's

unsuccessful claims, including his state ¢ttatms, arose from hemployment relationship
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with Westin, that fact was suffient to conclude as a matterlafv that all of his claims
arose from a common corel at 1499.

Similarly in this case, all of Plaif’'s unsuccessful claims arose from he
employment relationship with Defendant, andaad, were predicated on the same
related employment decisions Deflant made that aggrieved . In light of the facts

of this case and the above case law, whichresstihat a full analysis of the relationshi

between the fee awarded and the results médawill occur in the next step of the

evaluation process, the Court finds that eafcRlaintiff’'s unsuccessful claims are relate
to her successful discrimination claim pursuantCdima. The Court will order no

reduction to the Lodestar figure bdsen the unsuccessful related claims.

2. Significance of Overall Relief Compared to Hours
Reasonably Expended

The final step of the fee awyais requires the Court tosmer the following question:
Did Plaintiff achieve a level of successathmakes the hours reasonably expendes
satisfactory basis for making a fee awasd@McCown, 565 F.3d at 1103. The Court hg

discretion to make a downward adjustment to the components or the product of the Ig

calculation for the “results obtaid&in the litigation, “which is a particularly crucial factof

where a plaintiff is deemed grailing even thouglshe succeeded on only some of h

claims for relief.”"Schwartz, 73 F.3d at 901 (citinglendey). Defendant has requested su¢

an adjustment on the basis of the limited natditbe relief obtained by the Plaintiff; thus

the Court has considered the relationshipvben the amount of the fee awarded and |
results obtained as required Hgnsley, 103 S. Ct. at 1941.

“Where a plaintiff has obtained excellensuéis, his attorney stld recover a fully
compensatory fee. Normallyishwould encompass all hoursasonably expeled on the
litigation and indeed in some cases of @tmmal success an enhanced award may
justified.” Id. at 1940. “If, on the othdrand, a plaintiff has achied only partial or limited
success, the product of housasonably expwled on the litigation as a whole times

reasonable hourly rate may be an excesaweunt. This will be true even where th
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plaintiff's claims were interrelated, nonfalous, and raised in good faith. Congress I
not authorized an award of fe@henever it was reasonable for a plaintiff to bring a laws
or whenever conscientious coehgfied the case with devon and skill. Again, the most
critical factor is the degree of success obtainktl.at 1941 see also Dang v. Cross, 422

F.3d 800, 813 (9th Cir. 2005). Therefore “fafluced fee award is ajgpriate if the relief,

however significant, is limited in comparistm the scope of thitigation as a whole.”
Hendey, 103 S.Ct. at 193WcGinnis v. Kentucky Fried Chicken, 51 F.3d 805, 808 (9th
Cir. 1994)(While a “pro rata distribution ofdse makes no sense” where degree of sucg
was limited, “the district court must reckl the attorneys’ feaward so that it is

commensurate with the extenttbe plaintiff's success.”).

Plaintiff has addressed this prong of thalgsis in her briefing, citing features of

the jury’s verdict and the Court’s equitable agvr support her argument that she achie\
excellent results and is thus at least emtitie the reasonable Lodestar product withg
further reduction. She notesatithe jury’s verdict on her saliscrimination claim, by its
nature, is a marked success because it vireiaabt only her own terest but society’s
interest in having employersmply with federal law and polic Plaintiff also argues that
in addition to the jurig ultimate award of $300,000 in m@ges at law, the Court awarde
her $206,928.06 in equitable relief, ofodal award of over Haa million dollars.

The Court agrees that Ri&ff's success at #hjury trial phase of the matter wa
substantial—in fact, on herstirimination claim Plaintiff ould have done no better, 4
Title VII imposes a cap on the sum of canpgatory and punitivdamages of $300,000
per plaintiff for a corporation of Defendansze. 42 U.S.C. § 1981a(b)(3). But that is on
part of what the Court must conserdunder this prong of analysis.

In judging a plaintiff's level of suces and the reasonableness of hours sp
achieving that success, a district court shégide primary consideation to the amount of
damages awarded as compared to the amount sol@htar v. Hobby, 113 S.Ct. 566
(1992);see also McCown, 565 F.3d at 1104. Ahthe great majority of the economic relig

Plaintiff sought in this mattevas in equitable damages asdreérectly to the Court. While
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Plaintiff's possible damages at law wdimited to $300,000—wlth the parties knew
coming into the litigation—her possible equitable damages were not so limited,
Plaintiff accordingly sought, attempted tmpe, and argued for ov&i..4 million in back

pay, front pay and related rdliéfter another three-day bemé¢rial and several rounds o

briefing on equitable damagebe Court awarded Plaintiff justver $200,000 in back pay

and no front pay. On the pramhinating issue of equitablelied, then, and by the metric as

set forth inFarrar andMcCown, Plaintiff was far less successful.

Defendant observes in its brief that Pldfrdbtained only abouburteen percent of
the equitable relief she sought. But Defendhiogs not, and could nargue for a directly
proportional reduction in requested fees. “Aerof proportionality is inappropriate []

because it fails to recognize the nature ofypaf not most, civilrights cases, in which

damages may be limited by law, regardlesghefimportance of the civil rights at issue.

City of Riversidev. Rivera, 106 S. Ct. 2686, 2697 (1986Rather, Defendant’s observatio
IS germane and persuasive in the general sasserelates to the core question of effor
exerted—and billed for—in light of resultdbtained marked against results sought.

“There is no precise formula for makinigese determinations. The district cou
may attempt to identify specific hours that should be ebibeid, or it may simply reduce
the award to account for the lirad success. The court neceggéas discretion in making
this equitable judgmentHensley, 103 S. Ct. at 1941. The mdh Circuit has held that 3
district court does not abuse discretion when it resorts somathematical formula, eve
a crude one, to reduce the fee alvir account for linted successSchwartz, 73 F.3d at
905; see also Harrisv. Marhoefer, 24 F.3d 16, 18 (9th Cir. 1994).

The Court will apply such a formula inetlpresent case and reduce the fee awar

account for limited success, as manifested in the resultandswasucompared to the relig

" Indeed such was the cdsere, where the jury’s largepmpensatory and punitive
damages awards of $28,000da$500,000, respectively weremitted down to $300,000
in aggregate by operation of Title VII.
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sought in all claims. Théormula will account for Plaitiff's success in receiving a
favorable verdict on her discriminationasch, her complete sgess in receiving the

maximum amount of damages at law allowatntethat single successful claim, and h

D
=

much less successful litigation thfe equitable remedies, gh represented the far large

=

amount of relief availale and sought, as well as graficant amount of the preparatiof

—

hours expended by Plaintiff's coweishroughout the litigation.

Upon careful and lengthy consideaatiof the factor first announcedhtensley and
Farrar and as implemented ithe Ninth Circuit inDang and McGinnis, the Court will
reduce the lodestar amount by a factor ofyfdiste percent, or $491,666.20. The Court
finds reasonable attorneys’ fem®sd non-taxable expenses irstmatter to be $600,925.35|.
Although this figure is sligthy greater than theombined damages award at law and|at
equity in this matter, thedtirt finds it appropriate in light of the clear holding=o¥erside,
106 S. Ct. at 2697.

The Court sees no basis to reduce asasonable or unjustified the $10,320.72 |in
taxable costs sought by Plaintiff in this matter.

For the reasons set forth above,

IT IS ORDERED granting in part and denying ipart Plaintiff's Motion for
Attorney Fees and Related Non-Taxabbep&nses (Doc. 248) and her Supplemental
Motion for Attorney Fees (Doc. 274).

IT ISFURTHER ORDERED awarding Plaintiff $600,9285 in attorneys’ fees
and non-taxable expenses in this nraged $10,320.72 in taxable costs.

Dated this 28th daof March, 2019. N

Q. Tuchi
District Jge
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