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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Yolanda Ericson, et al., No. CV-14-01942-PHX-JAT
Plaintiffs, ORDER
V.

City of Phoenix, et al.,
Defendats.

Before the Court are Defendants City Bhoenix and DanieGarcia’'s (“City

Defendants™) JointDaubert Motion to Exclude Plaintis’ Expert Witness Nurse
Practitioner Ruth Downing Motion to Exclude”), (Doc. 94), Defendant Office
Camarillo’s Motion for Summaryudgment, (Doc. 98), andt€ Defendants’ Motion for
Summary Judgment, (Doc. 101). Theu@aow rules on the motions.

l. FACTUAL BACKGROUND*

! The Local Rules of Civil Procedure ftite District of Arizona (“Local Rules”)
require a party opposing a summary judgmentionao file a controverting statement o
facts either agreeing with or disputing eawfhthe moving party’sstatements of fact.
LRCiv. 56.1(b). If a non-movant disputes atstment of fact, the non-movant must poi
to admissible evidence showitigat a genuine dispute existd. If a non-movant does
not properly address a statement of fact, therOmay consider that fact undisputed fq
purposes of the motion. Fed. R. Civ. _%(e)%). Here, Plairfts failed to file a
controvertln? statement of facts for @thof Defendants’ Motions for Summary
Judgment. Instead, Plaintifieesponded to Defendants’ faat assertions with long-
winded (at times, over four pages in length éoe res?onse) narrations of facts rath
tq%ng%ea{_lﬁ stating a dispute witbefendants’ factual assertiorSge, e.g.Doc. 119
a :
factual dispute and will cite to Plaintiffs’ Rgonse Re: Defendan@ty of Phoenix and
Daniel Garcia’'s Statement of Facts scIPSupport of Their Motion for Summary
Judgment, (“PRCP”) (Doc. 117), and Pl#is” Response to Officer Camarillo’s

e Court has atteteg to interpret when Pléiffs have raised a genuine
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On the morning of July 28, 2013, ardividual called PhoeriPolice Department
(“PPD”) Dispatch to report a shirtless mamdaying an A/C unit located on the roof ¢

his apartment, causing waterlaak through his d¢ing. (PROC at 1 6; PRCP at 11 1, %;

City Ex. 2, 911 Call Audio Recording at 08:0:41, 2:10-2:15)Consistent with the
911-call, PPD dispatched officers, inclngi Officer Abraham Camarillo, to thg
apartment complex regarding a shirtless matherrooftop attemptoto “mess with” an
A/C unit. (City Ex. 3, Dispatch Audio étording at 00:02-27; PROC at 1 7). Upc
arrival, PPD officers noticed that MigGeRuiz (“Decedent”) was on the apartmel
complex’s roof. (PRCP at 1 9, 12). Officeamarillo was then informed, either by th
apartment property manager or another offitteat the property manager wanted to prg
charges against Decedent for criminal pigess and criminal damage. (Doc. 99-4 at 15
60; PRCP at 11 6, 8).

After the property manager directed ©ff Camarillo to Decedent’'s apartmet
unit, Camarillo noticed that the door was ppthe sound of running water was comir
from inside, there was an odof something actively or rendy burnt, and water was
flowing out of the openedioor onto the pavement below. (PROC at | 10). Af
knocking on the open door and receivimgp answer, Officer Camarillo entere
Decedent’'s empty apartmenkd.(at I 11). He noticed that the bathtub was running,
toilet seat had been torn offnd the pipe connected to ttudlet was exposed with wate
shooting up from it.I¢l. at  12). He also observed g from small fires on the floof
and in the kitchen. (PRCP at  21).

Outside, PPD officers werenable to communicate stessfully with Decedent

while he was on the roof dnattempted to reach him ugiran aerial ladder bucket

(Id. at 11 10, 26). Because the apartment’s vead “structurally not sound,” the officers

made a decision to “minimize” their time orethoof. (Docs. 99-4 at 238:21-26; PRO

Statement of Facts in Support of Thedic] Motion for Summary Judgment, (“PROC”
(Doc. 119), in recounting the fa@tl background of this case.

> The Court notes that the parties haeéerred to MiguelRuiz as “Michael”
throughout their coespondence and briefing with the Court.
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at 1 17). Three officers ascended to thartpent roof but remiaed in the bucket,
attempting to convince Deceddn also get into the biet. (PRCP at |1 29, 30).

On the roof, officers had a “circular” eeersation with Decedent, who stated |
could not see them and was afraid to coofiethe roof because “they” (apparentl
individuals other than the offéers) were trying to kill himi.(Id. at § 33). After a few
minutes, Decedent walked over to the bucket and officeeblbged both of his wrists.”
(Id. at 1 37; PROC at { 18). In this positiofficers explained to Deedent that he would
be handcuffed for everyone’s safétfPROC at | 22). Decedethitereafter backed away
and an officer attempted tase Decedent, but it is uear whether both Taser probsg
struck Decedent; nevertheless, the partigeee that the Tasdrad no incapacitating
effect on Decedent. (PRCP at { 42; PRO@TaR4, 25). Decedethien sat down on the
apex of the roof for approxiately 4.5 minutes while flicers again attempted tq
encourage Decedent tduen to the bucke(PRCP at 1 43, 44).

On the ground floor, Officer Camaonllwatched as Decede began to scoot
towards a second-floor landing outside trent door of an apartment unitd( at § 47).
After noticing that the uni§ front door was open behinthe screen door, Officer

Camatrillo positioned himself near the stailivie case Decedent jnped onto the landing

® While Plaintiffs object to the officersiharacterization that the “they” Decedel
referred to was not the officers, Plaintiii® not ﬁrowd_e any controverting evidenc
Instead, Plaintiffs speculateahbecause one of the officar®uld later attempt to tase
Decedentfollowing their conversation on the roof, Decedent must have meant tha
officers were trying to kill him. This geulation does not creata genuine factual
dispute.See Nelson v. Pima Cmty. Co83 F.3d 1075, 10882 (9th Cir. 1996§“[M]ere

allegation and speculation do not creatdactual dispute for purposes of summaly

judgment.”).

* Citing to a video filmed by PPD Offic@hrist?#)her Luebkin, Plaintiffs dispute

whether officers actually explained the ndedhandcuffs to Deceasht because they “do
not believe” the officers could have dom® “in such a short period” of time
PROC at 1 22; PRCP at {1 14; Plaintifihibit C “Luebkin Video”). Defendant

amarillo argues, however, that this video is inadmissible for lack of an affidavi
Officer Luebkin. (Doc. 133 at 15-16). The Coneed not rule on thedmissibility of this
video because, even if admidsibit would not raise a geme dispute of fact. In the
video, Decedent stands dhe ledge of the bucket for ady 40 seconds. (Plaintiffs
Exhibit C, 00:12-00:50). The @a finds that 40 seconds is ample time for officers
inform Decedent of the neddr handcuffs. Thus, Plaintiffs’ conjecture does not pres
controverting evidence for this fact.
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to access the unit(ld. at 7 48, 50). After Decedent juatpnearly 10 feet to the second
floor landing, Officer Camdlo grabbed him and secutea carotid hold around his
neck® (PRCP at 1151, 54, 65; PROC at 11 2B, 39). Within a few seconds, othg
officers attempted to restrain Deceddmy his arms and legs. (PRCP at | 5
PROC at § 37). Another officer alsoséal Decedent multiplégimes, but, although
Decedent continued to struggle, the partlespute the actual effects of the Taser ¢
Decedent.$eePRCP at 1 54, 71; PROC at 11 37, 43, 44).

After over three minutes from when Q@f#ir Camarillo first engaged Deceden
officers were able to handiéuhim. (PRCP at § 86; PROGt | 73). After over five
minutes into the struggle, officers carried Decedent dowtaiavay to EMS personnel
who determined that Decedent was pulselgPROC at 1 75, 77). Although EM

resuscitated Decedent, he was taken off life stidve days later due to an anoxic brain

injury. (Id. at Y 78, 79).
. CITY DEFENDANTS’ MOTION TO EXCLUDE
Federal Rules of Evidence 702, 704daf05 concern the testimony of expe

witnesses. In their Motion t&xclude, City Dé&ndants challengéhe admissibility of

nurse practitioner Ruth Downing’s expert testimony regarding strangulation. (Doc.

at 1;see alsdoc. 94-1, “Report Regarding p&rt Witness on Strangulation”).
A. Timeliness of City Defadants’ Motion to Exclude
Plaintiffs contend that City Defendantdotion to Exclude is actually a discovery

dispute and, thus, should lgesmissed as untimely. (Dodl11l at 2-3). Plaintiffs are

°> While Plaintiffs insist “there [washo evidence that the front door to th
apartment was ajar,” they cite no admissible evidence iedting this fact and, thus
this statement does not controverffi€er Camarillo’s deposition testimony.Sé¢e
PRCP at 1 48).

® The parties dispute when Officer Caiflaractually appliedthe carotid hold to
Decedent’s neck and winer he released the hold internmtdg. Plaintiffs argue that the
hold was applied almost immediatelge€PRCP at § 54; PROC at { 37), and Plaintiff
medical expert opined that the video evideand level of injury to Decedent suggests
the hold lasted “[four] minutes and appeaoedtinuous prior to loss of consciousnesy
§Doc. 94-1 at 8). Because thalgos in the record do not ctBacontrovert this disputed
act, the Court must resolvedhispute in Plaintiffs’ favor.
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correct that the Rule 16 Sahding Order states that “the Court will not entertaln

discovery disputes after the close of digery barring extraordinary circumstances,

(Doc. 14 at 2 n.2). However, the presentpdie, though obviouslyelated to matters

produced in discovery, is not a “discovedispute” of the sort contemplated by the

Court’'s Scheduling Order. RatherPaubertchallenge, like that involved here, is in th
nature of a motiom limine directed to the use and admissibility of expert testimony.
a result, the Court will not deny City Bxdants’ Motion to Eglude as untimely.

B. Requirements for Expert Testimony

Federal Rule of Evidence 702 (“Rule 702") provides:

A witness who is qualified as axpert by knowledge, skill,
experience, training, or education may testify in the form of
an opinion or otherwise if:

(a) the expert’'s scientific, technical, or other specialized
knowledge will help the trierof fact to understand the
evidence or to determema fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably dpa the principles and methods
to the facts of the case.

In Daubert v. Merrell Dow Pharms., Inc509 U.S. 579, 589 (1993)aubert I), the

Supreme Court held that Rule 702 imposepecial gatekeeping ofation upon a trial
judge to make a preliminary assessmenttlod admissibility of expert scientific
testimony. Specifically, the Court held that un&ule 702, “the trial judge must ensur
that any and all scientific testimony oridence admitted is not only relevant, bl
reliable.”l1d. at 589. Whether the expastappropriately qualified, whether her testimor
is relevant, and whether hertiesony is reliable are all distot inquiries under Rule 702
See idat 591;see also Mukhtar v. Cal. State Uni299 F.3d 1053,d66 (9th Cir. 2002)
(indicating that reliability of an expert’'sggmony is a distinct iquiry from whether an

expert is qualified).
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1. Ms. Downing’s Qualifications as an Expert

City Defendants first argue that Ms. Woing, a nurse practaner, is not qualified

to offer an opinion about the role of stratajion in Decedent’s death because she la¢

particular training. $eeDocs. 94 at 4-5; 112 at 4).
Rule 702 “contemplates a broad conceptidrexpert qualifications . . . [and] i

broadly phrased and intended to embraceentban a narrow defition of qualified

expert.” Thomas v. Newton Int'l Enters42 F.3d 1266, 1269 (9th Cir. 1994). “As the

terms of the rule state, an expert maygbaelified either by ‘knowedge, skill, experience,
training or education.”ld. (quoting Fed. R. Evid. 702). Tsatisfy this requirement, only
a “minimal foundationof knowledge, skill, and xperience” is requiredHangarter v.
Provident Life & Accident Ins. Co373 F.3d 998, 1016 (9th ICi2004). As a result, a
deficiency in one qualificadtn parameter, such as training,not necessarily dispositive
as to whether the expert is qualified oWer&or example, courts have held tha
specialized experience is sometimes of equ@greater importance than medical trainir
in qualifying an expert to opinabout some meditaausation issuesSsee Watkins v.
Schriver 52 F.3d 769, 771 (8th Cir. 1995) (debéming no abuse of a trial court’y
discretion to exclude a neurologist’s testimoagarding head injuries because the doc
lacked experience in accident redoastion and forensic medicine$ee also Heck v.
City of Lake HavasuNo. CV 04-1810-PCT-NVW,2006 WL 2460917, at *7-8
(D. Ariz. Aug. 24, 2006) (finaig that a professor who ded training in forensic

ks

g

for

pathology and was not a medi doctor was nevertheless qualified to testify on the

medical effects of carbon monoxide becaniskis “knowledge, skill, and experience”).

Ms. Downing meets the above qualiica standard with respect to he

knowledge and experience related to the ramids and effects of strangulation. M$

Downing is a nurse practition@nd has been a forensic sersince 1999. (Doc. 94-1

at 4). She is a member of hahe Advisory Teanfor the Strangulation Training Institute
and the Strangulation Task Force for the imi#ional Association of Forensic Nurse

(Id.). Additionally, Ms. Downing in an activenember of the Ohio Chapter of th
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International Association of Fensic Nurses and served @® Chapter'spresident in
2008. (d.). In 2006, Ms. Downing authored amticle entitled “Maual and Ligature
Strangulation” for theOn the Edgepublication. (d. at 14). She has also taught clasg
and previously testified in criminalases on the topic of strangulatiord. (at 14-15).
Overall, Ms. Downing has nearly 4@ars’ experience as a nurdé. gt 11-12). In short,
Ms. Downing’'s knowledge and experience tethto strangulation and its effects a
extensive.

City Defendants nevertheless argue thatCourt should ngiermit Ms. Downing
to testify about the potential effects of @#r Camarillo’s carotichold on Decedent’s
death, given that Ms. Downing is not &mergency room doctor, forensic medic
examiner, forensic pathologist, toxicologibtpmechanical or human factors expert,
police officer. (Doc. 94 at 4-5). City Defdants also compare the expertise of th
expert, a board-certified emergency departmamygsician, to that of Ms. Downing
noting that Ms. Downing “has not conded any independent research regardi
asphyxiation or Excited Delirium (while Bendants’ expert, Dr. Vilke, has).1d. at 4).
However, while these differing areas of exjser are perhaps germane to the weight &

allowed scope of Ms. Downing’s t@sony, they do not bar admissibilit$4ee Bergen v.

F/V St. Patrick 816 F.2d 1345, 1352 n.5 (9thrCil987) (“The weakness in the

underpinnings of [expert] opions may be developed upoross-examination and suc
weakness goes to the weight and credibititythe testimony.” (alteration in original
(quoting Polk v. Ford Motor Cq. 529 F.2d 259, 271 (8th Cir. 1976)9ee also
Kannankeril v. Terminix Int]1128 F.3d 802, 809 (3d Cit997) (“If the expert meets
liberal minimum qualifications, then the lewa the expert’'s expertise goes to credibilit
and weight, not admissibility.”)Ms. Downing has the expegqualifications to provide
testimony regarding her area@{pertise—strangulation.
2. Relevance of Ms. Downing’s Testimony
Once qualified, an expert may testify witther area of expertise so long as tt

expert’s testimony “is bothelevant and reliable.Cooper v. Brown510 F.3d 870, 942

es
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(9th Cir. 2007);see also Daubert, 1509 U.S. at 58%xpert testimony is relevant if it
assists the trier of fact in understandingdemce or in determining a fact in iSsug
Daubert | 509 U.S. at 591. Thuthe party proffering such evidence must demonstrat
valid scientific connection, or “fit,” betaen the evidence and an issue in the ddsé
court therefore examines whether the proffeegpert testimony is “sufficiently tied tg
the facts of the case that it will aid the jury in resolving a factual dispate(tjuoting
United States v. Downin@53 F.2d 1224, 1242 (3d Cit985)). Expert knowledge alsc
assists the trier of fact when it provides Whedge beyond the trier of fact's commo
knowledgeld.; United States v. Finleyd01 F.3d 1000, 1008 (9th Cir. 2002).

City Defendants argue dh the Court should excludds. Downing’s testimony
because it is unhelpful to a jury for two reasons. First, City Defendants argue tha
Downing’s “expert opinions arunhelpful as they are nekpressed to any quantifiabl
level of medical probability.” (Doc. 94 4dtl). Second, and relally, City Defendants
argue that Ms. Downing should haperformed a differential diagnosi€ity Defendants

assert that because Ms. Daagn cannot rule out (or rulm) methamphetamine abuse,

U

e a

~—~
<
—_—

D

a

cardiac event, or excited delirium as potentemlises of Decedent’'s death, her testimany

is irrelevant. [d. at 12—13).

Ms. Downing’s opinion states that estifind[s] the photographs and evideng

provided . . . consistent witrangulation, based on the faof the case provided, and on

[her] experience, education and trainingDoc. 94-1 at 8). Ms. Downing neve
conclusively links Decedent’s injuries to stgalation but, rather, es phrases like “[t]he
thyroid cartilage fracture withsaociated hemorrhage . . st likelythe result of the
choke hold” and “[tjhe sulmamjunctival hemorrhage imost likelythe result of the choke

hold.” (Id. at 8-9 (emphasis added)). While the Goacognizes that Ms. Downing doe

" A differential diagnosis is a two-stepogess. Under the first step, an expg
compiles “a comprehensive list bypotheses that might explaime set of salient clinical
findings under consideration.Clausen v. M/V New Carissé@839 F.3d 1049, 1057
(9th Cir. 2003). Under #hsecond step, the expert engaige& process of elimination,
eliminating hypotheses on the basis of a cantig examination of #hevidence so as tc
{gacth1%508onclu3|on as to the most likely eaaos the findings in that particular case

.a :
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not postulate to a medical certainty, suctasaty is not a requirement for admissibility/.

See, e.g.United States v. Rahm@93 F.2d 1405, 1412 (9thrCi1993) (“Certainty is an

unreasonable expectation in the realmeapert opinion. [An expert's] use of the

conditional ‘could’ in expressg her conclusion is neither umas nor disqualifying as to

m

her testimony. . . . Experts ordinarily deal probabilities, in ‘oulds’ and ‘mights.

(citations omitted));Stanley v. Novartis Pharms. Corpgll F. Supp. 3d 987, 1001
(C.D. Cal. 2014) (“[T]o the @ent Defendant argues that [Bung did not adequately rule

out additional factors, this is a credibility determination that goes to the weight . . . (
opinions. Defendant can cross-examine Dr. Swggrding additiondlctors that he did
not rule out during trial.”) To demand such certayntcould render her testimony
inadmissible as she does not purport to have expertise in methamphetamine al
other potential causes of Delemt’'s death, whit is what City Déndants ultimately
seek to accomplish.

Thus, City Defendants argue thatchese Ms. Downing cannot rule out othg
causes of Decedent’s death through a difigal diagnosis, her testimony should
excluded. While “a reliable differéial diagnosis passes muster undeaubert”
Clausen 339 F.3d at 1058, City Defendanitedo no case law indicating thBaubert
requires a reliable differential diagnosis. Whal@ifferential diagnosis may muster mo

credibility, general causation testimony regagdanpotential cause of death may still k

helpful to a jury in certaitases—and, therefore, be adsibble. As relevant here, Ms|

Downing will opine that certaiforms of strangulation are capa of causing the injuries
suffered by Decedent. The Cofirtds Ms. Downing’s testimonto be helpful and, thus,
relevant.
3. Reliability of Ms. Downing’s Testimony
Generally, to satisfy Rule 702’s reliity requirement, “the party presenting th
expert must show that the expertisdings are based on sound methodolo§atbert v.
Merrell Dow Pharms., In¢.43 F.3d 1311, 1316 (9th Cir. 1995D¢gubert I'). Factors

for a trial court to considein determining reliability inlude: (1) whether the theory
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technique, or method used liye expert to form her opiom can or has been tested;

(2) the known or potential ratef error in the expert'sheory, technique, or method;
(3) whether the theory, technique, or hwaet has been subjectéd peer review and

publication; (4) whether there are starm$a controlling the theory, technique, G

=

method’s operation; and (5) the general ptaece of the theoryechnique or method
within the relevant communityCooper 510 F.3d at 942-43)nited States v. Prime
431 F.3d 1147, 115@th Cir. 2005)In engaging in this analysis, the trial court should pe
mindful that:

The inquiry envisioned bx Rule 20s . . . a flexible one. Its
overarching subject is the soidic validity and thus the
evidentiary relevance and reliaty — of the principles that
underlie a proposed submission. The focus, of course, must
be solely on principles and methodology, not on the
conclusions that they generate.

Daubert | 509 U.Sat 594-95 (footnotes omitted).

It is also well-settled that the fivBaubert factors—testing, peer review, error
rates, standards, and acceptability in thievant scientific community—are merely
illustrative, not exhaustive, and maye inapplicable in a given casBaubert |,
43 F.3d at 1317. For instand@e Ninth Circuit Court of Appeals (“Ninth Circuit”) has

advised that a trial court may also questwimether the expert is proposing to testity

[®X

about matters “growing naturallgnd directly out of the search they have conducte
independent of the litigation, evhether they havdeveloped their opions expressly for
the purposes of testifying” as anothagrsficant inquiry weighing on reliabilityd. “That
the testimony proffered by an et is based directly ondagimate, preexisting research
unrelated to the litigation prades the most persuasive lsasor concluding that the
opinions he expresses were ‘dexdby the scientific method.1d.

Ms. Downing examined bystander vode from the incident, the medical
examiner’s report, and autgpphotographs of Decedersmong other materials, in
forming her opinion. (Doc. 94-at 5, 10). City Defendantgttack the reliability of Ms.

—+

Downing’s testimony because she failed toiee/ the police report, fire departmen
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records, hospital records, police training awds, PPD’s Use of Force Policy, and aud
interviews of the officers involved in thedent. (Doc. 94 at 9). City Defendants clait

that as a result of Ms. Dowrgfs failure to review thesescords, Ms. Downing reached

faulty opinion—or at least an opinion comrato that reached by City Defendants

expert.

Ms. Downing’s opinions and inferencesreédased on her review of the medic
examiner’s report, autopsy photographs, bystander videos, as Was her knowledge,
experience, training, and education. The pmynthrust of City Defendants’ argument i
that Ms. Downing’s testimony must be exclddeecause she did not consider materi
that City Defendants’ expert did considéfhese arguments g weight, not the
admissibility, of Ms. Downing’s testimonynd a jury can decide how much weight
deserves.See, e.g.Nomo Agroindustrial Sa De Cv. Enza Zaden N. Am., Inc.
No. CV 05-351-TUGFRZ, 2009 WL 21108t *5 (D. Ariz. Jan. 29, 2009) (“The jury is
entitled to hear expert tésiony and decide whether taccept or reject it after
considering whether predicatacts on which the expert relied were accurate.” (citi
Pipitone v. Biomatrix, In¢.288 F.3d 239 (lth Cir. 2002))). At bottom, City Defendants
opposition to Ms. Downing’s repois that they disagree wither conclusions. This is no
a basis for exclusion undebDaubert See, e.g. Kennedy v. Collagen Corp.
161 F.3d 1226, 1230 (9th Cit998) (“Judges in jury trla should not exclude exper
testimony simply because they disagneth the conclusions of the expert.”).

Because Ms. Downing qualifies as an ek@&d her opinions both reliable and
relevant, her testimony regarding the potential effects of strangulation is admissible.

C. City Defendants’ Rule 403 Concerns

Given the admissibility of Ms. Downing’s testimony, City Defendants also ar|
that, under Federal Rule &vidence 403 (“Rule 403"), éhCourt should preclude he
from applying “inflammatory” characterizations to the cle hold used by Officer
Camarillo on Decedent. (Doc. @& 6-8). Specifically, Citypefendants object to the us
of the terms “choke hold” and “strangle@hen describinga carotid hold.I¢l.). To the
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extent City Defendants are asgithe Court to rule on a motiam limine, the Court finds
that this is not the appropriate time to makeh a ruling. Unlike objections to foundation
and hearsay, objections thatdance is not relevant or is misleading are superfluous at
the summary judgment stage. These objectamasunnecessary tie summary judgment

stage because Rule 403 praasdfor the exclusion of evidence that may “mislead the
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jury,” not the Court.SeeFed. R. Evid. 403 (emphasis added@e also Bafford v.
Travelers Cas. Ins. Co. of AmNo. Civ. S-11-2474 LKK/JFM2012 WL 5465851, at *8
(E.D. Cal. Nov. 8, 2012).

Ill.  DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Summary judgment is appropriate whehélite is no genuine dispute as to al

material fact and the movant is entitled jtmigment as a matter of law.” Fed. R.

Civ. P. 56(a). A party asserting that a faannot be or is gemely disputed must
support that assertion by “citing to particuparts of materials in the record,” includin
depositions, affidavits, interrogatory answens other materials, or by “showing tha
materials cited do not establiire absence or presence ojenuine dispute, or that ar
adverse party cannot produce admigsilidence to support the fadd: 56(c)(1). Thus,
summary judgment is mandated “against gypaho fails to makea showing sufficient
to establish the existence of an elementrésdeo that party’s case, and on which th
party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322
(1986).

Initially, the movant bears ¢éhburden of pointing out tihhe Court the basis for the
motion and the elements of the causesadion upon which the non-movant will b
unable to establish a genuine issue of material fidcat 323. The burden then shifts t
the non-movant to establish tlexistence of material factd. A material fact is any
factual issue that might affect the outcoofethe case under thgoverning substantive
law. Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (188 The non-movant “must
do more than simply show that there is sometaphysical doubt as to the material fact

by “com[ing] forward with ‘spedic facts showing that there &genuine issue for trial.”
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Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e)). A digfe about a fact is “genuine” ithe evidence isuch that a
reasonable jury could return\eerdict for the non-moving party.iberty Lobby, Inc.
477 U.S. at 248. The non-mous bare assertions, standing alone, are insufficient
create a material issue of fact adwfeat a motion for summary judgmelat. at 247-48.
However, in the summary judgment context, the Court construes all disputed facts
light most favorable téthe non-moving partyEllison v. Robertsar357 F.3d 1072, 1075
(9th Cir. 2004).

At the summary judgment stagthe trial judge’s funatn is to determine whethe
there is a genuine issufor trial. There is no issue rfdrial unless there is sufficient
evidence favoring the non-moving party for ayjuo return a vendt for that party.
Liberty Lobby, Inc.477 U.S. at 249-50. If the evidenis merely colorable or is no
significantly probative, the judggmay grant summary judgmeid.

A. Admissibility of Evidence atthe Summary Judgment Stage

The Ninth Circuit applies a double stardldo the admissibility requirement for

evidence at the summajudgment stageSeel0B Charles Alan Wright, Arthur R. Miller
& Mary Kay Kane Federal Practice & Procedure § 2738 (3d ed. 1998).

With respect tonon-movant’'sevidence offered in ggsition to a motion for
summary judgment, the Ninth Circuit has sthtthat the proper inquiry is not th
admissibility of the evidencerm but rather whether theontentsof the evidence are
admissible.Fraser v. Goodale342 F.3d 1032, 1036 (9th Cir. 2003ge alsoFed. R.
Civ. P. 56(c)(2) (“A party may object that theaterial cited to support or dispute a fa
cannot be presented infarm that would be adissible in evidence.”)Celotex Corp.
477 U.S. at 324 (“We do not mean that tlmmmoving partymust produce evidence in i
form that would be admissible at trial in order to avoid summary judgment.” (empl
added)). Accordingly, the Ninth Circuit hbsld, albeit sometimes implicitly, that a nor
movant’s hearsay evidence measgtablish a genuine issue ofterial fact precluding a

grant of summary judgmengee Fraser342 F.3d at 1036-3Tarmen v. S.F. Unified
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Sch. Dist, 237 F.3d 1026, 10289 (9th Cir. 2001)Beyene v. Coleman Sec. Servs., Inc.

854 F.2d 1179, 1182 (9th Cif988). Thus, “[m]aterial ina form not admissible in

evidence may be used &void but not toobtain summary judgment, except where an

opponent bearing a burden of proof hagethto satisfy it when challenged after
completion of relevant discoveryTetra Techs., Inc. v. HarteB23 F. Supp. 1116, 1120
(S.D.N.Y. 1993).

The Ninth Circuit has required, Wwever, that evidence offered supportof a
motion for summary judgment be admissible both in form and in col8eatCanada v.
Blains Helicopters, In¢.831 F.2d 920, Z (9th Cir. 1987);Hamilton v. Keystone
Tankship Corp. 539 F.2d 684, 686 (9th Cir. 1976Accordingly, unauthenticated
documents cannot be considered in rulamga motion for summgrjudgment because

authentication is a conditiorprecedent to admissibilityOrr v. Bank of Am.

285 F.3d 764, 773%ee also Canada31 F.2d at 925 (“[D]Jocuments which have not had

a proper foundation laid tauthenticate them cannotigport a motion for summary
judgment.”). A document authecated through personal kwtedge must be supported
with an affidavit “[setting] out facts thatould be admissible in @ence and show([ing]
that the affiant or declant is competent to testifon the matters stated.’Fed.
R. Civ. P. 56(c)(4).

Similarly, evidence containing hearsagtetments is admissibtenly if offered in

opposition to the motion. “Becaeigv]erdicts cannot rest dnadmissible enence and a

grant of summary judgment is a determinatiomthe merits of the case, it follows that

themovingparty’s affidavits must be free from hearsagurch v. Regents of the Univ. gf
Cal., 433 F. Supp. 2d 1110121 (E.D. Cal. 2006) (quotingleklen v. Democratic Cong
Campaign Comm., Inc199 F.3d 1365, B9 (D.C. Cir. 2000)).

Defendant Camarillo motions to strikeaRitiffs’ Exhibits C (“Luebkin Video”),

A party may comply with the affiditvrequirement by offering a declaratiol
complying with 28 U.S.C. § 1746 §2012). Esitte may also be #nenticated by other
means other than personal knowledge, suc}ar‘%sof the approaches enumerated
Federal Rule of Evidence 903ee, e.gOrr, 285 F.3d at 774; Fe®. Civ. P. 56(c)(4).

—
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D ("Hessner PSB Audio Interview”), G (“8ando Video”), | (“Segundo Video Still
Photographs”), O (“Additional Luebkin Vidé&), and P (“Camarib Interview—Audio”)
from the Court’'s Summary Judgment Recordduse Plaintiffs failed to authenticate g
of these exhibits. Defenda@amarillo, however, misread3rr v. Bank of Americao
hold that the Court may not consider unaotloated documents to support an argume
to overcomesummary judgment. (Docl33 at 15). AlthoughOrr held that a non-
movant’s exhibits were inadmissible forrpases of opposing a motion for summa
judgment, 285 F.3d at 773, thhenth Circuit later clarified tht it is the admissibility of
the contentsof evidence—not itform—that determines whethewidence is admissible
for purposes of avoiding summary judgmefriaser, 342 F.3d at 1036—-37The fact that
Plaintiffs’ exhibits are unauthenticated doeot bar their consideration for the limite
purpose of opposing Defendaniksbtions for Summary Judgment.

Nevertheless, the Court need not ruletlom admissibility of each of Plaintiffs’
exhibits at the summarnudgment stage because the Court has only relied on Plain{
Exhibit G, which City Defendas’ have already submittedtinevidence as Exhibit 8.
(SeeDoc. 107-1). As a result, Defendadamarillo’s arguments are moot.

City Defendants believe Ms. Downingaxpert report is inadmissible at th
summary judgment stage besau“Plaintiffs did not submit an affidavit of [Ms.]
Downing as it relates to the m@nt of the report” and, thus, the report is hears
(Doc. 132 at 5). Although “[c]ourts in this cuit have routinely held that unsworn expe
reports are inadmissibleHarris v. Extendicare Homes, In@29 F. Supp. 2d 1023, 102
(W.D. Wash. 2011), Ms. Downing has sutisd a separate affidavit indicating th
statements contained in her report wenade under the penalty of perjuryseé
Doc. 117-10 at 6). Thus, the Court is satisfirdt Plaintiffs’ subsequently filed sworr

statements of Ms. Downing adequately rdred the procedural deficiencies of th

original filing. See Volterra Semiconductor Corp. V. Primarion, Inc.

796 F. Supp. 2d 1025, 103 (N.D. Cal. 2011) (“[Slbsequent verification or

reaffirmation of an unswornxpert’'s report, either by affida or deposition, allows the
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court to consider the unsworn expert'oe on a motion fosummary judgment.
(quoting Maytag Corp. v. Electrolux Home Prods., Ind48 F. Supp. 2d 1034, 1064
(N.D. lowa 2006)));see also Sch. Dist. No. 1J, Multhomah Cty., Or. v. ACands, |nc.
5 F.3d 1255, 1261 (9th Cir. 29) (“When a party opposingummary judgment fails to
comply with tre formalities of Rule 56, a court mayodse to be somewhlenient in the
exercise of its discretion to dealtivihe deficiency.” (citations omitted)).

B. Section 1983 Claims

1. Officer Camarillo

Plaintiffs allege that Defendant Canfiar violated Decederd rights under the
Fourth Amendment by using excessive clborand unreasonably seizing Decedept.
Plaintiffs also allege that Defendant Caithals conduct violated their rights to familial
association under the Fourteenth Amendm@nyt.seeking a remedy for violations of
constitutional rights, Plaintiffs allege a vittn of 42 U.S.C. § 1983 (2012). A plaintiff

—

asserting a claim for relief under § 1983 musivprthat: “(1) the conduct complained @
was committed by a person acting under colostafe law; and (2Zhe conduct deprived
the plaintiff of a constitutional rightl’. W. v. Grubbs974 F.2d 119, 120 (9th Cir. 1992).
State officials or municipalities are liable for deptions of life, libety, or property that
rise to the level of a “constitutional tort” undiae Due Process Clause of the Fourteenth
AmendmentJohnson v. City of Seattlé74 F.3d 634, 638 (9th Cir. 2007).
Here, it is undisputed that Officer Cantla acted under coloof law. At issue

then is whether his actions deprived Decederd/or Plaintiffs of rights, privileges, ol
immunities secured by the Constitun or laws of the Unite&tates. Defendant Camarillo
contends that heid not deprive Decedent Plaintiffs of any costitutional or legal right,
and, even if he did, he is entitled to quelifimmunity. DefendanCamarillo also asserts
that Plaintiffs cannot prove thhe caused Decedent’s injuries.

a. Count II: Unreasonable Seizurg

° Although both parties refer to this afaias an “unreasonable seizure” claim,
most courts have used the term “false sifreecause, as both nhas agree, Defendant
Camarillo arrested Decedengege, e.g.Docs. 98 at 14 (“Officer Camarillo had probable

-16 -
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Plaintiffs allege ad argue that Officer Camarillo teasonably seized Decedent
arresting him without probable cause. (Dd&8 at 14). Under the Fourth Amendmer

“[t]he right of the people to be secure irithpersons, houses, papers, and effects, agas

y

—+

inst

unreasonable searches and seigushall not be violated, and Warrants shall issue, bj:

upon probable cause.” U.S. Const. amehd. “The Fourth Amendment does n

proscribe all state-initiatedearches and seizures; it mergloscribes those which ar¢

unreasonable.Florida v. Jimeno 500 U.S. 248, 250 (1991(citations omitted). A
warrantless arrest is lawful onifythere is “probable cause to believe that the arrestee
committed, or is committing, an offensd.6rres v. City of L.A548 F.3d 1197, 1207 n.1
(9th Cir. 2008); see also United States v. Chan-Jimeng25 F.3d 1324, 1326
(9th Cir. 1997) (“For purposes of the FouAlmendment, a seizure occurs when a Ig
enforcement officer, by means of physicatc® or show of authority, in some wa
restrains the liberty of a citizen.”).

Here, because the right to be free fromaarantless arrest was clearly establish
on the date in question, drDecedent was arrested vatlt a warrant following the

incident at his apartment eplex, Defendants must show that there was probable ci

to arrest Decedent. Probable cause exists Wienfacts and circumstances within [thie

officers’] knowledge and ofvhich they had reasonablyustworthy information were
sufficient to warrant a prudent man in believing that the [plaintiff] had committed or
committing an offense Bailey v. Newland263 F.3d 1022, 1031 ¢®Cir. 2001) (quoting

Beck v. Ohip379 U.S. 89, 91 (1964)3ee alsdevenpeck v. Alfordb43 U.S. 146, 153—
55 (2004). An officer with probable cause lielieve that even a very minor criming
offense has been committed in his presence an@gt the offendawithout violating the

Fourth AmendmentAtwater v. City of Lago Visteb32 U.S. 318, 354 (2001) (holding

that an arrest where an officer had probable cause to believe that a driver was not y

cause to arrest [Deceden}].”118 at 14 (“Defendant wngly asserts that Officer

Camarillo . . . had probable csito arrest [Decedent].”)3ee also, e.gElkins v. Wash.

Cty., Civil No. 06-448-ST, 207 WL 1342155, at *5-8D. Or. May 3, 2007)Darraj v.

gty. %Sgglgieg,oovn No. 11cv1657 AB (BGS), 2013 WL 179699@t *10 (S.D. Cal.
pr. 29, :
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her seatbelt in violation of a state statwtas constitutionally pmissible). However,
probable cause must be present basedhen‘facts and circumstances known to tf
officers at the moment of the arrestUnited States v. NewmaB65 F. Supp. 2d 1100
1106 (D. Ariz. 2003) (citingJnited States v. Delgadillo-Velasqu@&b6 F.2d 1292, 1296
(9th Cir. 1998)).

Here, the Court’'s inquiry is whether Officer Camarillo, at the moment
Decedent’s arrest, had probable cause to\melEcedent had committed a crime. At tf
time of Decedent’s arrest, Of8r Camarillo possessed the following information: (1)
was responding to a 911-calldioating that a man was taeming with an A/C unit and
causing water damage to an apartment i) the apartment property manager want
to press charges against Decedent for ioaintrespass and criminal damage for tf
damage done to the A/C unit;(3) a disconnected pipeas flooding Decedent’s
apartment, which also had ador of something recentlyurnt; (4) Decedent was failing
to cooperate with officergtempting to rescue him fromraof; and (5) Decedent jumped
from the roof of the apartmerdther than joining officeri the aerial ladder bucket.

Plaintiffs present a few arguments asmay a reasonable officer would not hay
found probable cause ithis situation. First, Platiifs argue that Camarillo “at

most . . . had reasonable suspicion thatime had been committed not knowing wh

committed it.” (Doc. 118 at 14). This argumes puzzling. Plaintiffs concede that

19 pjaintiffs object on hearsay groundstt@® Court’s consideration of the 911
phone-call recording, police spatch recording, police ofier deposition testimony and
affidavits recalling discussions with inililuals, including the apartment propert
manager and Decedent, and officer depasitestimony and affidé¢ discussing their
observations of events thataurred on July28, 2013. $ee, e.g.PROC at 11 6, 17, 22
30; PRCP at 11 1, 5, 6, 12,,115, 24, 33, 81, 130Each of these pies of evidence is
not hearsay because it is not offé for the truth of the mattassserted but rather the fac

that officers were informed a&fuch information. Here, thesvidence is offered for a nont

hearsay purpose, namely the totality of dmeumstances and tHacts within Officer
Camarillo’s nowleqll%e when arriving to trezene as well as ewusnleading uP to
Decedent’s arrest. Thus, the Court may atersthe aforementioned evidence for th
limited purpose of evaluating whether OfficBamarillo had probable cause to arrg
DecedentSeefed. R. Evid. 801(c).

1 The Court notes that, at this time, it was unclear to officers whether Dect

was actually the individual who damagédte A/C unit, but Decedent was the on
individual on the roof.
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officers were investigating “a report ab@utnan on a roof who was possibly stuck after

he damaged an A/C unit.fd| at 7). There was only one shirtless man on the roof w
officers arrived and the property manager djmadly told officers that he wanted tg

press criminal charges agdin3ecedent. Plaintiffs fail tadentify any evidence that

would have negated r@asonable officer’'s belief that Pedent was the same individual

trespassing.

Second, Plaintiffs seemingly contendatttbecause the indowal who made the
911-call was an “untrustworthy convicted merel[],” Officer Camaillo could not have
had probable caused( at 14). However, Plaintiffs fail taonnect this fact to Officer

Camarillo’s knowledge at the time of the incident. Furtheenet Officer Camarillo had

knowledge of the caller’s conviction backgrouhe relied on additional facts besides the

911-call in arresting Deceder®laintiffs unsurprisingly fid to cite to any case law

indicating how the convictiomistory of a 911-caller wodl negate a probable cause

determination.
Third, Plaintiffs arguaghat because Decedertuld have beenepairing the A/C
unit, probable cause calihot have existedld. at 14-15). However, Platiffs cite to no

evidence to support this conjecture and failnicate how this would negate the fac

known by Officer Camarillan arresting Decedengee Blankenhorn v. City of Orange

485 F.3d 463, 475 (9th Cir. QD) (“Ultimately, however, our inquiry is not whether [th
plaintiff] wastrespassing. Rather, it is whether a osable officer had probable cause
think he could have been.”).

Thus, the Court concludes that the libteof the circumstances, the informatio
available to Officer Camarillo from his own asations and discussions at the time
the arrest, are sufficient to warrant a prudefiicer in believingthat Decedent had
committed a crime. As there wpsobable cause to support the arrest, the Court need
inquire into whether Officer Camarillo woulsk entitled to qualifie¢ immunity on this
claim. See Hutchinson v. Grani96 F.2d 288, 290 (9th ICi1986) (“A police officer has

immunity if he arrests ith probable cause.”).
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Thus, with regard to Count II, the Cogrants Defendant Camarillo’s Motion fof
Summary Judgment.

b. Count IV: Familial Association

Plaintiffs allege on theiown behalf—as Decedent’s ther and son—that they

have been deprived of anfidial relationship with Deced# in violation of their

Fourteenth Amendment right to subdte® due process. The Ninth Circuit hgs

recognized:

The United States Supreme &b [has] considered the
standard of culpability applicéto substantive due process
claims arising from the uninteotial killing of an individual
b¥ law enforcement officerSee Cty. of Sacramento v. Lewis
523 U.S. 833 (1998). Notinghat the plaintiffs inLewis
contended onlh/ that the affrs had acted in “conscious
disregard” of the individual'dife, the Supreme Court held
this allegation did not rise the level of culpability necessary
to implicate a substantive duprocess theory of reliefd.

at 854. Instead, the Court hefldat “in such circumstances
only a purpose to cause hammrelated to the legitimate

object of arrest will satisfy & element of arbitrary conduct
shocking to the conscienceecessary for a due process
violation.” Id. at 836.

Moreland v. Las Vegas Metro. Police Deplb9 F.3d 365, 372 (9t@ir. 1998). Thus,
under its decision ihewis “[tihe Supreme Court has madeciear . . . that only official
conduct that ‘shocks the consciencetagnizable as a due process violatidadrter v.
Osborn 546 F.3d 1131, 1137#®Cir. 2008) (quotind.ewis 523 U.S. at 846).

The Supreme Court has described sumiscious-shocking conduct as that which
Is “arbitrary,” Collins v. Harker Heights 503 U.S. 115, 126 €B2), “egregious,”
“deliberate,” and “unjustifiable by any government interelsgivis 523 U.S. at 846-49.
Negligent conduct and conduconstituting a “conscious desgard,” on the other hand
does not shock the consciente. at 849, 854. Conduct th&lls somewhere between
negligent and intentional actiofsuch as recklessness or gganegligence, is a matter for
closer calls.”ld. at 849 (citation and quations omitted). Whethex defendant’s conduct
shocks the consciencleus turns on the facts of the particular c&=e, e.g.Moreland

159 F.3d at 372. “Deliberate indifferenceiay shock the conscience, provided the
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defendant had a practical oppority for actual deliberatior.ewis 523 U.S. at 851. “But
if the defendant law enforcement officers weyeced to take ‘fast action’ in a ‘quickly
evolving and escalating’ situation and weexjuired to make ‘repeated split-secor
decisions,” a showing of deliberate indiffecenis essentially impossible as a practig
matter.” McGowan v. Cty. of KefrNo. 1:15-cv-01365-DAD-SKO, 2016 WL 27706643
at *3 (E.D. Cal. May 13, 2016) (quotirRprter, 546 F.3d at 1138—40). In such situation
a court must evaluate whether the defendantsed with a “purpose to harm” and “fo
reasons unrelated to legitirealaw enforcement objectivesPorter, 546 F.3dat 1137
(emphasis omitted).

Defendant Camarillo argues that the Court should grant summary judg

because “the fast-evolving nature of thegbly five minute struggle between Camarillp
and [Decedent] . . . did notdee time for considered delilzion and that the force he

used was plainly pursuant to a legitimée enforcement purpose.” (Doc. 133 at 13).

d

al

S,

men

D

Plaintiffs respond that summary judgmeninappropriate because “what is conscience

shocking is best left for a [jjury to decide given the facts of this case.” (Doc. 118 af
However, Plaintiffs fail to identify any particular factsathmake Officer Camarillo’s
conduct “conscience shocking.”

Here, Officer Camarillo is entitled to sumary judgment on Plaintiffs’ Fourteentt
Amendment claim because a reaable jury could not find @t Officer Camarillo’s use

of force shocks the conscience. Once the situation escalated agmguathed onto the

second-floor landing, it is undisputed thaffiGer Camarillo had seconds to react in

subduing Decedent. (PROC at  29). Therefoee'did not have timéo deliberate,” and
his “use of force shocks eéhconscience only if the officers had a ‘purpose to hat
[Decedent] for reasons unrelated tgitenate law enforcement objective$Sée Gonzalez
v. City of Anaheim747 F.3d 789, 797 (9th Cir. 2014).

Plaintiffs further cannot satisfy the dpose to harm” requirement here. The
provide no evidece that Officer Camarillo had a pwge to harm Decedent for reasor

unrelated to legitimate law @arcement objectives. For examplPlaintiffs neither argue
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nor provide evidence #t Officer Camatrillo used the cdia hold to “buly” Decedent or
to “get even.”See Wilkinson v. Torre$10 F.3d 546, 554 (9 Cir. 2010). Moreover,
Plaintiffs fail to rebut Defendant Camarillotdaim that the safety of fellow officers and
the public is a legitimate government purpose.

Consequently, because Plaintiffs provideevidence that fiicer Camarillo’s use
of force shocks the conscience, Defendamh&@dlo is entitled tassummary judgment on
this claim.See GonzaleZ47 F.3d at 797 (holding thatetllistrict court properly granted

summary judgment on the gohtiffs’ Fourteenth Amendment claim where “[t]h

D

plaintiffs produced ne&vidence that the officers hadyanlterior motives for using force
against [the decedent]”). Because Offic€amarillo’s conduc did not shock the
conscience, the Court need moquire into whether OffiaeCamarillo would be entitled
to qualified immunityon this claim.See Bingue v. Prunchakl12 F.3d 1169, 1170
(9th Cir. 2008) (“[A] police officer . .is entitled to qualified immunity unless hif
behavior ‘shocks the conscience.” (citif@nossian v. Blogkl175 F.3d 1169, 1171
(9th Cir. 1999)).

Accordingly, with regardo Count IV, the Court gints Defendant Camarillo’s

U7

Motion for Summay Judgment.
C. Count V: Excessive-orce

Defendant Camarillo moves for summarggment on Plaintiffs’ excessive forcs

A\)”4

claim on the grounds that the force he used reasonable. Plaintiffs rejoin that Office

-

Camarillo exercised excessive force whenhleé& Decedent i carotid hold for over
four minutes, leading to DecedendéBoxic brain injury and deattS€eDoc. 7 at 1 162—
65).

Fourth Amendment claims of excessioe deadly force ar@analyzed under an
objective reasonableness standa®dott v. Harris 550 U.S. 372, 381 (2007). To

determine if a Fourth Amendmewolation has occurred, a court must balance the exient

of the intrusion on the individual's Fabr Amendment rights against the government’s

interests to determine whether the officaxtsmduct was objectively reasonable based |on
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the totality of the circumstanceBspinosa v. City & Cty. of S,F598 F.3d 528, 537
(9th Cir. 2010) (citingGraham v. Connqr490 U.S. 386, 396-971989)). The Ninth

Circuit has set forth a three-step testletermine objective reasonableness:

First, we must assess the s#yeof the intrusion on the
individual’s Fourth Am_endmenigl\rllts by evaluating the type
and amount of force inflicted. Next, we must evaluate the
government’s interests by assessing (1) the severity of the
crime; (2) whether the suspgmbsed an immediate threat to
the officers’ or public’s safg; and (3) whdier the suspect
was resisting arrest or attenmgito escape. Third, we balance
the gravity of the intrusioron the individual against the

overnment’s need for that intrusion. Ultimately, we must

alance the force that was uskd the officers against the
need for such force to deteéma whether the force used was
greater than is reasonable under the circumstances.

Id. (citations and quotations omitted).

Excessive force claims are generajuestions of fact for the juridervey v. Estes
65 F.3d 784, 791 (9t@ir. 1995). However, the court mayaide such claims as a mattg
of law if, after resolving all factual disputesfavor of the plaintiff, the court concludes
that the officer’s use of force was olijeely reasonable under the circumstan&estt v.
Henrich 39 F.3d 912, 915 (9th Cir. 1994).

I. Nature and Quality of Intrusion

The first of the three steps is to evdtadhe severity othe intrusion on the
individual’'s Fourth Amendmenrights by assessing “thgype and amount of force
inflicted.” Miller v. Clark Cty, 340 F.3d 959, 964 (9th Ci2003). Such details provide
the foundation of the analysed must be set forth “because the ‘factors articulateq
Graham and other factors bearing on the reabtareess of a particular application g
force are not to be considered in a vacuaum only in relation to the amount of forcq
used to effect a particular seizureDavis v. City of Las Vega#¢78 F.3d 1048, 1055
(9th Cir. 2007) (quotingChew v. Gate27 F.3d 1432, 144(®th Cir. 1994)).

In a carotid hold, an offer places his arm around thietim’s neck to constrict
blood flow through the carotid artery, which supplies oxyged blood to the braisee
Knapps v. City of Oakland47 F. Supp. 2d 1129, 114R.D. Cal. 2009). The victim
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loses consciousness, but bréaghcontinues uninterruptedd. There is little case law
evaluating—as a matter of law—the natund guality of the forcexerted from a carotid
hold. Rather, Plaintiffs and Defendants deopposing case law that show courts have
found a carotid holdnightor might notlead to a finding of excessive forc@ompare id.
(“[T]he Court finds . . . the escalation toetluse of a carotid hold was unreasonable/"),
with Elking 2007 WL 1342155, at10 (“Although Elkins claims that he was being
strangled [and] may have suffered some injury,the record does not reveal that it was
severe.”). However, in evaluating the typad amount of force inflicted, the Couft
observes that a carotid restraint or hold caulten great bodily injury if the hold is in
place long enough. (PRCP at 13} (“If oxygenated ldod flow to the brain is cut off for
four to six minutes, irrepabde brain damage may occur.”). As a result, the Court finds
that a carotid hold he for over four minutes is a Hiciently serious intrusion upon
liberty, and it must be jiisied by a commensurately seds government interest.

il. GovernmentInterests

The second step requires the court to evaluate the government's interests |

~—+

assessing the thré&rahamfactors: (1) the severity of éhcrime; (2) whether the suspe¢
posed an immediate threat to the officerspablic’s safety; and3) whetherthe suspect
was resisting arrest or attempting to escdplenn v. Wash. Cty673 F.3d 864, 872
(9th Cir. 2011) (citingsraham 490 U.S. at 396).
@  Severity of the Crime

The first Grahamfactor takes into account the satye of the crime at issue. Ag
noted above, Officer Camarillo had probaldause to arrest éxedent for criminal
trespass and criminal damage, both ofclhare felonies under Arizona laBeeAriz.
Rev. Stat. § 13-1602 (2015)A“person commits criminal damage by . . . [ijntentionally
tampering with utility property); Ariz. Rev. Stat. § 13804 (2015) (“A person commits

criminal trespass by . .. by knowingly . . . [e]ntering or remaining unlawfully in or gn a

residential structure.”). However, the Nin@ircuit has directed courts to determine

whether the crime committed was an “inherently dangerous cniaibér than simply
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categorizing the crime as a felony or misdemeahomwry v. City of San Diego
818 F.3d 840, 851-5®th Cir. 2016). In_owry, the Ninth Circuit noted that:

[E]ven if the officers were invgigating a felony, this label is
not dispositive. Although thegovernment’'s interest in
apprehending criminal suspe_cts:e;tamlg stronger when the
suspect is suspected of haviogmmitted a felony, we have
noted that a wide variety ofiores, many of them nonviolent,
are classified as felonies.

Id. at 852 (citations and gtations omitted). Thé.owry court went on to note thal
because “a non-residential burglary is not dmerently dangerous crime, . . . this factg
weighs only slightly in favoof finding that the City’s courrvailing interest rendered its
use of force objectively reasonabl&d’ at 853.

Here, as inLowry, while both criminal trespasand criminal damage can b
punished as felonies, they are not inheredtygerous felonies. Just because a mai
trespassing on a residential structure anadptxing with propertylocated on that
structure does not make himherently dangerous. As a résthe Court concludes thaf
this factor is of minimal weight in giifying Officer Camarillo’s use of force.

) Imminent Harm

Of the Grahamfactors, the “most important” is whether the suspect posed
“immediate threat to the safetgf the officers or others.Bryan v. MacPhersgn
630 F.3d 805, 826—-2®th Cir. 2010) (citingSmith v. City of HemeB894 F.3d 689, 702
(9th Cir. 2005)). Foa court to find justification fothe use of significant force, “thg
objective facts must indicate thiie suspect poses an immeditiireat to the officer or g
member of the public.Id. at 826. “A simple statement by afficer that he fears for his
safety or the safety of others is not enougbre must be objectivedtrs to justify such
a concern.’Deorle v. Rutherford272 F.3d 1272, 1281 (9thrCR001). The Ninth Circuit
has made clear that “the ‘desire to resolvieldy a potentially dang®us situation is not
the type of governmental interest thatnsliag alone, justifies the use of force that mj
cause serious injury.’Glenn 673 F.3d at 876—77 (quotirigeorle 272 F.3d at 1281);
see also Mattos v. Agaran661 F.3d 433,53 (9th Cir. 2011).
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DefendantCamarillo arguesthat Decedent presented amminent threat to the
public and his fellow officers by jumping in front of an apastrunit with an open front
door. (Doc. 133 at 7-8). While officers hadlacuated the building, Officer Camarillg
was unsure as to whether dEsats of the apartment listehéo officer orders and/or
whether Decedent, who wasarmed, could access weaponghe unit. (PROC at  32;
Doc. 133 at 7-8). After Officer Camarillo pleed the hold on Ded®nt’s neck, however,
six or seven officers gathered to restrain Decedent’'s arms and legs—yet, Can
continued his hold around Detent's neck. (PROC at § BDefendant Camarillo also
argues that subduing Decedenicifly was a priority for offcer safety because of th;
“structural integrity” of the stairway railings evidenced by a bolt coming loose durif
the struggle. (Doc. 98 at 10).

While Camarillo may have been justifiedapplying a carotid hold initially in the
encounter, this necessity suliidas more officers restrain®&cedent. This observatior
is bolstered by the fact thatcarotid hold’s severity increas as the length of time th

hold is applied increases. Resolving factual disputes in favor of Plaintiffs, the Court

assume that Camarillo applied the carotitHor nearly four minutes. (PROC at T 37).

Despite concerns regarding the stairwegiling, responding officers significantly
mitigated the imminent threat presented gcedent when #y restrained him. As a
result, the Court concludes that this fac®rof minimal weightin justifying Officer
Camarillo’s use of force.

) Resisting Arrestor Attempting Escape

The final Grahamfactor is whether the suspect sted arrest or attempted flight.

The Court’s analysis of this factor israplicated by the dispute over whether Decedsg
was voluntarily resisting arrest or flailing iesponse to the tasings. The Court is mind
that Decedent died as a resulttieé confrontation and is not present to testify. Cases

which the victim of alleged excessive fottas died pose a particularly difficult probler

in assessing whether the police acted reddpndéecause the witness most likely to

contradict the officers’ sty is unable to testify.Gregory v. Cty. of Maui
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523 F.3d 1103, 1107 (9th Cir. 2008). Accordingtourts must cafelly examine all of
the evidence to determine ifglofficer's account of the evenis credible and should
deny summary judgment where a jury mightdfian officer’'s testimony that he use
restraint in his use of force not credidie.

The evidence reflects that there was, at times, an active struggle betwesg
officers and Decedent. However, it should be noted that Plaidt not allege that the
officers knew that Decedent was uncontrollably flailingesponse to the Taser and y

continued to apply pssure to Decedent’s neck. (PR@CY 37) (“Officer Camarillo does

not realize that the tasing is causing [Decedgribdy to stiffen and tense up....").

Additionally, when Officer Canmrdlo told Decedentio “stay down,” Decedent replied

“okay.” (Doc. 117-4 at 6). Plaintiffs also nafeat in the struggle, Decedent did not “hit

kick or spit on any officer” and that Deceds “body squirming” was him fighting for
his life. (PROC at { 50). At most, this facterinconclusive and wghs neither in favor
nor against a finding that Officer Canii®d’s use of force was excessive.
@)  Other Factors

The foregoingGrahamfactors are not exclusiveowry, 818 F.3d at 853. Instead
courts must “examine the tdityg of the circumstances antbnsider whatever specifig
factors may be appropriate in a pauter case whether or not listed@raham” Glenn
673 F.3d at 872 (qudians omitted). One pertinent factr this case ishe availability
of other tactics to subdue the susp&e Bryan 630 F.3d at 831see also Smith

394 F.3d at 701 (explainingahpolice officers must con®d less intrusive alternatives).

While officers “are not required to use theast intrusive degree of force possible
Forrester v. City of San Diegd®5 F.3d 804, 807 (9th €£i1994), the availability of
“clear, reasonable and less intrusive altBvesa” to the force employed “militate[s]

against finding [the] use of force reasonabRryan 630 F.3d at 831.

DefendanCamarilloargueshat PPD officers used mg lesser intrusive methods

to no avail before he resorted to use of the carotid hSkkeoc. 133 at 10 n.8). Forn

example, officers attempted to use oedisTasers, handcuffgerbal commands, and
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physical strikes all prior to application tfe carotid hold. However, because Plaintif
dispute when Officer Camarillo first appliecetiarotid hold, the Court must assume th
Camarillo first applied the catid hold upon first engageent with Decedent. Thus
officers only had used a Tadgvhich was ineffective) anderbal commands prior to the
carotid hold. As a result, the Court concludest the availability ofother tactics is of
minimal weight in justifying Offter Camarillo’s use of force.
lii.  Weighing the Conflicting Interests

Whether Officer Camarillo’s use of a cébhold for an exteded period of time
was “objectively reasonable” turns on “whether the degree of force used was nece
in other words, whether the degree ofctorused was warranted by the governmen
interests at stake.Deorle 272 F.3d at 1282 (citing.iston v. Cty. of Riverside

120 F.3d 965, 976 (9th Cir. 1997)araham 490 U.S. at 396). Because the

reasonableness balancing test “nearly alwagglires a jury to sift through dispute
factual contentions, and to draw infereng¢ksrefrom,” courts should grant summat
judgment in excessive force cases “sparingfglenn 673 F.3d at 871 (citingmith
394 F.3d at 701). “This is because police mmslct cases almost always turn on a jury
credibility determinations.”Drummond v. City of Anahejm343 F.3d 1052, 1056
(9th Cir. 2003) (citingSantos v. Gate287 F.3d 846, 853 (9t@ir. 2002)). However, a
court may decide reasonableness as a mattawaf, “in resolving all factual disputes in
favor of the plaintiff, the officer's foe was ‘objectively reasonable’ under th
circumstances.Jackson v. City of Bremertp268 F.3d 646, 65h.1 (9th Cir. 2001)
(citing Henrich 39 F.3d at 915).

Here, the Court is not compelled todi the balance of competing interests
favor of a specific party because of two geruitisputes of material fact: (1) the lengf
of time Officer Camarillo applied a carotitbld on Decedent; an@) whether Decedent
was actually resisting arrest or, rather, rewcto the officers’ use of Tasers. Because
jury could reasonably find th@ecedent did not pose a threat great enough to justi

prolonged use of a carotid ldo the Court must leave theedibility determinations on
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this disputed materidhct to the jury.Deorle 272 F.3d at 1281. As a result, the Col
cannot conclude that Officer Camarilloissed of a carotidhold was objectively
reasonable as a matter of law.

d. Qualified Immunity

The doctrine of qualifiedmmunity insulates governmeagents from liability for
actions taken in good faitwhile exercising discretionarguthority in their official
capacity.Sonoda v. Cabreta255 F.3d 1035, 1042 (9th rC2001). In a suit against g
police officer under § 1983, theourt’s initial inquiry is wiether, “[tjJakenin the light
most favorable to the party asserting the injuttye facts alleged show that the officer’
conduct violated a constitutional riglgaucier v. Katz533 U.S. 194, @1 (2001). If such
a deprivation is shown, the court must tlustermine whether the right violated was
clearly established thé#te officials are not entitled to qualified immunitgl.

A right is “clearly estalshed” when “the contours dhe right [are] sufficiently
clear that a reasonable officiabuld understand thathat he is doing violates that right.
Anderson v. Creightgm83 U.S. 635, 640 (1987). Thelevant, dispositive inquiry in
determining whether a right is clearly edistired is whether it would be clear to
reasonable officer that his conduct wasawill in the situation he confronte8aucier
533 U.S. at 202 (citingVilson v. Layne526 U.S. 603, 615 9P9)). The issues arg
evaluated for objective reasonableness bapeda the informatiomfficers had when the
conduct occurred, nofpon the subjective intéions of the officersld. at 207. “Officials
can still be on notice that their conduct wit@ls established law even in novel facty
circumstances.Hope v. Pelzer536 U.S. 730, 731 (2002) (citingnited States v. Lanigr
520 U.S. 259, 271 (1997)).

Assuming, for purposes of this qualifiedmunity analysis, that Officer Camarillg
violated Decedent’'s Fourth Aendment right to be free froexcessive force, the nex
inquiry is whether the right was clearly established on the date of the indétéanson v.
Callahan 555 U.S. 223, 229-30 (@9). Defendant Camiflo argues that he is entitled tg

gualified immunity because his “uncontroverpert on police pradures opined that
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‘Officer Camarillo’s only deliberate attempd apply a [carotidhold] was reasonablg

thing.” (Doc. 98 at 12-13). If true, Defenda@amarillo might be correct; however, hi
expert based his opinion on facts that ardigpute in this motin for summary judgment.
(SeeDoc. 99-5 at 20 (“Several minuté@sto the prolonged struggle . for the first and
only timesince physically contacting the felonyspect, Officer Camarillo attempted t
apply a [carotid hold]; he maimined the pressure for [betarg 10 to 30seconds, then
relaxed to conserve his owstrength.” (emphasis added))). Because at the sumn
judgment stage, the Court must resolve all genuine factual discrepancies in fa
Plaintiffs, the Court must assume that Officer Camardfplied a carotid hold to
Decedent upon first physical contact. As sute Defendant Camarillo’s expert’s opinio
on police procedures is inapposdiethis stage of litigation.

In addition, a police department’'s ‘ineng materials are relevant not only t

whether the force employed iihis case was objectively unreasonable . . . but alsc

whether reasonable officers would have beemotice that the force employed was

objectively unreasonableDrummong 343 F.3d at 1062. PPDUse of Force Guidelines
(“Guidelines”) state that “[iJioxygenated blood flow to the brais cut off for four to six
minutes, irreparable brain damage may o¢c{Doc. 107-5 at 2 emphasis omitted)).
The Guidelines also phibit the use of “Tasers, carotjdolds,] or deadly force” on a
person who is handcuffed orsteained “unless such farcis reasonable based on th
totality of circumstances.” (PRCP at 1 171).tAgdeadly foce, the Guidelines state thg
“[w]lhen the circumstances justifying the usedefdly force no longexist, deadly force
will immediately be discontued.” (Doc. 107-5 at 22).

Examining the availableaming materials, Officer Gaarillo was on notice of the
lethal—or nearly lethal—ramifations of a carotid hold held for four minutes or longé
The Guidelines also farmed Officer Camarillo to use non-deadly force when a susy
Is already restrained. Plaintiffs’ expert refpodicates that Officer Camarillo ignored th

Guidelines by using deadfprce—namely, a cata hold for over dur minutes—while
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officers were both tasing anghysically restraining Decedt. The Guidelines gave
Officer Camarillo fair warningpf the risk of death in usgnsuch significant force on g
restrained individualSee Atkinson v. Cty. of Tularé90 F. Supp. 2d 1188, 1206-07
(E.D. Cal. 2011) (denng summary judgmerdan grounds of qualifig immunity, in part,
because “training materials put [the officer] patice that a carotidestraint or deadly
force cannot be used unless thés imminent threat of ddabr serious bodily injury to
the officers or others”).

Defendant Camarillo next argues tloptalified immunity isappropriate becauss
“[n]o case publisheé by July 28, 2013 wodl have put Officer Camarillo on notice that
his conduct was prohibited inishcase.” Defendant Camarilfarther cites to cases that
he says “validate[] the use of a carotid ffjolwhen an officer'ssafety is at issue.”
(Doc. 98 at 13). He first cites téregory v. County of Mapin which an individual, who
threatened officers with a pedied of a heart attack aftefficers “useda hold around
[the individual's] head and neck testrain him.” 523 F.3d at 1105. {aregory, unlike
the present case, there was no sign thath#eed and neck hold contributed to the
decedent’s deatld. at 1107 n.4. Consequently, thavas “no medical or circumstantia
evidence that could supporteticonclusion that the use of force by the officers was
excessive.”ld. at 1108. Here, however, Plaintiffiave presented medical testimony
linking Decedent’s anoxic braimjury to the Officer Camalib’s use of a carotid hold.
Further, unlike the unarmed Decedent here, the individualegorywas armedSee id.
at 1107-08 (“While the pen isot always mightier than thevord, a properly wielded
writing instrument may inflict lethal forcg. As a result, the Court does not fititegory
to “validate” the use of a catid hold (especially for ovelolur minutes) in this case.

DefendantCamarillo next cites Barnes v. McLellanwhich simply states that ar
officer's “use of a carotid hold to resina[the plaintifff was [not] objectively
unreasonableunder the circumstancés54 Fed. App’x 283, 284 (9th Cir. 2003
(emphasis added). However, as the Court hasdnearlier, a carotiiold held for four

minutes is objectively more unreasonable tlaanarotid hold held for a few second

UJ
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Without more information regarding the underlying factBamnes the Court finds that it
also does not “validate” the useatarotid hold in this situation.

Finally, DefendantCamarillo cites toElkins v. Washington Countyn which a

district court recognized that resisting armesivided an officer with a valid justification

for “the use of force and/or a [pre-carotiddjado subdue the arrestee and effectuate
arrest.” 2007 WL 1342155, at *10. This stagm) however, is inapipable to the current

case because there is a factual disputéoashether Decedent was actively resisting

arrest or responding to being tased. Addiidy, the timing of the pre-carotid hold in

Elkins was much shorter tharhat is alleged here&see id.at *3 (“The entire incident

from the time [the officer] approached [theestee’s] car tdhe time [the arrestee] was

arrested took less thdhree minutes.”). As a result, wlithere is no fetually analogous
case that Plaintiffs have cited to, there moaho case law that “validates” the manner
which Officer Camarillo pplied the carotid hold.

However, “[e]Jven where there is no fedetake analyzing a similar set of facts,

plaintiff may nonetheless demonstrate thaeasonable officer would have known that

the force he used was excessivBdvis 478 F.3d at 1056. BhSupreme Court hag

clearly stated the rule applidahto the use of deadly fagdo prevent a felony suspect’

escape:

The use of deadly force togwent the escape of all felony
suspects, whatever the circst@nces, is constitutionally
unreasonable. It is not betteatrall felony suspects die than
that they escape. Whereethsuspect poses no immediate
threat to the officer and no tlateto others, the harm resulting
from failing to apprehend him does not justify the use of
deadly force to do so.

Tennessee v. Garnet71 U.S. 1, 11 (1985Additionally, “[ijn assessing the state of th

law at the time of [the] arrestye need look no further tharaham’sholding that force

Is only justified when there is need for forc&lankenhorn 485 F.3d at 481. Given

Officer Camarillo’s notice of the potentialkgthal ramifications of a lengthy use of

carotid hold and viewing the dts in the light most favorablto Plaintiffs, a reasonable
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officer in Officer Camarillo’osition would be on notice thatcarotid holdheld for four
minutes was unnecessary and excessive.
As a result, Defendant Camarillo’s ktan for Summary Judgment on the issue pf
excessive force on the groundsgofalified immunity is denied.
e Causation
Defendant Camarillo also argues that Rl#shave failed to lsow that the carotid
hold actually caused Decedent's death. (D88 at 17-18). Plaintiffs dispute thi

U7

proposition by pointinggo the Medical Examiner's Repo which acknowledges that
Decedent died from aanoxic brain injury, and Ms. Dning’s expert report, which

connects the hold Officer Camarillo applieith Decedent’s injuries. (Doc. 118 at 15

16). Defendant Camarillo’s caation arguments, however, appéo rely on the Court
excluding Ms. Downing as an peart, as he classifies his ovwnedical expert’s testimony
as “uncontradicted.”SeeDoc. 133 at 15). Ashe Court discussed earlier, however, Ms.
Downing is qualified as an expert and hestimony is both relant and creates 3
genuine factual dispute as to whether thetod hold caused Decendes injuries. As a

result, Defendant Camarillo’s Motion for @mary Judgment for Plaintiffs’ excessiv

D

force claim on the grounds of causation is denied.
Accordingly, with regardo Count V, the Court dees Defendant Camarillo’s
Motion for Summay Judgment.
2. Chief Garcia
a. Official Capacity
Plaintiffs’ Amended Complaint narse Phoenix Police Chief Garcia both

individually and in his “official capacity.(Doc. 7 at I 12). Actionfor damages against ¢

rod

party in his or her officiatapacity are, in essence, aa against the government entity.
Monell v. Dep’t of Soc. Servs. of City of NA36 U.S. 658, 690 (18). Thus, “[t]here is
no longer a need to bring official-capacity aos against local government officials, far
under Monell,] . . . local government units cahe sued directly for damages and
injunctive relief.” Kentucky v. Graham473 U.S. 159, 167 (8%). “[P]ersonal capacity
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suits seek to impose persoffiability upon a government official for acts he takes ung
color of state law.”ld. at 165. Official capacity suitson the other hand, “generally
represent only another way of pleading atioacagainst an entity of which the officer i
an agent” and are, in all resgs other than name, to be tezhas a suit agnst the entity.
Id. at 165—66 (citingMonell, 436 U.S. at 690 n.55).

Here, Plaintiffs sue City of Phoenifor the same claims and damages
Defendant Garcia. Plaintiffs alsagree with the above analysiSegDoc. 120 at 4
(“Plaintiffs concede that amction against a municipal ofr in his or her official
capacity [alongside] the municipality is duplicitowsc].”)). Thus, the Court grants City
Defendants’ Motion for Summary Judgment tasPlaintiffs’ clam against Defendant
Garcia in his “official capacity.”

b. Individual Capacity

Plaintiffs also name Chief Garcia as defendant in his individual capacity.

Although 8§ 1983 does not allow faespondeat superiohiability, Chavez v. United
States 683 F.3d 11021109 (9th Cir. 2012) (citing\shcroft v. Igbal 556 U.S. 662, 676
(2009)), a defendant may be liable as a superwnder § 1983 “ithere exists either
(1) his or her personal involvement in thenstitutional deprivation, or (2) a sufficien
causal connection between tkapervisor's wrongful conduct and the constitution
violation.” Starr v. Baca 652 F.3d 1202, 120{®th Cir. 2011) (citingHansen v. Blagk
885 F.2d 642, 646 (9th Cir. 89)). To be held liable, thaugervisor defendant need ng
be “directly and personallyhvolved in the same way aseathe individual officers who
are on the scene inflicting constitutional injurid” at 1205. Rather, the Ninth Circuit hal
recognized that a supervisor may be Heldle based on the following theories: (1) b
“setting in motion a series of acts by others, or by knowingly refusing to terminate
series of acts by others, which [the supm®ax] knew or reasonably should have know

would cause others to inftica constitutional injury”; (2)for the supervisor's “own

culpable action or inaction in the training, supervision, or control of his subordinaftes”

(3) for “his acquiescence in the constitutional deprivatianfsivhich the complaint is
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made; or (4) for conduct that “showed a reskler callous indifference to the rights ¢
others.”ld. at 1205—08 (citations argliotations omitteld Moreover, because of qualifieq
immunity protection, “a supervisor facdiability under the Fouh Amendment only
where it would be clear to a reasonable [suigerythat his conduct was unlawful in th
situation he confrontedChavez 683 F.3d at 111(juotations omitted).

Here, Plaintiffs name Chief Garcia aslefendant solely on the basis that he w
in charge of the PPD at tliiene of Decedent’s alleged imjas, but fail to set forth any
specific allegations that Chief Garcia perdbhnaarticipated in the underlying allegeq

violations of Decedent’s cstitutional rights. Nor do Plaintiffs set forth any factu

allegations that Chief Garcia either perdgnpromulgated any policy that had a dire¢

causal connection withthe constitutional injuries of wth Plaintiffs complain or
knowingly acquiesced to the other Defemida alleged conduct. Thus, the Cou
dismisses the individual-capacityachs against Defendant Garcia.

In sum, Chief Garcia is entitled to rmmary judgment undeCount VI in all
capacities. Accordinglywith regard to Count VI, th€ourt grants @y Defendants’
Motion for Summary Judgmeas to Defendant Garcia.

3. City of Phoenix
a. Officer Camarillo’s Conduct

Plaintiffs also bring a claim againstetiCity under 42 U.S.G8 1983 (2012) and
Monell, 436 U.S. 658. Unddvionell, municipalities may not bleeld liable under § 1983
“unless action pursuant to official unicipal policy of some nature caused
constitutional tort.” Monell, 436 U.S. at 691. Ordinarily, a single constitution
deprivation “is not sufficiento impose liability undeMonell, unless proof of the
incident includes proof that it was causkg an existing, unconstitutional municipa
policy, which policy can be attribed to a municipal policymakerQkla. City v. Tuttle
471 U.S. 808824 (1985).

Thus, in order to establish that th&yCs liable under § 183, Plaintiffs must

prove: (1) that Decedent or Ri&iffs possessed a constitutibmgght of which he or they
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were deprived; (2) that the City had a pwli€3) that this policy amounts to deliberate
indifference to the constitutional right; and {4at the policy is tt moving force behind
the constitutional violation.See Dougherty v. City of Covinag54 F.3d 892, 900
(9th Cir. 2011). “A policy can bene of action or inaction.Long v. Cty. of L.A.

442 F.3d 1178, 1185 (9th Cir. 2006) (citiGity of Canton v. Harris489 U.S. 378, 388
(1989)). Further, the policy at issue ynbe either formal or informalSee City of St.
Louis v. Praprotnik485 U.S. 112, 127 (1988An informal policy exsts when a plaintiff
can “prove the existence of a widespread forac¢hat, althogh not authorized by written

law or express municipal policis ‘so permanent and well settled as to constituts

U

custom or usage’ withhe force of law.”ld. (quoting Adickes v. S. H. Kress & Go.
398 U.S. 144, 167-68 (1970)).

Here, Plaintiffs claim that the City iBable under three distinct theories ¢

—

municipal liability: (1) deliberate indifferend® the proper trainingnd supervision of
PPD personnel; (2) fostering a custom kdwaing officers to deart from PPD policies
and violate constitutional rights; and (3}ifyang Officer Camarillo’s conduct by not
enforcing adequate disciplifé(Docs. 120 at 5-8; 7 at 23-29).
I Failure to Train
Complete inadequacy of training maynount to a policy giving rise thonell

liability. However, “adequately trained officeoscasionally make mistakes; the fact that
they do says little about the training pragrar the legal basis for holding the city
liable.” City of Canton 489 U.S. at 379. Consequently, a claim for inadequate training
under Monell is only sufficient “where that city’sailure to train reflects deliberatg

indifference to the constitutional rights of itthabitants,” and that deliberate indifferenge

_ 2 Plaintiffs also attempt to argue th®PD fostered a culture of sub%ective
discretion among officers and mention PPD @pens Order 1.2 as the source for this
custom. Plaintiffs did not allege thlsabr¥ in their Amended Complaint and never
disclosed this provision as a basis of liabililaintiffs also failed to cite to this
Operations Order in their Response to bb#fendants’ Statement of Facts and did rjot
submit their own statement of facts. Mover, this document is not in the Courtls
Record. The Court cannot considaty responses, statements of fact, or evidence that is
?Stxl_|tszl?()<al%(§rd8ee D’Agnese v. Novartis Pharms. CpA%2 F. Supp. 2d 880, 885-86
. Ariz. :
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was the moving force of theiolation of the plaintiff's federally protected rightd.

at 388, 392. To establish a ‘imy” of inadequate training, plaintiff must offer “proof of
facts evidencing the local gavenent’s awareness of a higiobability of harm if the
government failed to act’Redman v. Cty. of San Dieg@42 F.2d 1435, 1453
(9th Cir. 1991). “A ‘pattern of similar conatiional violations by ummained employees is
ordinarily necessary to demonstrate deliteriadifference for purposes of failure t
train[.]” Flores v. Cty. of L.A.758 F.3d 1154, 1159 (9thrCR014). After all, “[w]ithout

notice that a course of training is deficienta particular respect, decisionmakers c
hardly be said to have delilzgely chosen a training prograhat will cause violations of
constitutional rights.Connick v. Thompso®63 U.S. 51, 62 (2011).

There does exist, howevég narrow range of circumstances [in which] a patte
of similar violations might not be nesgary to show deliberate indifferencd=lores
758 F.3d at 1159 (citingConnick 563 U.S. at 63-64). In this “narrow range ¢
circumstances,” a single incident may sufftoeestablish deliberate indifference whe
the violation of constitutional rights is a ghly predictable conseqguee” of a failure to
train because that failure taain is “so patently obvious.Connick 563 U.S. at 64. In
explaining this “narrow rarg of circumstances,” the S@me Court hypotsized that
where a municipality “arms its police forcatwfirearms and deploys the armed office
into the public tacapture fleeing felons without trang the officers in the constitutiona
limitation on the use of deadly force,” a patteof similar violations would not be
necessary to show deliberate indifferenick.at 63 (citingCity of Canton 489 U.S.
at 390 n.10).

Plaintiffs argue that PPB’training policy on the carotidold is deficient because
it fails to specify a “maximum applicatioime” for the hold. (Doc 120 at 6). City
Defendants rebut Plaintiffs’ claim by noting tH&®D’s policy instruc officers that the
average person will be rendereccanscious in approximately ‘® 15 seconds” and tha
“inoperable brain damage” could occur if theld is in place for “4 to 6 minutes.’

(PRCP at 1 173). In essence, Plaintiffsanguing that becauseghPPD policy “does not
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instruct user[s] of [the catid hold] that they should not utilize thechnique for more
than 15 seconds, 30 secon@8,seconds, 90 seconds, 186asels, or more,” the policy
amounts to a failure to traind().

Applicable to the allegations in thissgg in addition to spdc academy training
requirements, officers for PPD are requiredtdake a two-hour training lesson in the
carotid hold. [d. at  186). This lesson is bdsen the AZPOST Defensive Tactic

UJ

Instructors lesson plan and outlineBD’s use of force policiesld( at § 187). Plaintiffs
dispute the efficacy of this training pmaegn based on Officer Camarillo’s inability to
recall whether he was trained in “how lotay apply the [carotichold] on a suspect,”
among other specific recollectiond.(at § 186).

Because Plaintiffs have not argued tR&intiffs’ and/or Decedent’s injuries ar¢

AY”4

part of a “pattern of constitutional violatidrisy PPD officers, Plaitiffs must proceed on
a single incident theory. Plaintiffs do not alleg¢hat PPD failed to providanytraining;
instead, Plaintiffs argue that PPD’s carotididhimaining was defi@nt because it failed to
specify a maximum application timeSee Mendez v. Cty. of San Bernardino
540 F.3d 1109, 1123-24 (9th Cir. 2008yerruled in part on other grounds by Arizon
v. ASARCO LLC773 F.3d 1050 (9th €i2014) (affirming summary judgment in favola

=

of a municipality, in part, because plaintiffrgsented no evidence. that the County
negligently failed to comply ith the POST regulations draining”). Taking Plaintiffs’

facts as true, Officer Camatrillo caused themn here by applying carotid hold for over
four minutes. However, PPD’s training masdsiexplicitly warn offcers that “irreparable
brain damage may occur” if a proper carotiddhslin place for longer than four minutes.
As a result, even if the training materiélad indicated a particular maximum time for
application of a carotid hold)fficer Camarillo was alrely on notice of the dire—and
potentially lethal—consequences of a cardiadd applied for over four minutes. Thus,

this is not a situation wherDecedent’s injuries wertso obvious” and “so likely to

_ 13 Plaintiffs mention that the use of ctidbholds past their maximum applicatio
time was “so persistent and weggead” at PPD. (Doc. 120 @}. However, this claim is
conclusory and cites to no incidergsides the one in this case.

—
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result” from PPD’s failure to specify a maximuapplication time for a carotid hold in it$

training materials that the City is subjectNtmnell liability on this theory.See City of
Canton 489 U.S. at 388.
il. Adopted Custom or Policy

To prevail on a theory that a goverent entity adopted an unconstitution
custom or policy, a plaintiff must prove “theigbence of a widespread practice that . . .
so permanent and well settledtasonstitute a ‘custom or usaigvith the force of law.”
Gillette v. Delmorge979 F.2d 1342, 1349 (9th Cir. 1992) (quot@protnik 485 U.S.
at 127). Plaintiffs appear to argue thdfi€é@r Camarillo’s failure to follow PPD written
procedure amounted to an undigsional custom or policy.See, e.g.Doc. 7 at { 201
(“Phoenix [O]perations [O]rdefl.5(G) states that after the technique is used and
subject is rendered unconscious, officerstaranmediately roll tle suspect onto their
side and check for vital signs. As statedove, none of thefficers checked for
[Decedent’s] vital signs on theecond floor landing.”)). Althagh Plaintiffs allege that
PPD officers deviated from policy by tasimecedent, they fail to cite to any othe
incidentsin which PPD officers éed to follow PPD guidelinesWithout reference to
other incidents, it is impossible for the Cotartdiscern a custom d@ailing to follow PPD
guidelines from any “widespread practic&Sée, e.g.Hulstedt v. City of Scottsdale
884 F. Supp. 2d 972, 1016 .(Briz. 2012) (“At most, somendividual officers were not
thoroughly familiar wih the material that Plaintiffacknowledge [the Department] use
to train its officers. Even if true, this fagbes not give rise to municipal liability.”).

1 Ratification

While a policymaker’s ratification of a bardinate’s actions can give rise t
municipal liability, the plainff must prove botlihat the policymakehad knowledge of
the violation and that “the policymakapproved of theubordinate’s act.’Christie v.
lopa, 176 F.3d 1231, BB (9th Cir. 1999). “For examg| it is well-settled that a
policymaker’'s mere refusal to overrulewsrdinate’s completed act does not constitt
approval.”ld. (citing Weisbuch v. Cty. of L.A119 F.3d 778, 781 (9th Cir. 1997)). Hers
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Plaintiffs argue that the City “ratifiedOfficer Camarillo’s unonstitutional conduct by
not disciplining him:* (SeeDoc. 7 at 1 186, 205). Howayélaintiffs cite no authority
for the proposition that a single failure teprimand, without me, is sufficient to
support a finding of ratification. Furtheare, the authority is to the contraigee, e.g.
Gillette, 979 F.2d at 1349 (“A section 1983 pitiif may attempt to prove the existenc

of a custom or informal policy with evidence @peatedconstitutional violations for

which the errant municipal officials wemot discharged or reprimanded.” (emphasi

added)); Collender v. City of Brea No. SACV 110530 AG (MLGXx),
2013 WL 11316942, at *15 (C.D. Cal. Mat, 2013) (granting summary judgment i
favor of a municipality where plaintiffs did hprovide “sufficient eidence showing that
the ratification was a ‘conscious, affirmatiehoice’ or that the failure to reprimang
officers was part of systematic problems” (quotingaugen v. Brosseau
339 F.3d 857, 875 (9th Cir. 2003))).

Because Plaintiffs have not peesed sufficient evidence under avignell theory,
City Defendants’ Motion for Summary Judgment on Menell claim (Count VI) is
granted as to Officer Camarillo’s conduct.

b. DismissedOfficers’ Conduct

Plaintiffs’ Amended Complaint asserthat the City is liable und@&ionell for the
conduct of Lieutenant Hoover, Sergeants \Wesind Luebkin, and Officers Matthews
Schmidt, Linn, and Hessner, each of whbave been dismissed with prejudic€eé
Docs. 7, 48). City Defendants argue that tity €annot be liable for the conduct of th
dismissed officers because “the undenyi conduct of the officers” was no
unconstitutional. (Doc. I0at 12). City Defendants furthargue that “Plaintiffs have nof
disclosed any expert to opine on the disndss#icers’ conduct, or the City’s training
supervision and/or discipline asrilates to these officers.td(). Moreover, the Court
notes that Plaintiffs do not even mention twnduct of any of thesofficers (with the

exception of Officer Matthews, whom Plaintiffsention twice) inthe “Relevant Facts”

4 Plaintiffs failed to clarify (or mentiorthis ratification theoryn their Response.
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portion of their Responses tefendants’ Motions folSummary Judgment. Thus, i
appears that Plaintiffs have abanddnthese claims against the Cityee Shakur v.
Schrirg, 514 F.3d 878, 892 (9th Ci2008) (“[A] plaintiff has‘abandoned . . . claims by
not raising them in opposition to [the fdedant’'s] motion for summary judgment.”
(quotingJenkins v. Cty. of Riversidd98 F.3d 1093, 109%.4 (9th Cir. 2005)))see also
Estate of Shapiro v. United Stateg34 F.3d 1055, 1060 (9t@ir. 2011) (“[Plaintiff]
abandoned this claim by failing raise it in opposition to the [defendant’s] motion fq
complete summary judgment.”).

In sum, the City is entitteto dismissal of Count Vor all underlying officers’
conduct. Accordingly, with ggard to Count VI, the Cotrgrants City Defendants’
Motion for Summay Judgment.

C.  State Law Gross Negligencand Wrongful Death Claims™

Plaintiffs assert a wrongful death ctaiagainst Officer Camélo and, both a
respondeat supericand negligent supervision theory, against the Eifyefendants first
argue that Plaintiffs failed to put forwardyaevidence that OfficeCamarillo breached
the standard of care (which would be regdirto prove a neglence claim) becauss
Plaintiffs failed to disclose a standardazre expert. (Doc. 104t 20-21). Defendants’

second argument is that Officer Camarillo'se of force was justified under Ariz. Rey.

Stat. § 13-413. (Doc. 98 at 16).

Defendants raise a novel argument rem@rdexpert testimony to establish
standard of care. “Ordinarilhe standard of care to be applied in a negligence ag
focuses on the conduct of a reasongiiydent person undehe circumstances,Sw.
Auto Painting & Body Repair, Inc. v. Binsfel®04 P.2d 1268, 1272 (Ariz. Ct

> City Defendants also argue for summauggment on Count | of Plaintiffs’
Amended Complaint—the sir® negligence claims. (Dod01 at 20). However, the
Court has already dismissed those clai@seDoc. 31).

16 Although Plaintiffs assert this ctai against “all Defendants,” they fail tg

present any legal or factual argument tiwatld implicate Chief Garcia. (Doc. 7 at 17).

é_s a result, the Court will construe thisich against only Defendants Camarillo and tl
ity.
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App. 1995), and the jury may rely on itsvn experience in determining whether th
defendant acted with reasonable c&ell v. Maricopa Med. Ctr.755 P.2d 1180, 1182
(Ariz. Ct. App. 1988). “However, when a ngen holds himself out to the public g
possessing special knowledge, skill, or expertise, he must perform according 1
standard of his professiorBinsfeld 904 P.2d at 1272. In suchses, expert testimony i
required to educate the jury regarding that standdaéti v. Hawaij No. CV-13-02189-
PHX-JAT, 2015 WL 954823, at *2 (D. Ariz. Oct. 142015) (“[U]nder Arizona law,
when ‘the alleged lack of care occurredidg [a] professional or business activity, th
plaintiff must present expert witness testimas to the care and mpetence prevalent in

m

the business or profession.” (quotifg Joseph’s Hosp. & Med. ICv. Reserve Life Ins.
Co, 742 P.2d 808, 816 (Ariz. 1987))kee also Porter v. Ariz. Dep't of Corys.
No. 2:09-cv-2479-HRH, 201RVL 7180482, *2-5(D. Ariz. Sept. 17, 2012). However
where negligence is “so grossly apparent” thatould be obvious ta lay person, expert
testimony establishing a standar@df care may not be necessaryBell,
755 P.2d at 1183 n.1.

Defendants contend that “[b]Jecause pmlicaining in the usef force involves

highly technical matters, and the supennsiand retention of police officers involve

administrative, personnelnd professional matters well beyond the common knowle(

of a lay person, Plaintiffs’ faure to provide expert testiomy establishing the applicabl¢

standard of care is fatal their claim.” (Doc. 101at 20). Arizona courts have yet t
decide whether expert testimony is necessasgstablish a standard of care in situatio
involving more technical usesf force—like the carotid hdl In their Responses tc
Defendants’ Motions for Summary Judgmen&iftiffs make no argument as to thes
guestions of law. Plaintiffs also fail to explain how Officer Camarillo’s negligence cq
be “so grossly apparent” and dot respond to Defendants’sgification defense. In fact,
Plaintiffs fail to even mention their statealalaims in either Response. Thus, it appe:
that Plaintiffs have abandondkese claims against Defendari®e Shakur514 F.3d
at 892 (citinglenkins 398 F.3d at 1095 n.4).
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Accordingly, with regardo Count Ill, the Court grda both Defendat Camatrillo
and City Defendants’ Motiws for Summary Judgment.

D. Punitive Damages

Defendant Camarillo seeks summary judgrnon Plaintiffs’ rquest for punitive
damages. (Doc. 7 at § 175).fBedant Camarillo argues thah& record is utterly devoid
of any evidence that Officer Camarillo actedth requisite ‘evil motive’ or ‘callous
indifference’ to warrant punitive damagesden § 1983.” (Doc. 9&t 18). Plaintiffs
respond that such motives could be inferogda jury through vaous actions taken by
Officer Camarillo. (Doc. 118 at 16-17).

“[A] jury may be permitted to assess five damages in an action under 8§ 19§
when the defendant’s conductsisown to be motivated by iewmotive or intent, or when
it involves reckless or callous indifference ttee federally protected rights of others
Smith v. Wade461 U.S. 30, 56 (1983). As discudszbove, the Court grants summa
judgment on all claims against City Datlants, Chief Garcia, and Officer Camarillg
with the exception of Plairfts’ § 1983 excessive force claim against Officer Camaril
Given that Plaintiffs have ised triable issues as thie constitutionality of Officer
Camarillo’s carotid hold, the Court finds thhe evidence is suffient to create a triable
issue as to whether Officer @arillo’s conduct meets the federal standards for an aw
of punitive damages.

Accordingly, with regard to puniter damages, the Cdudenies Defendant

Camarillo’s Motion fo Summary Judgment.
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IV. CONCLUSION

Based on the foregoirg,

IT IS ORDERED that City Defendants’ Motio to Exclude (Doc. 94) is
DENIED.

IT IS FURTHER ORDERED that Defendant Camarillo’s Motion for Summar
Judgment (Doc. 98) iISRANTED in part andDENIED in part, consistent with the
reasoning abov¥. Defendant Camarillo is entitled summary judgment on Counts I
[ll, and V. Summary judgment for DefemitaCamarillo is denied on Count V.

IT IS FURTHER ORDERED that City Defendast Motion for Summary
Judgment (Doc. 106) GRANTED. Defendant Garcia is entildo summary judgment
on Counts Il, lll, and V. Defatant City of Phomix is entitled to ssnmary judgment on
Counts Il and VI.

Dated this 2nd dagf November, 2016.

_ " As stated before, to the exte@ity Defendant's Motion seeks summar
judgment on Count | of Plaintiffs’ AmendeComplaint, the Court has already dismiss
these claims.§eeDoc. 31). Therefore, the Court dentésit portion of City Defendants’
Motion for Summary Jigment as moot.

18 Defendant Camarillo’s Motion to @te, embedded ithin Defendant

Camarillo’s Reply i_n_SupBort of his Motidor Summary JudgmeriDoc. 133 at 15-16),
Is ruled on as specified above.
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