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NOT FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Corletha Sherie Davis, No. CV-14-01950-PHX-DJH

Petitioner, ORDER
V.
Charles L Ryan, et al.,

Regpondents.

Pending before the Courtpso sePetitioner’s Petition for W of Habeas Corpus
pursuant to 28 U.S.C. § 22%Boc. 1) and the Repoand Recommendation (‘R & R”)
of United States Magistrate Judge MichdlleBurns (Doc 9), wherein she recommengs
denial of the Petition and disssal with prejudice. Petither timely filed objections to
the R&R. (Doc. 10). Respondents filed ngemtions. The Court now rules as follows.

R&R

Petitioner is seeking habeas relief bagpdn one narrow claim, which she raised

on direct appeal to the Arizona CourtApipeals. Namely, Petitioner alleges:

that because the trial cougave a duplicitous, dangerous-
offense instruction in that it @uded two distinct theories the
jury could have used tonfd the offense was dangerous
(serious physical injury andse of a deadly weapon), there
was no unanimous jury findingf dangerousness that would
support aggravating Petitioner'sentence, as under the
Arizona statutory sentencingscheme “serious physical

injury” could not be used as an aggravating factor.
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(Doc. 9 at 4:11-16). After detailed and accurate recitatiohthe background of this
claim, the Magistrate Judge proceeded toyaemalvhether a faulty jury instruction coulg
support habeas relief herein.

At step one of this analysis, the Mstgate Judge found that “constitutional errg
occurred when the trial court relied oretambiguous dangerousness finding to impd
an aggravated sentence[idl. at 6:12-13 (citation omitted), which thea& conceded in
its answer. (Doc. 7 at 8:7-11). Based uplois finding, the Magistrate Judge proper
applied the harmless-error test, and found ‘tRatitioner was not prejudiced, . . ., by th
erroneous jury instruction, as it did notvkaa substantial and injurious effect on h
trial.” (Id. at 6:17-18). Finally, the Magistrafeidge found, among other things, th
“Petitioner does not allege @stablish that she was prejced by the erroneous jury
instruction, and thus Petitioner ot entitled to hakaes relief.” (d. at 7:7-8) (citation
omitted). Because Petitioner’'s habeas petitidedaon the merits, the Magistrate Judg
as stated at the outset, recommended deniadismissal with prejude. The Magistrate
Judge further recommended denial of a Gedtié of Appealability and leave to proces
in forma pauperion appeal because Petitioner did make the requisite showingee
id. at 7:23-25.
[I. Analysis

This Court must “make a deovo determination of thogmortions of the report or
specified proposed findingsr recommendations to wint a Petitioner objects. 28
U.S.C. 8 636(b)(1)(C);see alsoFed.R.Civ.P. 72(b)(3) The district judge must

determine de novo any part of the magistjadge’s disposition that has been proper

objected t0.”);U.S. v. Reyna-Tapja328 F.3d 114, 1121 (¥ Cir. 2003) (same).
Conversely, the relevant provision ofethFederal Magistrates Act, 28 U.S.C.

636(b)(1)(C), “doesiot on its facerequire any review at all . . of any issue that is no
the subject of an objection.Thomas v. Arp474 U.S. 140149 (1989) (emphasis added
see also Wang v. Masaiti$16 F.3d 992, 1000 n. 13"(@ir. 2005) (“Of course, de novd
review of a R & R is only required whean objection is made to the R & RRdyna—
Tapia] 328 F.3d [at] 1121. . . (“Neither ¢hConstitution nor the Federal Magistrates
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Act] requires a district judge to review, devo, findings and recommendations that t
parties themselves accept @arect”)[.]”). Likewise, it iswell-settled that “failure to
object to a magistrate judge's factual firgh waives the right to challenge thos
findings[.]” Bastidas v. Chappelf91 F.3d 1155, 1159(<Cir. 2015) (quotingvliranda
v. Anchondp 684 F.3d 844, 848 {9Cir. 2012) (internal quotation marks omitteq
(footnote omitted)).

Although Petitioner Davis did file objectionsritically, she is not challenging any
aspect of the R & R. Instead, Petitioner contends that the State “failed to notify [h
[its] intent to use” another sentence aggravatarse of a deadly vegpon. (Doc 10 at
8:24-27). This seemingly new claim wasdarstandably, not addseed in the R & R.
Moreover, because Petitioner makes no objectradl to the R & R, this Court is nof
required to review the R & RNonetheless, the Court hasimved the R & R and agree
with its sounding reasoning, findings aretommendations. The Court will, therefors
accept the R & R, deny the Petition afisimiss this matter with prejudic6ee28 U.S.C.
8 636(b)(1)(C) (“A judge of the court may aptereject, or modify, in whole or in part
the findings or recommendations made by mhagistrate judge.”); Fed.R.Civ.P. 72(b)(3
(same).

[11. Conclusion

Accordingly,

IT IS ORDERED ACCEPTING AND ADOPTING as an Order of this Court
Magistrate Judge Burns’ R & R (Doc. 9).

IT IS FURTHER ORDERED DENYING AND DISMISSING WITH
PREJUDI CE the Petition for Writ of Habeas Corppsrsuant to 28 U.E. 8 2254 (Doc.
1).

IT ISFURTHER ORDERED a Certificate of Appealability and leave to proceg
in forma pauperion appeal b®ENIED because Petitioner has not made a substar

showing of the denial of a constitutional right.
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IT IS FINALLY ORDERED that the Clerk of the @urt shall terminate this
action and enter judgment accordingly.
Dated this 20th day of June, 2016




