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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Todd Candelarieet al, No. CV-14-02123-PHX-JJT
Plaintiffs, ORDER

V.

Tolleson, City ofet al,

Defendants.

At issue is Defendants George Good,ndie Jackson, Reyddedrano, and City
of Tolleson’s Motion for Summary Judgmeioc. 61, MSJ), to which Plaintiffs Todd
Candelaria and Jeff Hamm filed a RespofBec. 65, Resp.) and Defendants filed
Reply (Doc. 67, Reply). For the reasons thdlibfe, the Court finds that Plaintiffs have
not shown there is a genuine dispute asaty material fact of their claims ant
Defendants are entitled to judgment as a maifelaw. The Court therefore grant
Defendants’ Motion for Summary Judgment.

l. BACKGROUND

Plaintiffs Mr. Candelaria and Mr. Hammho work as firefyhters for Defendant
City of Tolleson (the City), brought this @$n response to disciplinary actions the
employer took against them. Defendant Mr. GaChief of the City’s Fire Department
Defendant Ms. Jackson is the City’s rHan Resources Director, and Defenda
Mr. Medrano is the City Manager.

Plaintiffs are active members of thénited Valley Firefighters Association

International Association of Fire Fighterkocal 3449 (the “union”), a local labor
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association of firefighterand emergency medical and nescservice providers. During
the time material to this case, Mr. Candelavas president of the union, and Mr. Ham
was vice president. Plaintiffs allege thHaefendants took disciplinary actions again
them in retaliation for their participation the union’s ongoing effb to pass a meet ang
confer policy in the City of Tolleson and th@ion’s provision of rief services for the
City of Prescott following amassive fire in Yarnell Hill(the “Yarnell Hill Fire”)
(collectively, the “allged union activities”).

A. The Yarnell Hill Fire Relief Efforts

The following facts are undisputed unledberwise indicatedOn June 30, 2013,
19 firefighters were killed whildighting the Yarnell Hill Fie near Prescott, Arizona
(Doc. 62, Defendants’ Statement of FaittsSupport of Summary Judgment (DSOH
Ex. A, Declaration of Georgéood (Good Decl.) 1 2.) The neday, at the instruction of
the Professional Fire Fighters of Arizon(*PFFA”), the union began looking fol
volunteers to provide relief assistance in Po#ts (Doc. 66, Plaintiffs’ Response {(
Defendants’ Statement of Material Factsd &tatement of Addibnal Material Facts
(PSOF), ExU.) On July 4, 2013, Bryan Jeffriethen vice presieint of the PFFA,
contacted Chief Good by emad request assistance frahre Tolleson Fire Department
(DSOF, Ex. B, Deposition of George @b (Good Dep.) at 871-25.) Chief Good
decided to send Captain Jon d&den and his crew to providelief assistance to Prescof
on July 13, 2013. (Goodep. at 88:12-17.)

At some point, Mr. Candelaria, on behalfthe union, arranged for a sign-up she
to be placed at the City fire departmdat firefighters who wshed to volunteer in
Prescott. (Good Decl. § 5.) Whédarald Franzmeier, a Citydifighter who is not a union
member, went to sign up teolunteer, Mr. Candelaria told him that he could n
participate because only union members @¢oudlunteer. (DSOF, EXE, Deposition of
Jerald Franzmeier (Franzmeier Dep.) 28:15-22.) A couple of hours later, aftg
Mr. Candelaria learned he had upset. Mranzmeier, he apologized to hifDSOF,
Ex. D, Deposition of Todd Cualelaria (Candelaria Dep.) 24:14-16; Good Decl. 1 5.)
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As the City fire department preparedsend Mr. Mecum’s crew to provide relie
services to Prescott, Mr. Candelaria reed a phonecall from Ray Maione, a PFFA
representative. (DSOF, Ex. Beposition ofRay Maione (Maione Dep.) at 43:3-44:1
Mr. Maione told Mr. Candelari¢ghat if the City fire departmme sent a relief crew with

non-union members, their tkiovould be rejected wheit reached Prescott. (Maione

Dep. at 44:3-45:1.) However, Tim Hill, then-pigent of the PFFA, testified that he wg
not aware of anyone reaching aut behalf of the union to grfire department to state
that relief services from non-union membevsuld not be welcome. (DSOF, Ex. G
Deposition of Tim Hill (Hill Dep) at 22:19-24.) Mr. Hill furthetestified that he would
not have sanctioned thatessage. (Hill Dep. &2:19-25.) Mr. Jeffries also testified the
he would not have sationed that message. (DSOF, Ek. Deposition oBryan Jeffries
(Jeffries Dep.) at 45:3-15.) Mr. Jeffries detlhate “there was a toof confusion” and
people were “getting limited information,” arithere might have been a lack of clarit
about what role # association [was] playing at anyrgpeular time.” (Jeffries Dep. at
48:22-49:5.)

After Mr. Candelaria’s phone call witkir. Maione, he spoke with Mr. Hamm

)
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and they agreed that Mr. Hamm would relay the message to Mr. Mecum. (Candelar

Dep. at 41:4-11.) When MMecum heard the message, he said he would “have to t
about” what to do about MFranzmeier, the only non-union member scheduled to bg
the July 13 relief crew. (DSOF, Ex. J, Depios of Jonathan Mecum (Mecum Dep.) 4
36:1-3, 38:22-39:3.) A day or two laterrMMecum told Mr. Hamnthat Mr. Franzmeier
would be “staying right wher he’s at,” implying thatMr. Franzmeier would still
participate in the relief efforts. (Mecum Peat 39:6-9.) Consequently, Mr. Franzmei
went as part of Mr. Mecum’s crew to Predgamn July 13, and everyone in the crew w
allowed to participate in the relie§sistance. (Mecum Dep. at 39:23-40:1.)

B. Mr. Franzmeier’'s Attempted Resgnation and the City’s Investigation

On July 15, 2013, MrFranzmeier had a convetism with Mr. Mecum that

prompted Mr. Franzmeier to seek resignafimm the City fire department. (Franzmeie
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Dep. at 49:12-19, 49:237, 51:1-4.) Accorthg to Mr. Franzmeier, Mr. Mecum
expressed concern about possible repernssof going against union wishes b
allowing Mr. Franzmeier to pcipate in the relief effortFranzmeier Dep. at 50:6-15.
Mr. Franzmeier also testified that teehad been a rumor circulating among fi
department employees about Mr. Mecugoing against union wishes that w3
“something to the effect if you're not onetttrain, you're going to be run over it,]
referring to supporting the union. (Frameier Dep. at 51:17-24.) During thei
conversation, Mr. Franzmeier told Mr. Meunuthat because of these concerns, he \
going to Human Resources to resign. (Zraeier Dep. 49:12-50:8.) Mr. Mecum the
told Chief Good about Mr. Bnzmeier's plan to resign, and Chief Good immediat
informed City Manager MrMedrano. (Good Dep. at 7@471:6.) Mr. Medrano called

Human Resources Director Ms. Jackson anche her not to accept Mr. Franzmeier

resignation. (DSOF, Ex. K, Deposition of y®s Medrano (Medrano Dep.) at 43:6-11|.

Mr. Franzmeier met with Mr. Medranm@ Chief Good to explain his concerng

which included, accordintgp Mr. Medrano, a “worry thahis lack of affiliation with the
fire union could lead to bdg harm [of him or] his fri@ds, specifically Jon Mecum.”
(Medrano Dep. at 44:6-19.) & the meeting, Mr. Medrargalled the City of Tolleson’s
Police Chief, Larry Rodriguez, and asked him to conduct an administrative investig
into the issues underlying Mr. Franzmeieztasncerns. (Medrano Dep. at 21:9-12, 49:2
53:6, 51:8-14.)

On August 30, 2013, Mr. Rodriguessued the investigative report, entitle
Tolleson Police Memorandum (the “Memorandi. (Rodriguez Dep. at 13:7-18; DSOHR

Ex. P, Tolleson Police Memorandum.) Therv@andum concluded that Mr. Candelar

had “den[ied] a subordinate @ioyee the opportunity to volunteer for an assignme

solely because the employe&s a non-union member.” (Tolleson Police Memorand
at 18.) In addition, it found that Mr. Candetahad directed a subordinate, Mr. Hamm,
“threaten another fire Captain that an assighelleson fire enginavould be turned away

because it had a non-union member on te/¢r(Tolleson Police Memorandum at 18
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The Memorandum noted that “union ordersTwleson fire personnel do not superse
City of Tolleson policy” andhat Mr. Candelaria’s actiomad “attempted to counterman
an assignment of a duly authorized firesponse unit,” whit was “outside of
Candelaria’s authority.” (Tolleson PolicMlemorandum at 18.) It concluded thg
Mr. Candelaria had engaged in misconductaiyng to fulfill his duties as a supervisor
violating the City’'s Anti-Harassmentnd Discrimination polig, and not being
forthcoming in the investigation. (Tleson Police Memorandum at 18-19.) Th
Memorandum also found that Mr. Hamfknowingly disregarded the operations
directives of the Fire Department by injectia union bias based slyl@n the fact that a
non-union firefighter was part of the fireegv” and had thereby viated the City’s Anti-
Harassment and Discrimination poli¢yolleson Police Memorandum at 19.)

C. The Disciplinary Actions Against Plaintiffs

In response to the Memorandum, Gh&ood took disciplinary action agains
Mr. Candelaria and Mr. Hamm. Chief Goadcommended that Mr. Candelaria [
demoted from his position as @ain to firefighter. (Good D& at 119:9-11.) During a
meeting with Mr. Medrano and Chief Goadgarding potential disciplinary actions
Mr. Candelaria stated “the emotions of thtey may have gotten . [sic] the day the 19
firemen died and maybe | cauhave handled that little bit better.” (Good Decl. { 6.
Mr. Medrano ultimately decidkto only discipline Mr. Cadelaria with a five shift
suspension. (GooBecl. 1 8; Medrano Dep. 104:2:1BSOF, Ex. Q.) Akf Good also
issued a disciplinary natt—a written warning for ins&wordination—to Mr. Hamm.
(Good Dep. 140:14-18; PSOF, Ex. W.) @hief Good’'s disciplinary meeting with
Mr. Hamm, Mr. Hamm acknowledged that Hearned something” and described th
incident as a “growing experience.” (Gobecl. { 15.) Mr. Hamm said that he “woul
understand if [Chief Goddvould have a trust issue” because of his conqGxiod Decl.
118.)
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D. The Meet and Confer Proposal

For many years, the union has advocébedhe Tolleson CityCouncil to pass and
implement a meet and conferlipy. Mr. Candelaria testifiethat the proposed meet an
confer policy would involve the firefightergights and their ability to “discuss thei
working conditions.” (Candelaria Dep. at 77:12-13.) Mr. Hamm stated that the U
wanted a meet and confer policy “so we wbbave a seat at [th@ble and influence—
or have some say in the policies that areated and the way thatir membership is

treated.” (Hamm Dep. at 39:13-17.) Accomglito Mr. Candelaria, a meet and confs

policy has been a union priority since bbecame union president in 2000. (Candelari

Dep. at 47:14-21, 48:16-17.) He testified timafate 2012 or earl2013, the union started
increasing pressure on thelléson City Council—making a ‘drd push”—to consider a
meet and confer policy. (Candelaria Dep. at 48:12-20.)

Mr. Candelaria stated that as parttie¢ “hard push,” the uon obtained advice
from PFFA and a public relations firm aboutthto best advocate for a meet and conf

policy. (Candelaria Dep. at 54:1-7.) Theiamalso formed a political action committe

but did not spend any related funds.af@elaria Dep. at 62:20-63:2, 64:17|

Mr. Candelaria testified that at some point he had conversations about a meet and
policy with Mr. Medrano, Chief Good,nd possibly some city council member:
although he could not remember specifica{Candelaria Dep. at 77:15-22.) He nev
made any advocacy efforts anTolleson City Council meetg, however, or raised the
issue with members of the public. (@klaria Dep. at 77:23-25; 78:1-20.)

The union also engaged some written communicatiadvocating for a meet and
confer policy. In 2008, Mr. Candelaria semt email to Mayor Gamez that advocated f
the Mayor to let go of his teong reservations with regards to the meet and cor
process.” (Candelaria Dep. 48:24-51:10SOF, Ex. R, May 1,2008 Email.) On
January 31, 2014, the “Tolleson Firefightepgisted a message on their Facebook pi
with a link to information abut the meet and confer policy. (PSOF, Ex. AA, Tolles

Firefighters Facebook Page.) The union alstftdd a Meet and Confer Proposal and
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Meet and Confer Draft Ordinance, but thene not dated, and there is no evidence
when they were created. (PSOF, Ex.TYJleson Meet and Coef Proposal; PSOF, Ex
Z, Meet and Confer Draft Ordinance; Hanidep. at 38:6-39:4.) The Meet and Confg
Proposal states that City ®blleson employees want a pglifft]o facilitate a process in
which we can sit down with City Magament and discuss our issues in

positive/productive manner.” (Meand Confer Proposal.) €hMeet and Confer Draft

Ordinance states that the scaopfethe meet and confer gmess “covers wages, hours

benefits and working calitions.” (Meet and Confer Draft Ordinance.)

On September 24, 2014, PlaintiffsrMHamm and Mr. Candelaria brought th
action against Defendants raising threenatai (1) unlawful retaliation for Plaintiffs’
exercise of their First Amendment right teeafg out about matters ptiblic concern, (2)

unlawful retaliation for Plaintiffs’ exercise dieir First Amendment right to freedom g

association, and (3) unlawful retaliation fBiaintiffs’ exercise of their rights under

A.R.S. 8§ 23-1411 to associate with otlieefighters who are union members. (Comgpl.

19 42, 49, 56-57.) Defendants now move for Sumndadgment as to all of Plaintiffs’
claims against them.
Il. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttltere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asratter of law. Fed. R. Civ. P. 56gelotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@}jsenberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underishstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab

jury could return a verdict for the nonmoving party’’
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In considering a motion for summary judgmethe court must regard as true th
non-moving party’s evidence, iifis supported by affidavitsr other evidentiary material.
Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Howendhe non-moving party
may not merely rest on its pleadings; it musiduce some significant probative eviden
tending to contradict the awing party’s allegations, thdrg creating a material questiof
of fact. Anderson 477 U.S. at 256-57 (holding thiae plaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgifiestt);
Nat’'| Bank of Ariz. v. Cities Serv. C&@91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befebted by relying dely on conclusory
allegations unsupporteloly factual data.Taylor v. Lisf 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a parigho fails to make a showing
sufficient to establish the exeénce of an element essential to that party’s case, an(
which that party will bear thburden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th Cir. 1990) (quotit@elotex 477 U.S. at 322).

lll.  ANALYSIS

Plaintiffs’ Complaint alleges that btaking disciplinary action against them
Defendants unlawfully deprived them of thaghts under the United States Constitutic
and Arizona state law and subjected them tawhll retaliation in vichtion of 42 U.S.C.
§ 1983 and A.R.S. § 23-1411(A). (Doc. 1, Confpl-2.) Plaintiffs specifically contend
that Defendants unlawfully retaliated against them for exercisingrtgbts to: (a) speak
about matters of public concern, (b) particgpat an association and its related activiti
involving matters of publicconcern, and (c) join an gimyee association for public
safety employees. (Compl. 1 42, 47, 54-55.)

A. Plaintiffs’ First Amendment Claims

Plaintiffs argue that the adverse eayhent actions taken against them we
“taken in response to, anth retaliation for, the [P]latiffs’ exercise of their
constitutional and lawful right® speak out about matters @idiblic concern” and their

“rights to freedom of association” in vigian of the First and Fourteenth Amendment
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(Compl. 111 42, 49.) The Ninth Circuit CourtAppeals has created a five-step inquiry
determine whether an employer unlawfullyateated against an employee for engagil
in protected speechrobinson v. York566 F.3d 817, 822 (9tRir. 2009). First, “the
plaintiff bears the burden of showing: (1) winet the speech addressed an issue of pu
concern; (2) whether the plaiifi spoke as a private citizeor public employee; and (3
whether the plaintiff's protected speech wasubstantial or motivating factor in th
adverse employment actionld. (internal citations and uptations omitted). “[l]f the
plaintiff has satisfied the first three stefise burden shifts to the government to sho
(4) whether the state had an adequate joatibn for treating the employee differentl
from other members of the general public; and (5) whether the state would have tak
adverse employment action evansent the protected condudd’ The Court notes that
the Ninth Circuit has collectively analyze@@&dom of speech and freedom of associat
claims in the third prong of the five-gténquiry when both e@ims are asserte8ee, e.g.,
McKinley v. City of Eloy705 F.2d 1110, 1115 (9th Cir. 1983). The parties do the san
their briefs, and the Court will address Pldfat First Amendment @ims collectively in
section two below.
1. Speech That Addresses an Issue of Public Concern

Speech involves an issue iiblic concern when it can be “fairly considered
relating to any matter of political, social, or other concern to the commu@ibnhick v.
Myers,461 U.S. 138, 147 (1983). Troake this determination, @urt must look at “the
content, form, and context of a given staent, as revealed by the whole recotd.”at

147-48. This “inquiry into therotected status of speeishone of law, not fact.1d. at

[0
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147-48 n.7. Speech that adsses “individual personnel disputes and grievances”;]hat

“would be of no relevance tihe public’s evaluation of thgerformance of government
agencies” generally is nof public concernMcKinley, 705 F.2d at 1114.

Plaintiffs present evidence of thespeech relating to two alleged unio
activities—the Yarnell Hill Fire relief effortral efforts to institutea meet and confer

policy—and claim that such speech is pratdct(Resp. at 5-8.) In support of the
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position, Plaintiffs assert that “[m]ultiple cdsrhave concluded that speech on behalf

labor unions isprima facie protected by the First Amendmt.” (Resp. at 5.) This

assertion is misleading. In fathe cases Plaintiffs cite gport the opposite conclusion—

that speech on behalf bor unions is ngtrima facieprotected. One case Plaintiffs cit
states “an employee’s speechtiaty or association, merelpecause it is union-related

does not touch on a matter of fialzoncern as a matter of lanBoals v. Gray 775 F.2d

686, 693 (6th Cir. 1985). Another case conclutiigise fact that the speech . . . relate[$

to union matters is not sufficient gelf to dispense with full-dre€Sonnickanalysis.”
Davignon v. Hodgsgn524 F.3d 91, 101 (1st Cir. @8). Moreover, noa of the cases

Plaintiffs cite are from the NihtCircuit, and thus Plaintiffpresent no binding case law.

Accordingly, Plaintiffs’ speech is nqirima facieprotected, and the Court will analyz
the speech undé&onnick
a. Plaintiffs’ Speech Relatingo the Yarnell Hill Fire Tragedy

Plaintiffs contend that their speedbllowing the Yarnd Hill Fire tragedy
“constituted speech on a matter of public @nt because “PPFA vsded union member
volunteersonly to ensure that fire fighters didot ‘freelance,” which would have
presented a safety issue.” (Resp. at 7)pfaasis in original). The Court interprets PPFA
reference to “freelancing” as a concern thdiréfighters acted ingeendently to fight the
Yarnell Hill Fire, there could be safety andmagement problems. Plaintiffs describe tw
main incidents of speech that occurred after the Yarnell Hill Fire tragedy. F
Mr. Candelaria told Mr. Franzmeier that fautdl not sign up to danteer because he wa
not a union member. Second, Mr. Candelamnd Mr. Hamm had a conversation abg
Mr. Mecum’s crew possibly being rejectedriraelief efforts in Prescott, and Mr. Hamn
relayed this message to Mr. Mecum.

Plaintiffs cite Gilbrook v. City of Westminstdior the proposition that speecl
regarding a “fire department’'s ability toespond effectivelyto life-threatening
emergencies” addresses a matter of publcem. 177 F.3d 83968 (9th Cir. 1999). In

Gilbrook, the plaintiff firefighters brought an action against their employer for retaliati
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against them for exercising their First Amerarrights of free speech and associatig
Id. at 847. The plaintiffs were members afunion that had been protesting agair
proposed reductions to thity’s fire servicesld. Despite the union’s protests, the cit
council voted to reduce fire servicéd. Thereafter, a residential fire resulted in the de:

of a child, and the union issued a pressasgepointing to the city council’s changes

the cause of the preventable dedth.at 850. The court found that “there can be litfle

doubt that [plaintiff's] statemnt to the press in the k& of the Candlewood Fire
addressed a matter of pubtioncern: the fire departmentébility to respond effectively
to life-threatening emergenciedd. at 866.

This case is distinguishable froilbrook, because Plaintiffs’ speech did ndg
guestion the Tolleson fire department’s abitiyrespond to life-threatening emergenci
that affect the publicUnlike the incident inGilbrook, there is no podsility that the
initial incident—the Yarnell Hill Fire tragdy—was caused by padks implemented by
the City of Tolleson which Platiffs sought to advise theublic about. Here, Plaintiffs’

speech questioned Chief Good’'s persondekisions regarding relief assistancg.

Although Plaintiffs argue sucpersonnel decisions and tpetential for “freelancing”

could affect public safety, €y have produced no evidentme suggest that having nont

union members on the relief crew—here, joiseé non-union member—had the potenti
to cause safety issues. Indan, unlike the speech i@ilbrook, Plaintiffs’ speech was
made privately to other firefighters, and Rtdfs made no attenmp to publicize their
alleged safety concerns. Consequently, rifés’ speech abouthe Yarnell Hill Fire

tragedy is more aptly characterized sizeech that addresses “individual persont

disputes and grievances” thatduld be of no relevance tbe public’s evaluation of the

performance of governmental agencies,’d atinerefore, is not of public concerrn.

McKinley, 705 F.2d at 1114.
Furthermore, Plaintiffs’ speech abouetmanagement of relief efforts was mag
with governmental authority that they dmbt possess. Unauthorized and insubordin

employee speech that “purports to exercise governmental authority over others”
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protected by the Constitutio®eeNelson v. Pima Cmty. Cqll83 F.3d 1075, 1080-81
(9th Cir. 1996) (finding college employee whovgainauthorized orders to stop hiring i
certain departments not to be protdctey the First Amendment). Through the
directions to Mr. Mecum that the City fiteuck might be rerouted if a non-union memb
was on board, Plaintiffs’ speh purported to exercise gonmental authority. Although
there was some confusion immediately followthg tragedy that may have led Plaintiff

to believe that ta union and not th€ity was organizing relief effortss¢eJeffries Dep.

at 48:22-49:5), by the time Plaintiffs dded that Mr. Hamm would tell Mr. Mecum th¢

truck might be rerouted because of non-nnmember volunteers, Plaintiffs were we

aware that the City fire department, untlee direction of Chief Good, was organizing

relief efforts. Furthermore, tthe extent Plaintiffs had awhty as union leaders, it did
not supersede the authority that Chief Gqmussessed as Chief the City’'s fire
department. In sum, at the time Plaintifdayed the message to Mr. Mecum, only Chi
Good had authority to giverders about the City’s refieassistance to Prescott, an
Plaintiffs’ speech was unauthorizeshd therefore not protectedsdeTolleson Police
Memorandum at 18.)

In sum, Plaintiffs’ speech relating toetfyarnell Hill Fire tragdy is not protected
by the First Amendment because it invalvendividual personredisputes and was
insubordinate and unauthorizeBee McKinley 705 F.2d at 1114Nelson 83 F.3d at
1080-81.

b. Plaintiffs’ Speech Relating to the Meet and Confer Policy

Plaintiffs also claim that their speeablvocating for the Cityo adopt a meet and
confer policy addresses matters of publimaern. (Resp. at 6.) The Ninth Circuit ha
held that speech about the nkimg conditions of public eployees addresses issues
public concern. McKinley, 705 F.2d at 114 (finding plaintiff's speech about
compensation for city police force address®tter of public concern because it involve
the *“working relationship between the pealicunion and electedity officials”).

According to the Meet and Confer Draftddvance, the meet and confer policy wou
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allow the union to submit proposals to tkity Manager regarding “wages, hours

benefits and working conditions.” (Meet andr@&r Draft Ordinance.) Since these issu
address the working relationship between tinefighters’ union and an elected city
official, they constitute anssue of public concern. Therefore, Plaintiffs have raise
material issue of fact as whether the content of thespeech addresses a matter
public concern.

But the Court must alsconsider the context and form of the speech under
Connicktest. Plaintiffs have failed to presenganuine issue for triaas to whether the
form and context of their speech regarding pinoposed meet andrder policy are such
that it involves a matter of public concer@ourts have held that public employee
speech about their employmenditions involves a matter plblic concern when it is
made publicly.See, e.g.McKinley, 705 F.2d at 1112 (plaifits speech purposefully
directed to the public through city wacil meetings and television intervieambert v.
Richard 59 F.3d 134, 137 (9tiCir. 1995) (plaintiff spoke atelevised city council
meeting);Gilbrook, 177 F.3d at 850 (plaintiffs issuedpress release). Plaintiffs prese
insufficient evidence thaheir speech about a meet and confer policy was directed tc
public or otherwise made publicly. Rather tretvocating for a meet and confer policy
a city council meeting or some other puldbcum, Mr. Candelari@poke privately with

City Manager Mr. Medrano, Chief Goodnd possibly some city council member

d a

of

the

[92)

Nt
) the

At

J7

(Candelaria Dep. at 77:15-22Hg testified that he never spoke about a meet and confer

policy around members of the public. (Candelddep. at 77:23-25, 78:1-20.) Plaintiff
present no other evidea that they brought ¢ir advocacy for a set and confer policy
into the public sphere. In sum, given the evide of the context and form of Plaintiffs
speech about the proposed eneand confer policy—spek made privately to a
governmental entity—no reasonable juror cofihd that it involved a matter of publig
concern.See Roe v. City & €t of San Francisgol09 F.3d 578, 88 (9th Cir. 1997)

(upholding defendants’ motidior summary judgment when plaintiff's “speech was n
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directed to the public or the media, buthex to a governmentantity”) The speech
therefore does not address an issugubfic concern as a matter of law.

Plaintiffs present other @lence of speech aht a meet and confer policy but d
not provide sufficient detail to establish a gemuissue of material fact about whether tl
speech was made by them or whether it astr® a matter of public concern. The Mg
and Confer Proposal and tiheet and Confer Proposed ddrance are not signed o
dated, and there is no evidence of who wté&m, when they werereated, or where—or|
even if—they were disseminated. (Meet anahf€o Proposal; Meet and Confer Proposs
Ordinance.) There is also no evidence tR#intiffs wrote the Facebook post fron

“Tolleson Firefighters” about the proposadeet and confer ordinance. (Tollesg

Firefighters Facebook Page.) This additionatience therefore does not raise a materii

issue of fact that Plaintiffs’ speech rediag the proposed meet and confer poli¢

involved a matter of public concern.
In conclusion, Plaintiffshave not provided suffient evidence from which
reasonable jurors could find their speech relating to th&arnell Hill Fire relief efforts

or the proposed meet and confer policy ineol a matter of public concern. Accordingly

Plaintiffs have not established a genuine issiumaterial fact under the first step of the

five-step First Amendment inquify.
2. Substantial or Motivating Factor in the Adverse Action
Even if Plaintiffs could prove that thhespeech regarding the proposed meet &

confer was protected under thest Amendment, they fail tprovide sufficient evidence

! Plaintiffs cite Rankin v. McPhersoffor the proposition that “a purely private
statement on a matter of public concern witehg, if ever, justify discharge of a publig

employee.” 483 U.S. 378,88 n.13 (1987). The speech Rankinoccurred during a
conversation between coworkeabout the policies of thPresident's administration
following an assassinatiorteampt on the Presiderd. at 386. It was undisputed that th
plaintiff was discharged bas@m the content of her speedd. at 390. The case here |
distinguishable because: (1) Plaintiffs’ speech did not involvesane of national
concern, (2) Plaintiffs were not dischaty and (3) Defendants dispute Plaintiffs
allegation that they were retaliatadainst as a result of their speech.

? Although the Court needot address any further stejn the inquiry, it will

address step three to evaluspecific issues regarding Ri&ifs’ freedom of association
claim. The Court does not consider step because steps one and three are dispositiv|
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for a reasonable jury to cdnde that this speech was aibstantial or motivating factor”
in Defendants’ decision to take the adverse actions. Under the Ninth Circuit test
establishing that retaliatiomas a “substantial or motiting factor” of an adverse
employment action, plaintiffs may introduegidence that: (1) thprotected speech and

adverse action were proximatetime, such that a jury caiinfer that the adverse actiof

was done in retaliation for the speech, (2¢ employer expressed opposition to the

fo

speech, or (3) the employer’s explanationtfa adverse action was false and pretextual.

Coszalter v. City of Saler820 F.3d 968, 977 (9th Cir. 2003).

The Court notes that Plaintiffs allegesithfreedom of association claim is based

on substantially the same facts as their foeedf speech claim. (Compl.  46.) In thejr

freedom of association claim, Plaintiffs awbey were retaliated against because they

“actively participated in the [union]” and “ad as the leaders asdokespersons for the

[union],” when the union “was engaged in affort to secure passage of a meet-and-

confer ordinance in the City.” (Compl. {1 47-48.) In a case where the “speech

associational rights at issue . . . are so wiedd that [there is] no reason to distinguish

[a] hybrid circumstance from a case involviogly speech rights,” courts may analyze
the claims togethetHudson v. Craven403 F.3d 691, 698 (9tlir. 2005). The Ninth
Circuit has taken this approach in analgznetaliation claims involving union members.
See, e.g.McKinley, 705 F.2d 1110 at 1115. Since tlaets underlying Plaintiffs’ First

Amendment speech and association claings saubstantially the same, the Court wil
analyze the claimeollectively under the causation test.
Plaintiffs contend that the union’s “hapdsh,” or intensified advocacy efforts, for

a meet and confer policy began “within montiighe City’s invesgation and discipline

an

of plaintiffs,” and therefore, they “can demonstrate a temporal proximity” between heir

speech and association regarding the naeet confer policy andhe adverse actions

(Resp. at 10.) Plaintiffs, howex, had been advocating for a meet and confer policy since

Mr. Candelaria became union pident more than 10 years earl (Candelaria Dep. at
47:14-27, 48:16-17.) laddition, Mr. Jeffries testified #t there had been no additional
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efforts that might be characteed as a “hard push” to paasmeet and confer policy in
the City during the time frame that suppoRfintiffs’ allegation of a “hard push.”
(Jeffries Dep. at 17:20-18:18.) A reasonghky could not infer, based upon the limite
evidence of Plaintiffs’ speednd association regarding ttteard push,” that Defendants
suddenly decided to retaliategainst Plaintiffs for adwating for a policy that was
proposed over a decade ago.

Plaintiffs also allege that “their gotoyer expressed opposition to their speeg
about the proposed meet and confer policyes{R at 10.) The onlgvidence Plaintiffs
have produced about their player’'s opposition to theispeech was a 2008 email fror
Mayor Gamez to Mr. Candelaria, written irspense to an email that Mr. Candelar
wrote that advocated f@a meet and confer policy. (Mdy 2008 Email.) This sole email

written five years before the adverse actiagsurred, is insufficient for a reasonab

[®X

h”

a

e

juror to conclude that Plaintiffs’ speecbaut meet and confer was a “substantial and

motivating factor” in the adverse actions.

Finally, Plaintiffs claim that their ephoyer’'s explanation for the adverse actid
was false and pretextual. (Resp. at 11.) Efésnstate that the pretext for the advers
action was “concern for another employee, Mranzmeier.” (Resp. at 11.) Howeve
Plaintiffs present no evidence to supporeithbare allegation that Defendants usg
concern for Mr. Franzmeier aspretext in Plaintiffs’ dverse employment actions. Th
evidence instead shows that Plaintiffs weiiseiplined for violating administrative policy
because of their attemptspgceevent Mr. Franzmeier from ganipating in the City’s relief
crew to Prescott. (Candelaria Dep. at 24164 Good Decl.  5.) Plaintiffs themselve
expressed remorse about their treatmertliofFranzmeier. After the volunteer sign-u
sheet incident, Mr. Candelaria apologizéal Mr. Franzmeier for upsetting him
(Candelaria Dep. at 24:14-1&o00d Decl. § 5.) Mr. Candelaria later told Mr. Medral
that “the emotions of the day may have gott . . [sic] the day the 19 firemen died af
maybe | could have handledatha little better.” (Good Decl.  6.) During his disciplina

meeting, Mr. Hamm acknowledged that ‘hearned something” and described it as
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“growing experience.” (Gootecl. I 15.) He also said Hevould understand if [Chief

Good] would have a trust issue” becauseéhisf conduct. (Good Decl. § 18.) Plaintiff

UJ

have presented no significant probative evideto contradict Defendants’ allegatior|s
that Plaintiffs’ inappropriate actions aftine Yarnell Hill Fire Tagedy caused legitimate
concerns that warranted the adverse actions.

In sum, even assung that Plaintiffs’ speech abba meet and confer policy wasg
protected, Plaintiffs have not provided su#ict evidence to create a genuine issue|of
material fact that their activities relating the meet and confer policy, and not their
behavior following the Yarnell Hill fire tragedy, were the cause of the adverse actions
taken against them. Since Plaintiffs havée sttown sufficient evidence for a reasonahle
jury to find that their practed activities relating to the meet and confer policy werg a
“substantial and motivating famt in the adverse action,” the evidence does not sat|sfy
step three of the five-step inquiry.

Because Plaintiffs have not producegn#icant probative evidence contradictin

QI

Defendants’ evidence under steps one ancetbfdhe five-step inquiry, the Court need
not address the final two steps of the inqdifthe Court grants Defendants’ Motion for
Summary Judgment as to Plaintiffs’ First Andment claims of freedom of speech apd
freedom of association.

B. Plaintiffs’ State Law Claim

Plaintiffs also contend th&@efendants violated theassociational rights as publi¢
safety employees under Arizona state lg@ompl. § 54-55.) Té Arizona Revised
Statutes state that public safety empleyéshall not be discliged, disciplined or
discriminated against because of the esefciof their rights, as “[p]ublic safety
employees serving any city, town, county or fthstrict . . . [to] . . . join employee
associations which comply witthe laws of this state.” R.S. § 23-1411(A). Plaintiffs

specifically contend that Defendants hd¥aken actions and made threats aimed |at

® Since Plaintiffs have failed to show tlhere is a genuine issue of material fact
as to whether Defendants violated Plaintiffa’st Amendment rights, the Court also need
not address Defendant’s qualifiedmunity argument. (MSJ at 14.)
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unlawfully preventing and lining the plaintiffs’ rights toassociate with other . .
employees who are labor Assation members about matters of common interes
(Compl. { 56.)

Plaintiffs’ evidence fails tgoresent a genuine issue ofaterial fact as to the
alleged causal connection betwn their membership in algic safety employee union

and the adverse actions taken against thentecent Arizona casesourts have adopted

the First Amendment retaliation test for analgzArizona state law claims of retaliation.

See Rowberry v. Wells Fargo Bank ,NWo. CV-14-01801-AX-DLR, 2015 WL

7273136 (Nov. 182015, D. Ariz.). Plaintiffs’ clan fails under the First Amendment

retaliation test because, as discussed alibeg, have not produceslfficientevidence

for a reasonable jury thnd that their association witthe union was a “substantial of

motivating factor” in the adyse actions. Therefore, theirakdtion claim under state
law fails as welf

Accordingly, for the foregoing reasons,

IT IS ORDERED granting Defendantotion for Summaryudgment (Doc. 61)
as to all of Plaintiffs’ claims against them.

IT IS FURTHER ORDEREDthat the Clerk is dected to enter judgment
consistent with this Order and close this case.

Dated this 8 day of July, 2016.

N

Hongrable n J. Tuchi
Uni Stat®s District Jge

* Neither party presents a case that &mth a retaliation tesinder A.R.S. § 23-
1411(A), and the Court isnable to find one.

> Since Plaintiffs have nastablished a genuine issuenséterial fact about their

substantive claim under A.R.S. 23-1411(A), the Courteed not address the relate
procedural issue raised byef@ndants. (MSJ at 16-17.)
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