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NOT FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jacques Far No. CV-14-02128-PHX-SRB
Petitioner, ORDER

V.

Charles L Ryan, et. al.,
Regpondert.

The Court now considers Petitioner Jaes Farr's (“Petitioner”) pro se Amende
Petition for a Writ of Habea€orpus by a Peos in State Custody pursuant to 2
U.S.C. § 2254. (Doc. 5, Am. Pet.) The mattexs referred to Magistrate Judge Michel
H. Burns for a Report and Recommendatione Magistrate Judge filed her Report ar
Recommendation recommending that the Adexl Petition bedenied and dismissec

with prejudice. (Doc. 77, R. & R.) SHerther recommended denying a certificate

appealability and leavi® proceed in forma pauperis appeal because Petitioner has not

made a substantial showirgf the denial of a constitwnal right. Petitioner timely
objected. $eeDoc. 80, Obj. to R. & R. (“Obj.”).Having reviewed the record de novd
the Court adopts the Report and Recommeodand denies and dismisses the Amend
Petition with prejudice.
l. BACKGROUND

The background of this case wdwroughly summarized in the Report an

Recommendation and is incorporated herein:
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Petitioner was convicted in Marico@ounty Superior Court of one
count of theft, one count of theft @ means of transportation, and one
count of trafficking in stolen propertgnd was sentenced to a 3.5-year term
of imprisonment.

The Arizona Court of Appeals degted the facts of this case as
follows:

12 Durin% the fall of 2009, Farr eged to help D.W.[] move out
of a house where D.W. was sIaynB:gfore doing so, Farr took D.W. gvho
was on parole) to a parole office wadd.W. was taken into custody. D.W.
surrendered his keys and wallet to therole officer, asking the parole
officer to tell Farr to take them terank Meadows, who owned the house
where D.W. had been staying. Whiearr went to Meadows’ house with a
friend, he took all of D.W.’s belongings.

13 Inthe first 8art of 201Garr sold D.W.’s 1991 Chevy pickup
truck to R.S.R. for $1,000. The titledh®.W.’s signature notarized on the
seller section, but that signaturel diot match D.W.’s actual signature.

14 In May 2013, the State chgad Farr in a direct complaint
with count one, taft of means of transportati, a Class 3 felony; count
two, trafficking in stolen property ithe second degree, a Class 3 felony,
and count three, theft, a Class 6 floAfter failed plea negotiations, the
State charged Farr by indictment witle ttame three offenses. Before trial,
while represented by counsel, Farr filed several pro se motions. Other than
grar_ltlng a pro se motion to changeunsel, the superior court summarily

enied all of Farr’s pro se motions.

15  During a five-day trial inApril and May 2014, the State
resented six witnesses: D.W.; RRS.the person who helped Farr move
\W.’s possessions out of Meadowsjuse; Meadows and two detectives.

The day after R.S.R. testified, the State moved to amend the indictment to
conform to the evidence presented conirey the date range for the sale of
the truck to R.S.R. See Ariz. R. i@ P. 13.5(b) (206).[]] Over Farr’s
objection, the superior court allowglde amendment as It was consistent
Wléh tthe ttrlal evidence and enconggad the general time frame of the
indictment.

6  After the State rested, Farr presented two witnesses: the
notary who witnessed the signature on the title and a friend who saw the
transaction; Farr also elected to tgsth his own behalf. Farr testified that,
after he helped D.W. with a proble,W. sold Farr the truck for $500.
Farr testified that D.Wsigned the title, and hisignature was notarized,
gf)folr(e D.W. was taken Into custodgaving the buyer line of the title

ank.

Y7  After final instructionsand closing argument, the jur
deliberated and found Farr guilty &harged and found, for the theit
verdict, that Farr controlled propgrtvalued at $1,000 or more. At
sentencing, after a proper colloquyyiFadmitted a prior felony conviction
from 1989. After considering the gsentence reportnd hearing from
counsel as well as Farr, his fathevife and son, the superior court
sentenced Farr to presumptive concurigaritences of 3.5 years in prison
for counts one and two and 1 yeaprison for count three.
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State v. Fary No. 1 CA-CR-15-0421, 2016 W1425804, at *1 (Ariz. Ct.
App. April 12, 2016)).

On direct appeal, Petitioner's wasel filed a brief pursuant to
Anders v. California386 U.S. 738 (1967), stag that she had searched the
record, but found no arguable questiminlaw that is not frivolous, and
asking the court to examine the retdor reversible error. (Exh. K.)
Thereafter, Petitioner filed a pro ssupplemental brief” alleging the
following claims: (1) that the court edan its denial of pre-trial pro se
motions; (2) that the State failed psesent exculpatorgvidence to the
grand jury; (3) that his right to a speeal was violated; (4) that the court
erred by allowing the State to amend thdictment; (5) that he was denied
due process by pre-indictment delg§) that D.W. should not have been
allowed to testify as he was incomget; (7) that the court erred in giving
jury instructions regarding the notgpublic; (8) that the court erred In not
allowing the release of defendant pergdappeal; (9) that the court erred by
allowing defendant to be cross-exasdnwith his prior conviction; (10)
that the court erred by failing to consider the special action as a writ of
habeas corpus; (11) that his trial counsas ineffective; and (12) that there
was insufficient evidence tsupport his convictionand that he is actually
innocent. (Exhs. L, M.)

The Arizona Court of Appealdfamed Petitioner’s convictions and
sentences on April 12026. (Exh. M.) The Arizon&upreme Court denied
the petition for review on Bgust 22, 2016. (Exh. M.)

The record reflects that on May 3016, Petitioner filed a notice of
post-conviction relief. (Exh. N.) Dense counsel filed a notice of
completion of post-conviction review informing the court that after
completing review of the record, iveas unable to find any meritorious
claims for relief in which to raisen post-conviction relief proceedings.
(Exh. O.) Counsel ab requested an extensiontiofie for Petitioner to file
a pro se PCR petition. (Exh. O.)

~ On December 29, 2016, Paiiter filed a pro se PCR petition
alleging the following claims: (1) deadi of pre-trial pro se motions; (Zg
failure of the state to present ex y evidence to the grand jury; (3)
violation of speedy trial right (4) amdment of the indictment during trial;
(5) pre-indictment delay; (6) incoraent witness permitted to testify at
trial; (7) #ury instructions regardan notary public; (B failure to allow
release o defendant(g)englaploea; (9) use of defendant’s prior conviction
for impeachment; (10) denial of Obker 2014 special action complaint;
(11) ineffective assistance of triabunsel in that “Eviey Court appointed
lawyer did absolutel¥ nothg to insure that theghts of the Petitioner was
[sic] protected or enforced,” and [fadd¢o] present evidere of a Craigslist
ad and satellite image of the pick-truck from October 2009; and (12)
insufficiency of evidence and actual innocence. (Exhs. P, R.)

On June 12, 2017, the state c¢adismissed the petition finding that
2rounds one through ten and twelverevprecluded pursuant to Rule 32.2.
s to the ineffective assistance ataalleged in ground eleven, the court
found that Petitioner failed to statecalorable claim for relief. (Exh. R.)
(PDetItIOESI’)dId not file a petition for review in the Arizona Court of Appeals.
oc. 59.

In his Amended Pdion, Petitioner names Charles L. Ryan as

-3-
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Respondent and the Adma Attorney Genetaas an Additional

Respondent. (Doc. 5.) Petitioner allede®e grounds for relief. In Ground

One, Petitioner alleges that his rightsdige process and right to a speedy

trial were violated, in violation ofhe Sixth and Fourteenth Amendments.

In Ground Two, Petitiorrealleges that the State committed prosecutorial

misconduct, in violation of the Fift Sixth, Eighth, and Fourteenth

Amendments. In Ground Three, Petiter alleges that he received the

ineffective assistance of counsel.Gnound Four, Petitionalleges that he

was prosecuted in a ‘biased and unfair venue.’ In Ground Five, Petitioner

appears to allege that the %_rand jympcess in his case was defective,

stating that it was an ‘unqualified/illegal grand jury.’
_In_their Answer, Respondentsgae that Ground One fails on the
merits, Grounds Two and Three ar@gedurally defaulted, and Grounds

Four and Five are not cognizable in federal habeas proceedings.

(R. & R. at 1-4 (footnotes omitted).)

The Report and Recommendation agresith Respondents and concluded th
Ground One lacked merit, Grounds Two aftree were procedurally defaulted, an
Grounds Four and Five weraot cognizable in federahabeas proceedings. Th
Magistrate Judge recommended that ther€deny and dismssthe Amended Petition
with prejudice, and deny a Certificate Appealability. (R. & R. at 20.) Petitioner timely
filed his Objections, which includes a request for an evidentiary heaiegOpj.)

[I. LEGAL STANDARDSAND ANALYSIS

A district court “must make a de novoteenination of those portions of the repo
. . . to which objection is madedhd “may accept, reject, arodify, in whole or in part,
the findings or recommendations made by the magistrate.” 28 U.S.C. 8 636(b)(1)(
court need review only thogmrtions objected to by a pgrtmeaning a court can adoq
without further review alportions not objected t&ee United States v. Reyna-Ta328

F.3d 1114, 11219th Cir. 2003) (en banc). For tle@gortions of a Magistrate Judge’

findings and recommendations to which neittparty has objected, the Act does njot
prescribe any standard of revieBeeThomas v. Amn474 U.S. 140, 152 (1985) (“There

is no indication that Congress . . . intendedrequire a district judge to review

' In his Reply, Petitioner argsgamong other things, tha‘shiourt-apé)oint_ed counsel: (1
refused to submit potentially exlpatory evidence to theouwrt, (2) failed to obtain

documents containing potentially exculpatesgdence, (3) failed tspend adequate time

preparing his case, and (4) demonstratedtadiedain toward him (Doc. 74, Reply ftc
Answer at 4, 6, 9-10.)
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magistrate’s report to whiamo objections are filed.”seealso Reyna—Tapja328 F.3d at
1121 (“[T]he district judg must review the magistrate judge’s findings a
recommendations de novfabjection is madehut not otherwise.”).

Petitioner brings this action pursuant 28 U.S.C. § 2254. (Am. Pet. at 1
Petitioner objects to the Repoand Recommendation on several grounds: (1)
Magistrate Judge failed to consider the various failures of Petitioner's court-appg
counsel; (2) the Magistrate Judge faileddoognize that Petitioner’s due process righ
were violated by lengthy delays in tla@peals process and a conviction secured
violation of the Sixth and Fourteenth Angments; (3) the Magistrate Judge failed

recognize prosecutorial misconduct; and 4@ Magistrate Judge failed to recogniz

abuse of judicial discretion. (Obj. at 3—-13.)
A. Ground One

Petitioner alleges that the State vieththis Sixth and Fourteenth Amendme
rights to due process and a speedy trial. (Ret. at 6; R. & Rat 9.) Petitioner alleges
that the State intentionally ldeed the prosecution to obtaintactical advantage, which
resulted in substantial prejudice to Petitionem(Aet. at 6.) Petitioner alleges that as
result of the State’s inexplicable delay, Wwas unable to recall details surrounding t
events at issue, which harmed his defenisk) The Arizona Court of Appeals denie
Petitioner’s due process and sgyedrial claims on direct review. Under the Antiterrorisi
and Effective Death Penalty Act of 1996, difeener is not entitled to habeas relief wit
respect to any claim that was adjudicatedhl@merits in State court proceedings unle

the State court decision was (1) contrarydo an unreasonable application of, cleaf

established federal law, or (2) based onuareasonable determination of the facts |i

light of the evidence presented in the state court procee@egéndriano v. RyanNo.

CV-16-01559-PEX-SRB, 2018 WL 4148865, at *@. Ariz. Aug. 30, 2018) (citing 28
U.S.C. § 2254(d)). “Amunreasonabl@pplication of federal law is different fron
anincorrectapplication of federal law¥Williams v. Tayloy 529 U.S. 362, 410 (2000)
Under § 2254(d), the standard for evaluatiragestourt rulings is highly deferential an
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requires that state court rulings esen the benefit of the doub&eeWoodford v.
Visciotti, 537 U.S. 19, 24 (2002) (citingndh v. Murphy 521 U.S. 320333 n.7 (1997)).
The standard is “difficult to meetHarrington v. Richter562 U.S. 86, 102 (2011).
With respect to Petitioner's Sixth Amendment speedy trial and pre-indictn
delay claimg, the Magistrate Judge concluded thize state court’s determination wa
not contrary to or an unreasonable applicatd state law. (R. & R. at 12.) Petitioner’
objections concerning both claims are vaatebest: “[o]nly byway of numerous

violations of Petitioner’s fedally protected constitutionaights under the Sixth and

Fourteenth Amendments was the State of dxr&able to manipulate a conviction.” (Obj.

at 9.) Nevertheless, the Court will consid&titioner’'s speedy tiliaand pre-indictment

delay claims as laid out in Ground Onge€Am. Pet. at 6.)

In Barker v. Wingpthe Supreme Court explained that “the nature of the spe

trial right does make it impodse to pinpoint a precise time the processhen the right
must be asserted or waivedlO7 U.S. 514, 527 (1972Barker established a “balancing
test” that weighs the conduct of “lbothe prosecution and the defendamd.’ at 530.
Some of the factors to be weighed includg:tke length of and reasons for delay; (2) ti
defendant’s assertion of his right; (3) and pinejudice to the deferaht as a result of the
delay.See, e.gVermont v. Brillon 556 U.S. 81, 89-90 (2009).

“[T]o trigger a speedy trial analysis, an accused must allege that the int
between accusation and trial has crosdkd threshold dividing ordinary from
‘presumptively prejudicial’ delay.Doggett v. United State05 U.S. 647, 651-52
(1992) (citingBarker, 407 U.S. at 530-31). Prejudicenisrmally presumed if the delay

in bringing the defendant toiaft “approaches one year”; tleers no need to engage the

remainingBarker factors until that one-year threshold is ni@bggett 505 U.S. at 652
n.1; see also United States v. Beam®A2 F.2d 1009, 1012 t® Cir. 1993) (citation

omitted) (stating that courtsave generally found delayspproaching one year to bq

*“The Sixth Amendment’s provision of a ‘right a speedy and public trial . . .” applig
to state court proceedings pursuant te #ourteenth Amendment.” (R. & R. at 1
(citations omitted).)
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“presumptively prejudicial”}. Petitioner’s trial began on Aib 30, 2014—342 days after,
the State filed a direct complaihfR. & R. at 12 (citingState v. Fary No. 1 CA-CR 15-
0421, 2016 WL 142804, at *3 (Ct. App. Ariz. Divl Apr. 12, 2016)).¥et even treating
Petitioner’'s delay as “approachfj] one year” and therefofpresumptively prejudicial,”
upon application of théBarker factors, the Court findsio violation of Petitioner’s
constitutional rights because Petitioner hasdemonstrated actual prejudice.

First, the Report antRecommendation notes thatetmeasons for delay were

neither deliberate nor sufficiently prejudicia hamper Petitioner’'s defense: “the trial

court continued an early January 2014ltdate when it granted Petitioner's pro ge

motion for change of counsel two days befoi@,” and “the courcontinued on another

occasion when the State had a trial conflifR” & R. at 12.) Second, Petitioner asserted

his right only two days before the trial begalu.)( Third, Petitioner fails to establish
prejudice suffered as a result of the delagking only vague assertions concerning Igs
of memory and evidenceSee,e.g, United States v. Manning6 F.3d 1188, 1194 (9th

S

Cir. 1995) (“Generalized assertions of thes of memory, withesses, or evidence gre

insufficient to establish actual prejudice®”).

With respect to Petitioner’s pre-indictmeatdlay claim, the Court agrees with the

Magistrate Judge’s findings that the state tsuwletermination was not contrary to nor an

unreasonable application of federal laBeéR. & R. at 13.) “Protection from pre-

® The Report and Recommendation effectivelynmarized the level of weight that i$
accorded to each type of dela%/: _ _ _

Deliberate delay “to hamper the defens&ighs heavily against the prosecutiBarker,
407 U.S. at 531. “[M]ore neutral reasong]ch as negligence or overcrowded cour{s

weigh less heavily “but neverthelesiosld be considered since the ultimate

responsibility for such circumste@s must rest with the govenent rather than with the

defendant.”ld. Additionally, because defense counisetlefendant’s agent, delay caused

8>1/ the defendant’s counsel is charged against the defeissairillon, 556 U.S. at 90—
(R.&R. at 11:? _ _ _ N

The State filed the direatomplaint against Petitionem May 23, P13. (Doc. 65,
Limited Answer to Am. Pet. (“Limited Answer”), Ex. A.)
faded so theéaetitioner has Itise ability to elicit eidence that has now been forgotten|.
(Am. Pet. at6.) -~ | o .

In his Oe%ec_tlons, Petitioner's argumerdsncerning prejudicial delay are similarly
vague. SeeObj. at 9.)

-7 -
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indictment delay is based ap the Due Process Clausé/fanning 56 F.3d at 1194
(citation omitted). The court engages three factors to determine whether pre-indig
delay may prevent prosecution: “(1) the acfu@judice to the defendd;] (2) the length
of the delay[;] and (3) the reason for the delay’ (citation omitted). Of the three
factors, the first is most crucigee id (citation omitted). For the same reasons discus
with respect to Petitioner’'s speedy trial odaithe Court finds that Petitioner fails f
demonstrate actual, nonspeculative prejudica @Esult of pre-indichent delay. Because
Petitioner fails to demonstrate the most imparfactor, the Courteed not proceed with
the remaining factors.

In his Objections, Petitiomeadditionally offers a barassertion that the Stat¢
violated his right to a “speedy appea(Obj. at 7-8.) The Court is unaware of
constitutional right to a speedy appeal. Betterman v. Montand36 S. Ct. 1609, 1615
(2016) (“Adverse consequences of postconvictlelay, though subject to other checkg
. . are similarly outside the purview ofetlfspeedy Trial Clause.”) (citation omitted). Th
Court treats this claim as wad. Petitioner’s objections tGround One are overruled
and the Report and Recommendation is &etbpith respect to Ground One.

B. Ground Two

Petitioner alleges that the State commifteasecutorial misconduct in violation o
the Fifth, Sixth, and FourtedmAmendments. (Am Pet. at 7; R. & R. at 13.) Petitioner
alleges that the “pseecutor and police department filed false charges and collaborate
together to mislead the cowamd the jury into believing 11991 chev. [sic] pickup was
stolen.” (Am. Pet. at 5; R. & R. at 1Pktitioner, however, failet raise the specific
claim asserted in Ground Tvem direct appeal or in $§iPCR proceedings. (Limited
Answer, Exs. K-M, P, R.) A state prisomaust exhaust his remedies in state court
before petitioning for a writ of h&as corpus in federal couBee28
U.S.C. § 2254(b)(1), (c]puncan v. Henry513 U.S. 364, 365—-66 (199%cQueary v.
Blodgett 924 F.2d 829, 833 (9tir. 1991). To properly éraust state remedies, a

petitioner must fairly present his claimstbhe state highest court in a procedurally

-8-
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appropriate manneg&ee Sullivan v. Boerckél26 U.S. 838, 839-46 (1999). In Arizona,
petitioner must fairly present his claims te state’s direct appeal process or through
appropriate post-conviction reli€dee Swoopes v. Suhlét®6 F.3d 10081010 (9th Cir.
1999);Roettgen v. Copelan@3 F.3d 36, 38 (9th Cir. 94). The Magistrate Judge
concluded that because Petitioner failed to fairly predsentlaim of prosecutorial
misconduct, Petitioner’s claim is considered parally defaulted. (R. & R. at 13 (citing
Ariz. R. Crim. P. 32.2, 32.4(a)).)

A federal court may review the merits afprocedurally defaulted claim if the

petitioner: (1) demonstrates tHatlure to consider the meritd that claimwill result in a

“fundamental miscarriage of justice,” or)(Bstablishes “cause” for his noncomplian¢

and actual prejudiceSee Schlup v. Deldb13 U.S. 298, 321 (1995 olemanv.
Thompson 501 U.S. 722, 750-51 (1991Murray v. Carrier, 477 U.S. 478, 495-96
(1986). As the Report and Recommendation correctly states, Petitioner ha
demonstrated a “fundamental miscarriage of justice” because Petitioner has fai
present “evidence of innocence so strongt th court cannot haveonfidence in the
outcome of the trial."Schlup 513 at 316. Because Paiiier has not offered “new
reliable evidence” that was “not presentadtrial,” Petitioner has not demonstrate
evidence of inncence to establish a mesriage of justicdd. at 324.

Petitioner attempts to establish “causarguing that his pradural default is
excused undeMartinez v. RyanSee566 U.S. 1, 9 (2012). Undddartinez “cause” is
established when: “(1) the claim of ‘inefftive assistance of trial counsel’ was
‘substantial’ claim; (2) the ‘cause’ cadsted of there being ‘no counsel’ or onl

‘ineffective’ counsel during th state collateral review proackeg; (3) the state collatera

review proceeding was the ‘initial’ revieproceedings in respect to the ‘ineffective

assistance-of-trial-counsel claim’; and (4) state laeqguires that an ‘ineffective
assistance of trial counsel [claim] . . . lbaised in an initial-review collatera
proceeding.”Trevino v. Thaler569 U.S. 413, 423 (201&itation omitted). In Ground

Two, Petitioner does not allege ineffectassistance of counsePetitioner alleges that

-9-
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the State committed prosecutorial misconduct. Wagtinez exception, therefore, does
not apply. Petitioner's proseautal misconduct claims are qumedurally defaulted, his
objections to these groundme overruled, and the P&t and Recommendation i$
adopted with respetd Ground Two.
C. Ground Three

Petitioner alleges that he receivedfieetive assistance of counsel because his
counsel, among other things, “failed aleliberately did not introduce important
documents” and exculpatory evidence, “did abfect to prosecutorial misconduct,” “didl
not object to almost all of the Petitionersotions being denied,and “did absolutely
nothing to help this Petitioner in his cas€fm. Pet. at 8; R. & R. at 15.) Although
Petitioner presented a similar ineffective assise claim in his PCR petition, he failed to
file a petition for review to thappellate court. (Dob9, Status Report at 1; R. & R. at
16.)” The Magistrate Judge concluded that bseaPetitioner failed to fairly present hi

[72)

claim of ineffective assistance of coundegtitioner’s claim is considered procedurally
defaulted. (R. & R. at 16 (citing Ar. R. Crim. P. 32.2, 32.4(a)).)

Petitioner argues, again, that hisgrdural default is excused unddartinez
Petitioner's argument, again,ilfa As discussed above, tihartinez exception applies
only to the ineffectiveness pbst-conviction counsel in the initial post-conviction review
proceeding.Martinez does not apply to Petitioner’s ffiective assistare of counsel
claim because his claim derives from an allegaof ineffective assistance of counsel at
trial—not during post-convictioreview proceedings. (Am. Pet. at 8; Reply to Answer|at
8-13)® The Court agrees with ¢hReport and Recommendation and finds that Petitioner

has not demonstrated a substantial claim eff@ctive assistance of trial counsel during

" The state court dismissedtiiener’s ineffective assistance of counsel claim, finding
that while evidence of a Craigg ad and a satellite image tfe 1991 Cheawlet pickup
truck would have supportdéetitioner’s testimony, then@as no reasonable probability
that the outcome of the case would hdeen different had those documents been
presented to the jury. (Lited Answer, Ex. R at 2-3.) _

In his Objections, Petitioner alleges inetige assistance of counsel _durlnfg pOS
conviction relief proceedings. (Obj. at 9Yet the allegation lacks sufficient factus
support to indicate that counsel's ripemance was deficient under prevailin
professional standards, and that Petitiosaffered prejudice due to that deficient
performanceSee Strickland v. Washingtot66 U.S. at 691-92 (1984).

Q —~
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his post-conviction relief proceeding§ee Martinez 566 U.S. at 14. Petitioner’s
ineffective assistance of counsel claime a@rocedurally defaulted, his objections to
Ground Three are overruled, and the Remnd Recommendation is adopted with
respect to Ground Three.
D. GroundsFour and Five

In Ground Four, Petitionetlages that he was “prosecdte a ‘biased and unfair
venue,” because the judge overseeing hil toth trained prosecutors in Maricopp
County and failed to sustain Petitioner's abjens or grant Petiner's motions. (Am.

Pet. at 9; R. & R. at 18.) Petitioner allegestthe “cannot and will not get an impatrtial ¢

=

unbiased decision from a Maricofaunty Superior Court.” (AmPet. at 9; R. & R. at
18-19.Y In Ground Five, Petitioner alleges that grand jury process in his case violated
Arizona Rule of Criminal Procedure Ru 12.2 because ¢h grand jury was
d

that Petitioner’'s claims in Grounds Four dAde are not amenable to federal habegas

“‘unqualified/illegal.” (Am. Pet. at 10; R. &. at 19.) The Magistrate Judge determin

D

review. (R. & R. at 19.) Under § 2254(a), the scope of federal habeas review is limited t

challenges to state court judgments based allegations offederal constitutional
violations, laws, or treatie§ee28 U.S.C. § 2241(c)(3) (“The writ of habeas corpus shall
not extend to a prisoner unlesste-is in custody in viokeoon of the Constitution or law
or treaties of the United States[.]$ee also Estelle v. McGujr&02 U.S. 62, 67—-68
(1991) (“[W]e reemphasize that it is notetprovince of a federal habeas court o
reexamine state-court determiioais on state-law questions.”).

The Court agrees with the Magistraledge that Petitioner's claims regarding

[

venue and a defective grand jury proceswiofation of state law are not cognizabl
under 8 2254(a). (R. & R. at 19-20.) Petitiodees not make a wefibrmed objection to
the Magistrate Judge’s conclusion with respto Ground Five, onlgffering equivocal
allegations about the unfairnesfsthe grand jury processS¢€eObj. at 5, 13.) Petitioner

objects to the Magistrate Judge’s concluswith respect to Ground Four by making

U

% With respect to Ground Four, “Petitioner does allege any violation of unfair venug
based on prejudicial pretrial publicity.” (R. & R. at 19.%

-11 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

conclusory allegations aboudhe judge overseeing his trianamely, that he lacked
“jurisdiction over any contested case irettate of Arizona,” and his rulings wer

“erroneous” and “borderline incompetentltl(at 13.) The Court overrules Petitioner’

objections to Ground Four, drthe Report and Recommendatie adopted with respect

to Grounds Four and Five.

[Il. CONCLUSION
Having reviewed the record deovo, the Court adopts the Report arn

Recommendation and denies and dismiseesAmended Petition i prejudice. The

Court agrees with the MagisteaJudge’s conclusion that @md One fails on the merits

Grounds Two and Three are procedurally diéal, and Grounds Four and Five are not

cognizable in federal habeas proceedings.

IT 1SORDERED overruling the Objections toehVagistrate Judge’s Report and

Recommendation (Doc. 80).

IT IS FURTHER ORDERED denying Petitioner's Reg@st for an Evidentiary
Hearing (Doc. 81).

IT IS FUTHER ORDERED adopting the Report anldecommendation of the
Magistrate Judge as the Ora this Court (Doc. 77).

IT IS FURTHER ORDERED denying and dismigsg Petitioner'sAmended
Petition for Writ of Habeas Corpuwsth prejudice (Doc. 5).

IT ISFURTHER ORDERED denying any Certificatef Appealability and leave
to proceed in forma pauperis on appbatause Petitioner has not made a substar
showing of the denial of a constitutional rigind because the dismissal of the petition
justified by a plain procedural bar and gisi of reason would not find that procedur

ruling debatable.
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IT ISFURTHER ORDERED directing the Clerk to enter judgment accordingly.

Dated this 10th day of October, 2018.

Susan R. Bolton
United States District Judge

-13 -

{




