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A LLC v. Legg et al Doc.

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Tresona Multimedia LLC, No. CV-14-02141-PHX-DGC
Plaintiff, ORDER

V.

David Legg, et al.,

Defendants.

Defendants Custom Arrangements LI(CALLC”) and Anita Cracauer have

filed a motion to dismiss for lack of persénarisdiction and failure to state a claim.

Doc. 10. Defendant David Ledwas also filed a motion tosiss for lack of jurisdiction
and failure to state a clainboc. 23. Plaintiff Tresén®lultimedia LLC has requested af
entry of default against Defendant Legg. D&4. All of the motions are fully briefed,

The Court will grant DefendanGALLC and Anita Cracauer’'sotion to dismiss in part,

deny Defendant Legg’s motion to dismismd deny Plaintiff's request for entry of

default?
l. Background.
Plaintiff Treséna Multimedia LLC is a msic copyright licensig company that is

registered in the State of Arizona. Docl, 1y 1. Treséna owna website that sells

custom arrangement licenses fmrticular pieces of musicld., § 12. These license$

~ ! The requests for oral argument are deriedause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSeeFed. R. Civ. P. 78(b);
Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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allow the purchaser to amge a piece of music for alient (typically a music
organization or a “show choir”)ld. Defendant David Legg, o resides in San Diego
California, applied for a custom arrangemdinense for the songBlack Sheep” on
June 22, 2013.1d., 11 3, 14. On June 23, 2013%gg signed the “Work for Hire
Agreement” for this songld., T 14 & Ex. A?> Tresona claims that the Agreement gayve
Legg the right to arrange BlaSheep for one client — “NarShow Choir” — and nothing
more. Id., T 16 & Ex. A. Tresbéna argues thatgg breached the Agreement by allowing
Defendants CALLC and Anita Cracauer tdl 98s custom arrangement as a “stogk
arrangement” on their websitéd., § 17.

CALLC is registered in Minnesotand sells licensed arrangements of sonigks,
1 5. Anita Cracauer resides in Minnesota and owns and operates CAdL.JY 4, 6.
Tresona alleges that CALLC has a historycoftacting customers and informing them
that it can sell arrangemisnlicensed by Tresénald., § 22. Treso6na also claims that
CALLC falsely advertises it dlity to grant exclusive rightso particular arrangements|,
when in fact these arrangements hbeen licensed by other companidd., 1 34-35
Tresona alleges that CALLC told Legg tlitahad permission to sell Legg’s arrangement

of Black Sheep and thereby induced him to breach his Tres6na coidra§t31-33.

Treséna sues CALLC and Cracauer for intentional interference with confract

intentional interference witbusiness expectancy, falsdvartising under the Lanhan
Act, “liability under piercing ofcorporate veil,” and conspiracyd., 1 52-81. Tresona
sues Legg for breach obuotract and conspiracyld., 1Y 49-51, 76-81. CALLC and
Cracauer argue that the Court lacks jurisdictberr them and that Tresona has failed|to
state a claim. Doc. 10. Legg also argues t@gkirisdiction and failure to state a claim.
Doc. 23.

] 2 \When creating an online aegt with Treséna, Legg s allegedly consented tQ
Tresona’s User AgreemengeeDoc. 31 at 24-28.

* In this line of business, the ability tgrant exclusive rights in a particula|
arrangement is importantSeeDoc. 1-1, 1 34-45. Showhoirs often purchase thes
arrangements so they can use them in a cotigoe and want to ensure that other sho
choirs will not be using the same arrangeméduit. § 35-37.
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. CALLC and Cracauer’'s Motion to Dismiss.

A. PersonalJurisdiction.

“Federal courts ordinarily follow statew in determining the bounds of thei
jurisdiction over persons.Daimler AG v. Baumarnl34 S. Ct. 746,53 (2014). Arizona
has authorized its courts to exercise judggdn to the maximum dagnt permitted by the
Due Process Clause tife Constitution.SeeAriz. R. Civ. P. 4.2(a)see Menken v. Emm
503 F.3d 1050, 105@¢th Cir. 2007). Under the Due Process Clause, a court m
exercise jurisdiction over a person who is pbysically present ithin the territorial
jurisdiction of the court. Walden v. Fiore 134 S. Ct. 11151121 (2a4). The
nonresident generally must have certain munn contacts with @ forum so that the
maintenance of the suit does not offend tradai notions of fair play and substanti
justice. Int'l Shoe Co. v. Washingto826 U.S. 310, 316 (1945).

The Ninth Circuit uses a three-parsttdo analyze whether a party’s minimur
contacts satisfy due proceds: re W. States WholegaNatural GasAntitrust Litig, 715
F.3d 716, 741-42 (9th Cir. 2013)grt. granted sub nom. Oneok, Inc. v. Learjet,,|Ihd4
S. Ct. 2899 (2014). Under this three-part,tepecific jurisdictiorexists only if: (1) the
defendant purposefully availed himself okthrivileges of conducting activities in thg
forum, thereby invoking the befits and protections of itews, or purposely directed
conduct at the forum that @aeffects in the forum; (2)he claim arises out of the
defendant’sforum-related activities; and (3) the exercise of jurisdiction is reasona
Seeid. at 741-42 (citingSchwarzenegger v. Fred Martin Motor C874 F.3d 797, 802
(9th Cir. 2004)). The Ninth @iuit evaluates “purposeful direction under the three-p
‘effects’ test traceable to tHeupreme Court’'s decision fDalder v. Jones . .. ‘[T]he

‘effects’ test requires that the defendantgdidly have (1) committed an intentional ag

(2) expressly aimed at the forum state, €dusing harm that the defendant knowsi|i

m

likely to be suffered irthe forum state.
Dole Food Co. v. Watts303 F.3d 1104, 1111 t® Cir. 2002)) (citingCalder v. Jones
465 U.S. 783 (1984)).

Schwarzenegge374 F.3d at 803 (quoting
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“When a defendant moves to dismiss for latkersonal jurisdiction, the plaintiff
bears the burden of demorading that the court has jgdiction over the defendant.’
Pebble Beach Co. v. Cadd453 F.3d 1151, 115@®th Cir. 2006). “Were, as here, the
defendant’s motion is based wamitten materials rather thaan evidentiary hearing, the
plaintiff need only make a prima facie shogiof jurisdictional &cts to withstand the
motion to dismiss.”Mavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1223 (9th

Cir. 2011). “The plaintiff cannot ‘simply rest on the bare allegations of its complajnt,

but uncontroverted allegations in tkemplaint must be taken as trueld. (quoting
SchwarzeneggeB74 F.3d at 800). The Court mayt mssume the truth of allegations i
a pleading that are contradicted by an affijabut factual disputes are resolved |
Plaintiff's favor. Id..
1. CustomArrangements.
a. PurposefulDirection.

This Court’s jurisdiction over CALLCurns on the first-prong of the Ninth
Circuit’s test for personal jurisdiction: winetr Defendants expressly aimed their condy
at Arizona. Tresona cites Ninth Circyrecedent stating that the express aimi
requirement is satisfied when “the defendanalleged to have engaged in wrongf
conduct targeted at a plaifitvhom the defendant knows tee a resident of the forum
state.” Menken 503 F.3d at 1057. Defendants argiu@ mere knowledge of Tresona’
location in Arizona is no longer sufficieander the Supreme Court’s decisiolWalden
v. Fiore 134 S. Ct. 1115 (2014BeeDoc. 30 at 6-11. The Court agrées.

~“In their motion to dismiss, Defendants werelear as to which test for specifi
jurisdiction they assertDoc. 11 at 8-11. The Ninth Circuit has held that a district cg
should apply different jurisdiction&sts in contracind tort casesSee Ziegler v. Indian
River Cnty, 64 F.3d 470, 473 (9th Cir. 1993pth v. Garcia Marque42 F.2d 617,
621 (9th Cir. 1991). Forontract cases, the Ninth Qint %Bplles the “gur oseful
availment” test. See, e.g.Gray & Co. v. Firstenberg Mach. C®13 F.2d 7538, 760 (9th
Cir. 1990). For tort cases, the Ninth Circapiplies the “effects test.” Tresona argu
that Defendants inappropriately relied on tharposeful availmenttest in their motion
to dismiss and have theredowaived any argument raging the effects test a'\alden

v. Fiore SeeDoc. 26 at 3, 11. The Court disagreddthough Defendants’ motion is no
entirely clear, the motion does citesea that employ the effects teSeeDoc. 11 §C|t|ng

CXberseII, Inc. v. Cybersell, Inc130 F.3d 414 (9th Cir. 1997 ake v. Lake817 F.2d

1416, 1423 (9th Cir. 198y In its response, Tresona alssserved the right to file
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As clarified by Walden personal jurisdiction doesot exist merely because |
defendant engages in wrongful conduct targeted at a plaintiff whom the defendant |
to be located in a particular state. “Theoper question is not where the plainti
experienced a particular imp or effect but whether éhdefendant’'s conduct connect
him to the forum ina meaningful way.” Walden 134 S. Ct. at 1125. “[T]he plaintiff
cannot be the only link betweéme defendant and the forumld. at 1122.

Tres6na claims that CALLC, a Minnesota company, acquired a mu
arrangement from Legg, a California residdmtowing that this would interfere with 3
contract between Legg and TresoOna, anmezdra company. The only link betwee

CALLC and Arizona in thisacquisition is the locatioof Tresona. UndeNalden that is

not enough to establish persopaisdiction. CALLC must hee engaged in conduct that

connects it to Arizona ia meaningful wayWalden 134 S. Ct. at 1125.

But when this fact is added to other welet facts alleged in the complaint — thi
CALLC intentionally induced Legg to breachstgontract with Tresona and specificall
engaged in false advertisirmpout arrangements licensby Tresona — the Court findg
that a prima facie case of jurisdiction has bestablished. Tresona alleges that CALL
engaged in conduct directlytended to cause breach of &3ona contract, and publicly
advertises its ability to aept and grant exclusive usdg arrangements licensed b
Treséna. Doc. 1-1, ff 71-72.Tres6na also allegesathCALLC “contacts custom
arrangers personally, informing them it can sell the custom arrangements licens
Tresona as stock arrangements|Iff., 1 22. As illustrated bywo Ninth Circuit cases,

this conduct satisfies the effects test.

su_p?_lemental briefing oiValden v. Fiore Doc. 26. The Court finds supplement
briefing unnecessary. Tresona has fullyeted its position on the effects test an
devoted a portion of its brief Maldenv. Fiore

®> Tres6na attaches a page from CALL@sbsite to the congint (Doc. 1-1,
Ex. D), but theé)alt_ije does not contain althef statements describén the complaint as
appearing on CALLC’s website.SeeDoc. 1-1, {35, 38, 71, 72. CALLC has n
provided affidavits or other evidence &how that the alleged statements are 1|
contained on its website or were not mageCALLC, and so the Court will accept thes
allegations of the complaint as true.

-5-
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In CE Distrib., LLC v. New Sensor Coy 880 F.3d 1107 (9tlir. 2004), Plaintiff
CE, an Arizona company, claimed thiew Sensor, a New York company, hg
intentionally interfered with itexclusive distributor agreement for Jensen speakers.

finding express aiming, the court highlighted the following facts:

CE alleges that it had a previoussmess relationship with New Sensor
spanning a period of several yealew Sensor was aware that CE was
based in Arizona and was the soleitdd States distributor of Jensen
speakers. CE alleges that Newn§®m’s actions were intended to
undermine CE’s status as the solstrbutor of Jensen speakers in the

United States. . . . [Based on thdaets,] the first (intentional act) and
second (aimed at Arizona) requirements for specific personal jurisdiction
are met.

Id. at 1111-12. Here also, CALLC knewf Tresona’s presence in ArizonaeeDoc. 26
at 22-24 (Declaration of Mark Greenburg)Tresona alleges that CALLC falsely
advertises its ability to accept arrangemenenised by Tresona (Dot-1, {1 71-72), an
action that arguably “intended tmdermine” Treséna’s business.

In Brayton Purcell LLP v. Recordon & Recordd06 F.3d 1124 (9th Cir. 2010)
Brayton Purcell and Recordon keetwo law firms that specialized in elder abuse l&av.
at 1126. Brayton claimed that Recordon’sbegite featured material that it had copisg
from Brayton’s website.ld. at 1127. Finding that Reaton had expressly aimed it
conduct at California, the court emphasized thgliven the paucityof firms with elder
abuse expertise, any use of the infringimgterial by Recordon to advertise on i
website places Recordon idirect competition withBrayton Purcell throughout
California.” Id. at 1129. Here also, Tresona andLC& operate in the specialized fielg
of licensing custom arrangements for muspatformances, most often by show choir
Doc. 1-1. By falsely advasing its ability to grant exclusive use of arrangemel
licensed by Treséna (Doc. 1-1, 11 35, 72); CALLC was placing itself “in direct
competition” with Tresdna thumghout Arizona. In additip CALLC allegedly induced
Legg to breach his contracitiv Tres6na by making false statements. Doc. 1-1, 1 31

These cases do not appear inconsistentWalden The central lesson ®¥alden

is that personal jurisdictionloes not exist merely becausn out-of-state defendan
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commits tortious acts against a plaintiff avh the defendant knows to reside in
particular state. Rather, jurisdiction mimt based on a defendant’'s contacts with {
forum. Case law has established that cedations by an out-oftate defendant — such
as publishing a libelous story aboat famous California residentCélder, taking
extensive action to undermine a person’s busin€gs Qistrib), or directly competing
with a personBraytor) — create contacts with that person’s forum.

By inducing Legg to breachis contract with Tresonand falsely advertising its
ability to accept and grant elusive use of arrangemeriisensed by Tresona, CALLC
took actions to undermine addectly compete with Tresénthereby connecting itself tg
the State of Arizona. As required under #féects test, Treséna has also shown tf

CALLC intentionally committedhese acts with knowledgbat Tresona would suffern

harm in Arizona. See Schwarzenegge374 F.3d at 803Based on these allegations

Tresona has satisfied the first parttod test for specific jurisdiction.
b. “Arising Out Of.”
The next question is whedr Tresona’s claims arise out of these forum-rela
activities. The Ninth Circuit &s “a ‘but for’ test to determine whether a particular cla|
arises out of forum-related activities[.Ballard v. Savage65 F.3d 1495, 1500 (9th Cir

1995). Tresona has asserted four claimares CALLC: intentional interference with

a
he

nat

D

fed

m

contract, intentional interference with busi#s expectancy, false advertising under the

Lanham Act, and conspiracy. Doc. 1-1, 11 52-81.

Clearly, Treséna’s false advertising atawould not have arisen but for CALLC’S

alleged false advertising. Similarly, Tée®'s conspiracy claim against CALLC appeaLs
n

to be based on CALLC and Cracauer’'s altkgenspiracy to commit false advertisi
and acquire TresOna’s music. The conspirataim, therefore, also arises out

CALLC's forum-related activities.

® Treséna pleads a separate claim oftility under piercing of corporate veil.”
Doc. 1-1, 91 74-75. As discussed below,eqlrest to pierce the corporate veil is only,
means of imposing liability foan underlying causef action and is not a cause of actig
in and of itself.” Local 159, 342343 & 444 v. Nor€al Plumbing, Ing. 185 F.3d 978,
985 (9th Cir. 1999).
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Tresona’s intentional interference claiaiso arise out of CIALC’s forum-related
activities. Tresona alleges that CALLC, ilghknowing of Treséna’s Arizona locatior
and while engaging in falssdvertising about its ability tomarket arrangements license
by Tresona, intentionally induced Legghoeach his contract with Treséna by makin
false representations. Tresona’'s complaitéges that CALLC induces such breach
not only by its false advertigg regarding TresOna-licensed arrangements, but alsg
directly contacting arrangei TresOna’s songs and tellitgem that it can sell their|
arrangementsld., 1 22. Such direct representatiphise false public advertising abou
CALLC’s ability to market Treséna’'s musi@re directly aimed at Tresona, and tl
intentional interference claims agveo arise from such contactsl., 1 53, 54.

C. Reasonableness.

The final question is whethéhe exercise of jurisdicin would be reasonable. Tq
avoid jurisdiction basedn unreasonableness, CALLC “must ‘presecbmpellingcase
that the presence of some other considenatiwould render jurisdion unreasonable.”
Ballard, 65 F.3d at 1500 (quotingurger King Corp. v. Rudzewic4d71 U.S. 462, 477
(1985)) (emphasis in originaee also Tresona & Mastelsc. v. Augusta Nat. Inc223
F.3d 1082, 1089 (9th Cir. 2000) (findinthat a defendant must “demonstrate
‘compelling case,” focused on the seven dpedactors . . . in order to establish
unreasonableness”). CALLC has not arguedtberwise made a compelling case th
jurisdiction would be unreasonable. €rhCourt therefore concludes that th
reasonableness requirement is met. Tres@smade a prima facie case of perso
jurisdiction over CALLC.

2. DefendantAnita Cracauer.

Defendant Anita Cracauer is a Minnesotsident and the sole member of Custo
Arrangements LLC. Doc. 12The Court could exerciserjadiction over Anita Cracauer
for two possible reasons: (1) she created her contacts with Arizona that are sufficier
for this Court to exercise jurisdictiosee, e.qg.Brink v. First Credit Res57 F. Supp. 2d
848, 859-60 (D. Ariz. 1999) (citinBavis v. Metro Productions, Inc885 F.2d 515, 522

-8-
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(9th Cir. 1989)); or (2) CALLC is her “alter ego” and jurisdiction over the company
creates jurisdiction over hesee, e.g.Flynt Distrib. Co. v. Harvey734 F.2d 1389, 1393
94 (9th Cir. 1984)Patterson v. Home Depot, USA, In884 F. Supp. 2d 1170, 1177 (D.
Ariz. 2010). Tresoéna relies on both reasguinting to Cracauer’s individual contacts

with Arizona and emphasizing that CALLChsr alter ego. Doc. 26 at 12-13.

Tresona has failed to make a prima&idashowing that Cracauer’s individug
contacts are sufficient for personal jurdtbn. Treséna’'s complaint does naqt
differentiate between the aotis of CALLC and CracauelSeeDoc. 1-1, § 18. Tresong
argues that the Court shoultipute CALLC’s contacts t@racauer for the purpose of
analyzing personal jurisdiction (Doc. 26 &2-13), but this is # same as treating
CALLC as Cracauer’s alter ego, an isgiistinct from whether Cracauer’s personal
contacts with Arizona are sufficient.

Cracauer's only contact with Arizona iBreséna’s assertion that an Arizona

company lists Cracauer as a music arrangerc. @ at 13, 37. Bipersonal jurisdiction

does not exist “solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts, ¢r of

the ‘unilateral activity of anotlmeparty or a third person.”Burger King 471 U.S. at 475
(citations omitted). Cracauer states in ecldration that she never asked or gave
permission to the Arizona company to list Imame on its website. Doc. 12, § &g
also Marvix Photp 647 F.3d at 1223 (findg that for a motion talismiss for lack of

jurisdiction, the court “may not assume thethr of allegations ira pleading which are

contradicted by affidavit”). Wdit is more, Treséna’s claims against Cracauer do not grise

out of her relationship withnother Arizona company.
As for the argument th&ALLC is the alter ego of Cracauer, TresOna has made a
prima facie case. “Under the ‘alter-egmoctrine, a nonresident defendant may pe
subject to personal jurisdiction even if tHefendant has not had any contact with the
forum state.” Patterson 684 F. Supp. 2@t 1177 (citingDavis 885 F.2d at 520-21).
Thus, jurisdiction may exist “in cases in whitte corporation is thagent or alter ego of

the individual defendant; orvhere there is an identitpf interests between the

-9-




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

corporation and the individuals.Davis, 885 F.2d at 520-21 (citations omittedge also
Doe v. Unocal Corp.248 F.3d 915, 926 (9th Cir. 2001Under Arizona law, “corporate
status will not be ghtly disregarded.” Chapman v. Field602 P.2d 481, 483 (Ariz.
1979). To demonstrate alteraegtatus, a plaintiff “must prevboth (1) unity of control
and (2) that observance of the corporédem would sanction a fraud or promot
injustice.” Gatecliff v. Great Republic Life Ins. C821 P.2d 725, 728 (Ariz. 1991).
TresoOna alleges that Cracauer regist&@adLC as a personal “doing business a
in 2003. Doc. 1-1, § 6. Cracauéen registered CALLC in 2012d. Tresona further

alleges that the affairs of CALLC and &auer “are intermingtl, and they do not

distinguish between themselvin their dealings.'ld., § 48. Cracauer’s declaration doe

not deny these allegations. Dd2. FurthermoreCracauer states that she is “the sg
member of [CALLC].” Id. Considering the affidavitand taking the uncontroverte
statements in the complaint as treee Schwarzenegg&74 F.3d at 800, the Court find
a prima facie case that there is an “idendtynterests” betwee@ALLC and Cracauer.
SeeDavis, 885 F.2d at 520-21. Furthermore, asswy the truth of Tresona’s tort claimg
observing the corporate formight promote injustice.

This finding, however, is preliminargnd made under a prima facie burden
proof. The parties have not addressednynaf the factors that are relevant i
determining whether a member of a corpiorashould be helghersonally liable. See,
e.g, lze Nantan Bagowa, Ltd. v. Scal&/7 P.2d 725, 728-29 (&riCt. App. 1978). The
Court also notes that a sole member difrated liability companyis not automatically
the company’s alter egoSee, e.g.Honeywell, Inc. v. Arnold Const. C&54 P.2d 301,
307 (Ariz. Ct. App. 1982). But at the motitm dismiss stage, the Court finds that it h
jurisdiction over Cracauer to the saméeex it has jurisditon over CALLC.

B. Failure to State a Claim.

1. PleadingStandards.
When analyzing a compldirfor failure to state a alm to relief under Rule

12(b)(6), the well-pled factual allegations daaken as true andonstrued in the light

-10 -
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most favorable to the nonmoving partgousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truthAshcroft v. Igbal 556 U.S. 662, 680 (®9), and therefore arsg

insufficient to defeat a motion toshiss for failure to state a clairim re Cutera Sec.

Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the

complaint must plead engh facts to state aam to relief that is plausible on its face.

Bell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007).

Claims of fraud or mistake must be stateith “particularity.” Fed. R. Civ. P.
9(b). Several district courts in the Nin@ircuit have applied Ra 9(b)’'s heightened
pleading standards to claims of false atisgg under the Lanima Act, which Tresdna
brought against CALLC and Cracaderlthough not directly addressing this issue, tl
Ninth Circuit has approved applying Rule 9(thasightened pleading standards to clair
that are “grounded in fraud” or “sound in fraudVess v. Ciba-Geigy Corp. USA17
F.3d 1097, 1103-04 (9th Cir0R3). Tresona’s claim of falslvertising sounds in fraud
TresOna has alleged that CACLadvertises its ability to sell arrangements licensed
Tresona, “knowing” that it may not do sdSeeDoc. 1-1, | 41, 71-72. The Cour
therefore, finds that heightened pleadinguieements apply to Trésa’s claim of false
advertising.

Under Rule 9(b), “a party must satwith particularity the circumstance
constituting fraud or mistake. Malice, inte knowledge, and other conditions of
person’s mind may be alleged geaily.” Fed. R. Civ. P. 9(b “While statements of the
time, place and nature of the alleged fraududantivities are sufficient, mere conclusor
allegations of fraud are insufficient"Moore v. Kayport Package Exp., In885 F.2d
531, 540 (9th Cir. 1989). “[T]he pleader ststate the time, place, and specific contg

’ See, e.g.ThermolLife Int'l, LLC vGasparl Nutrition, Inc. No. CV 11-01056-
PHX-NVW, 2011 WL6296833, at *5§ Ariz. Dec. 16, 201]Sw Windpower, Inc. v
Imperial Elec., Ing. No. CV-10-8200-SMM, 2011 WL 85089, at *4 (D. Ariz. Feb. 4
2011); Pestube Sys., Inc. v. lh@Team Pest Def., LLONo. CIV-05-2832-PHX- MHM
2006 WL 1441014, at *4D. Ariz. May 24, 20068)CollegeNet Inc. v. Xap CorpNo.
CV-03-1229-HU, 2004VL 2303506, at *4 (DOr. Oct. 12, 2004).
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of the false representations as well #se identities of the parties to th
misrepresentation.”Schreiber Distrib. Co. v. Serv-Well Furniture C806 F.2d 1393,
1401 (9th Cir. 1986).
2. FalseAdvertising.

Tresona claims that CALLC has falsetvartised its ability to grant exclusive us
of custom arrangements, in viotan of § 43 of the Lanham ActSeeDoc. 1-1, 1 69-73
(citing 15 U.S.C. § 1125(a)(1){B Section 43 of the Lanha#wt “explicitly furnishes a
private right of action ‘agast persons who make falsedadeceptive statements in
commercial advertisement[.]”"PhotoMedex, Inc. v. Irwin601 F.3d 919, 923 (9th Cir

2010) (citation omitted). The lowing five elementsnake up a false advertising claim:

(1) a false statement of fact by ttkefendant in a commercial advertisement
about its own or another’s product;

(2) the statement actuallgeceived or has thé&endency to deceive a
substantial segment of its audience;

(3) the deception is material, in thaigtlikely to influence the purchasing
decision;

(4)dthe defendant caused its false estagnt to enter intetate commerce;
an

(5) the plaintiff has been or is Iike%yo ble injured as a result of the false
sa

statement, either by dirediversion of sales from #4f to defendant or by a
lessening of the goodwill assated with its products.

Skydive Ariz., Inc. v. Quattroc¢h§73 F.3d 1105, 1110 (9t@ir. 2012) (citing 15 U.S.C.
§ 1125(a)(1)(B)).
To constitute a statement made in a conecméadvertisement, the statement my

be: “(1) commercial speech; (2) by the defartdaho is in commercial competition with

the plaintiff; (3) for the pysose of influencing consumets buy defendant’s goods of

services. . . . [and the commercial speech]nist be disseminated sufficiently to the

relevant purchasing public to constitutadvertising’ or ‘pranotion’ within that
industry.” Newcal Indus., Inc. v. Ikon Office Solutjdsil3 F.3d 1038, 1054 (9th Cir
2008) (citation omitted). The commercial espk need not be made in a “class

advertising campaign,” but magither consist of more informal types of promotida.

-12 -

11%)

St

ic




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

TresOna alleges generally that CALIsSCivebsite falsely advertises CALLC’$
ability to grant exclusive rightto use musical arrangemeisa specific geographical
area for a specific period of timeDoc. 1-1, 1 35. TresoOna also alleges that CALLC's
website falsely claims the ability to actegnd sell arrangements licensed by Tresoépa.
Doc. 1-1, 11 71-72. Because these statenazatalleged to be made on a website and as
advertisements, the Court finds that Tresdas alleged commercial advertisements|as
required by the Lanham ActSee Newcals13 F.3d at 1054. Tresona also identified the
specific false statements — thbility to provide exclusiveise rights through a “buyout”
and the ability to accept and sell Tresomargements — as well as the maker of the
statements and the place where they are made. The Court concludes that Trespna

sufficiently identified a “false statememf fact by the deferaht in a commercial

[oX

advertisement about its omor another’s product3kydive 673 F.3d at 1110, as require
for a claim of false advertising.
3. Intentional Interf erence with Contract.

The tort of intentional intéerence with contract requires a plaintiff to prove:
“(1) existence of a valid contractual relatibis (2) knowledge of the relationship on the
part of the interferor, (3) intentional terference inducing or causing a breadh,
(4) resultant damage to the party whoseti@ighip has been disrgat, and (5) that the
defendant acted improperly.Safeway Ins. Cov. Guerrerg 106 P.3d 1020, 1025 (Ariz
2005). Defendants do not seriously contestfitst two elements. Tresona has plausihly
alleged that (1) Legg had a caatt with Tresona by which he agreed not to “sell, resell,
reproduce, disseminate, leasmt and/or use the Arrangeniémany manner whatsoever
beyond the scope of the grant of rightselumder,” (Doc. 1-1 al5); and (2) CALLC
knew of this relationshipd.,  53).

Defendants argue that Treséna’s contatnot be breached in the manner that
TresOna assertsSeeDoc. 10 at 12-13. They argue thia¢ language of the contract does
not support the claim for breaeimd that “Treséna itself had no rights in the arrangement

by Legg, nor did it have right® the original copyrightegdong such that it could limit

-13 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

Legg’s future use of the amgement on its own behalf.1d. These are essentially th
same arguments made by Leggdmavith respect to Tresénaseach of contract claim.
Because the briefing providdry Legg and by Treséna ingmonse to Legg’s motion is
more detailed, the Court will address thessues below. As will be seen, the Coy
declines to rule at this stagon whether Treséna’s breachawmintract claim is in fact a
veiled copyright infringement claim. In adaditi, the contract can be read as prohibiti
the reselling of Legg's arrangement ofaBk Sheep through QAC. The Court

therefore finds that Tresorfaas plausibly alleged that CAC intentionally interfered

with the contract when it “told Legg dh it had permission to resell the custo
arrangement ‘Black Sheep’ licensed by Tresoénd.; § 31.

Defendants also argue that Tresona failallege that CALIC acted improperly

when it induced Legg to breach his contradh deciding whether a defendant acte

improperly, a court must consider: “(a) thetura of the actor’'s amuct, (b) the actor’s
motive, (c) the interests of the other wiithich the actor's condaanterferes, (d) the
interest sought to be adwad by the actor, (e) the socialterests in protecting the
freedom of action of the actor and the coctinal interests of the other, (f) the proximit

or remoteness of the actor’'snthuct to the interference, and (g) the relations between

parties.” Wagenseller v. Scottsdale Mem’l Hgsp10 P.2d 1025, 1042 (Ariz. 1985).

(quoting Restatement (Sewt) of Torts § 767).

TresOna argues that Defendants CALL®I &racauer acted improperly becau

“they induced Legg to breach his contragth Treséna by promising Legg a 50%

royalty, which they could onlgo if [CALLC] were a print stock arrangement compan
However, [CALLC] is a digital stock compangneaning that it lied to the publishers t
secure a favorable royalty rate it could prontzd.egg.” Doc. 25 aiil5-16. In reply,

Defendants argue that everiTiieséna’s allegations are trugesona “has merely allegec
that CALLC told arrangers would do something it was npermitted to do. . . . [Bjut
this by itself is insufficient as a matter of law to establish tortious interference.” Do
at 15.
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Assuming CALLC intentionally lied to lgg about the royalty rates CALLC wa
entitled to give him for amrrangement licensed by Téem, then CALLC engaged i
wrongful conduct withan improper motive.SeeRestatement (Second) of Torts 8§ 76
This conduct also interfered with Treséna'gifinate interest in eaing profits from re-
selling Legg’s arrangement. Tresdéna has statethim for intentional interference with
contract.

4. Intentional Interference with Business Expectancy.

In addition to its interference with contract claim, Tresona has brought
“intentional interference with busess expectancy” claim. Dot-1, {1 56-68. This tort
has the same elements as intentionderfarence with condéict, except that the
interference must be with a prospectiatationship between thelaintiff and another
party. See Wagensellei710 P.2d at 1041Dube v. Liking 167 P.3d 93, 99 (Ariz. Ct.
App. 2007); Restatement (Sewl) of Torts § 766B. “Befar recovery can be had fo
interference with prospectivbusiness relations or for preventing a contract, it m
appear that a relationship or contraciwd otherwise have been entered intdfarmis
v. Solot Cq.573 P.2d 899, 902 (Ariz. Ct. App. 197Dube 167 P.3d at 101 (“[T]here
must be a colorable economic relationship leemvthe plaintiff and a third party with th
potential to develop into a full contraet relationship.”)citations omitted).

Tresona’s allegations, and the fairfeirences from those allegations, are
follows: CALLC dishonestly otained an 85%-15% royaltgplit from music publishers
by falsely representing itself as a print puidis when in fact it is a digital publishe
(Doc. 1-1, 11 30, 58, 61); this royalty enabf@ALLC to offer Legg a higher royalty for
the Black Sheep arrangemenanhTresdna can offer witks 50%-50% digital publisher
split (id., 1 62); CALLC thereby induced Legg toebch its contract with Treséna an
sell his arrangement of &k Sheep through CALLCd, 19 32-33, 64-67); Legg's
arrangement of Black Sheep dam used by thousands ofaifs in the United Statesd(

1 60); and Tresona lost the opportunity td &® these choirs aa result of CALLC’s
improper actions id., 160, 67-68). The Court cdodes that these allegation
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sufficiently state a claim for tantional interference with bugss expectancies — the sa
of Legg’s Black Sheep arrangemeo thousands of choirs.
CALLC argues that Treséna has faileddentify a specific business expectandg

with which it interfered. Araction for tortious interference with a business relations

e

y
nip

does require proof of “a busis® relationship evidenced by an actual and identifiable

understanding or agreemt which in all probability would have been completed if t
defendant had not interferedDube 167 P.3d at 101. But cdsrhave also “allowed the

ne

plaintiff to allege a business expectancy with a class of individuals,” provided “the grouy

[is] specifically identifiable.” 1d. Tresona has identified specific group — choirs
throughout the United Statesathwould be interested jpurchasing Legg’s arrangemer
of Black Sheep. This is sutfent at the pleading stag&.o survive summary judgment
Tresona will need to present evidence showrage than a mere “hope” that its busine
expectancy would have been realizéflarmis 573 P.2d at 902. There must be eviden
of “an actual and identifiable understandmgagreement which iall probability would
have been completed if the defendant had not interferdoibe 167 P.3d at 101
(citations omitted). But the Cauiinds Tresona’s present ailgtions sufficient to state g
claim.

CALLC also argues that Treséna has fatiecllege wrongfutonduct. As noted
above, however, Tresona alleges that CALLGrepresented the nature of its business
print rather than digital, anisrepresentation that allodat to offer more favorable
royalties than honest competdosuch as Treséna. Theourt concludes that this
constitutes a sufficient allegation of impropenduact to survive a nimn to dismiss.

5. Liability Under Piercing of Corporate Velil.

Tresbna has listed as a separeaim “liability under pércing of corporate veil.”

Doc. 1-1, 11 74-75. As Defenaa correctly point out, a “criest to pierce the corporat

veil is only a means of impogiability for an underlyingcause of action and is not {

cause of action in and of itself.Local 159, 342, 343 & 444 v. Nor-Cal Plumbing, Ing.

185 F.3d 978, 985 (9th Cir. 1999). Thus, Tresday not assert this as a separate cla

-16 -

—+

7]
(2]

ce

!

as

[1°)

m,




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

but it may seek to impose liability forhar claims by piercing the corporate veil.
6. Conspiracy.

“For a civil conspiracy to occur two anore people must agree to accomplish
unlawful purpose or to accomplish a lalfobject by unlawful means, causing
damages.” Baker v. Stewart Title & Trust of Phoenk& P.3d 249, 256 (Ariz. Ct. App
2000) (quotingRowland v. UniorHills Country Cluly 757 P.2d 105, 11 (Ariz. 1988));
see Wells Fargo Bank v. Ariz. LaboreB8 P.3d 12, 36 (Ariz. 2002)Under Arizona law,

an

“conspiracy is a derivative tort’Rowland 757 P.2d at 110. Thus, to state a claim for

conspiracy, a plaintiff must establish the &ige of an underlying tort from which th
purported conspiracy arisekl.

Tresona argues that CALLC and Cracacenspired with each other to comm
the torts of interferenceith contract and false advertisingqpoc. 26 at 19. Ordinarily, &
corporation cannot conspire “with its directof they are acting in the corporation’
behalf. . . . [But] when officers of a coration act for their own personal purposes, th
become independent actors, who canspire with the corporation.Rowland 757 P.2d
at 110 (citations omitted). Iits complaint, Tresona statdéisat “the affairs of Anita
Cracauer and [CALLC] are intermingled, anéytdo not distinguish between themselv
in their dealings.” Id., § 48. Thus, Treséna has ndleged that Cracauer was actin
independently and therefore cannotmlahat Cracauer conspired with CALLC.

C. Conclusion.

The Court has found that it may exercjsasdiction over CALLC and Cracauef

for Tresona’s claims, but that Tresénas Hailed to state a claim for piercing th
corporate veil and conspiracy. The motiondismiss will be granted with respect t
these claims.
I. David Legg’'s Motion to Dismiss.

A. PersonalJurisdiction.

TresOna argues that the Court may exergigsdiction over Legg because eithg

(1) Legg consented to an ordiuser agreement that requisgijudication of disputes in
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Phoenix, Arizona, or (2) Legg has sufficientnmium contacts with Arizona. Doc. 31

“[Plarties to a contract may agree advance to submit to the jurisdiction of
given court.” Nat'l Equip. Rental, Ltd. v. SzukheB¥5 U.S. 311, 316.964). A contract
clause that designates a partaculforum is presumptively valid. See Murphy v.
Schneider Nat'l, In¢.362 F.3d 1133, 14 (9th Cir. 2004);see also Carnival Cruise
Lines, Inc. v. Shuiet99 U.S. 585, 589 (1991). Thergyachallenging a forum selectior
clause bears a “heavy burdehproof’ and must “clearlshow that enforcement would
be unreasonable and unjustVl/S Bremen v. Zapata Off-Shore C#07 U.S. 1, 10, 17
(1972).

“[T]here are three reasons a forum seteticlause may be emforceable: (1) if
the inclusion of the clause the agreement was the product of fraud or overreach
(2) if the party wishing to repudiate the clause would effegtilsel deprived of his day in
court were the clause enfor¢exthd (3) if enforcement would contravene a strong pul
policy of the forum in with suit is brought.”Petersen v. Boeing Go/15 F.3d 276, 280
(9th Cir. 2013) (citations and quotation marks omitted). Federal law governs the
and scope of a forum selection clausknes v. GNC Franchising, In@211 F.3d 495,
497 (9th Cir. 2000) (citingvanetti-Farrow, Inc. v.Gucci America, In¢.858 F.2d 509,
513 (9th Cir. 1988)).

According to documents and a declaratibat Treséna filed, when Legg creatg

an account on Tresona’s website he clickdumba stating “I agree to the terms specifig

in the User Agreement.” [@o 31 at 21, 24. A hyperlinto the User Agreement was

included on the page.d. Paragraph fifteen of the User Agreement states: “Sig
consents to the exclusive jurisdiction of armhue in mediation and in the courts locats
in Phoenix, Arizona for any suits . . . conregtin any way . . . to the subject matter

this Agreement.”ld. at 21, 27. These facts are sufficiemshow that Legg consented t
the jurisdiction of Arizona courts. Courtegularly uphold forunselection clauses in
online user agreements when the uservsrgnotice of the agreement by clicking a bq

stating “I agree to the terms of the Usgreement,” followedy a hyperlink. See Fteja
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v. Facebook, In¢841 F. Supp. 2d 829, 839 (S.DYN2012) (collecting cases).
Relyingon Holland Am. Line Inc. v. Wartsila N. Am., Ind85 F.3d 450 (9th Cir.
2007), Legg argues that Tres6na has failethéde a “prima facie showing” that Legy

\\ 4

consented to the foruselection clause. IHolland, the parties signed contracts stating
that disputes wodl be submitted to a court in Franckl. at 455. Relying on a singlg
affidavit, the plaintiff claimed that it lth made a subsequetg#lephone order with
defendants and, following the telephone orded sent an email containing terms and
conditions — one of which stated that digsutvould be adjudicated in the State pf
Washington.Id. The plaintiff also claimed thdtt had posted these terms and conditions
to its website.ld. at 458. The Ninth Circuit found th#te plaintiff had failed to make 3
prima facie case that defendants had consented to the clause: “[Plaintiff] offers [not
single purchase order or email with anyefighdant], let alone a purchase order with
accompanying terms. [Plaintiff’'s] bmassertions are just that. . [its]forum selection
argument boils down to aam that it emailed terms tsomeone at [defendant’s
business].”Id. at 455-56.

Legg argues that the documents ores has submitted doot show that he
consented to the user agreemdrtgg notes thahe online user agreement Tresona filed
with the Court is dated 2014, a year aftemild have signed the agreement, and that
his name does not appear oe #greement. The Court finéolland distinguishable.
Tresona has submitted screeastshof its website and usexgreement, as well as a
declaration, all of which show that Leggpwd have had to consent to jurisdiction in
Arizona. SeeDoc. 31 at 20-28. Thedacts are more substantial than the mere claim in
Holland that the plaintiff e-mailed terms am®nditions. Althoughhe screenshots are
dated 2014, Legg has not produced evidexatiing into doubt Tre&na’s claim that Legg
signed the same agreement in 2013.

Tresona has made “a prima facie showafigurisdictional facs to withstand the
motion to dismiss.”"Mavrix Photq 647 F.3d at 1223Legg has not argued that the forum

selection clause was the protle€ fraud or overreaching, thae would be deprived of
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his day in court were the cla@ enforced, or that the ckauviolates public policy.See

Doc. 32 at 6-8. The Court therefore deriegg’s motion to dismiss for lack of personal

jurisdiction.

B. Failure to State a Claim.

Legg moves to dismiss Treséna’s claifos breach of contract and conspiracy.

Doc. 23.
1. Breachof Contract.
a. Copyright Preemption.

Legg purchased from Treséna the rightatcange the sonBlack Sheep for the
music organization “Nitro Show Choir.” Doc.1lat 15. In return,.egg agreed to grant
all rights in his arrangement Black Sheep to the igrinal copyright owner of the song if
his arrangement did not qualify as a work for hitd. The written agreement betwee

Legg and Treséna also stated:

It is specifically understad and agreed . . . negththe [Legg] nor [Nitro
Show Ch0|r]hhas any right to sell, réiseeproduce, disseminate, lease, rent
and/or use the Arrangement in any mamwhatsoever beyond the scope of
the grant of rights hereunder.

Doc. 1-1 at 15.

TresOna claims that g breached this agreemt by allowing CALLC and
Cracauer to use and sell the arrangement. The Court finds these allegations suffig
state a claim for breach of miwact. A plaintiff must allge existence of a contrac
between the plaintiff and the defendant, adeh of the contract by the defendant, a
resulting damage to the plaintiff, and Treséna has don&ee.Coleman v. Wati87 F.
Supp. 2d 944, 955 (D. Ariz. 1998).

Legg argues that Tresona has impropéalyeled as a breach of contract clai

what is in fact a copyright fingement claim, and that Treséna lacks standing to brin

copyright claim because Tresosanot the copyright owner d@lack Sheep. Doc. 23 at

8-9 (citing HyperQuest, Inc. v. N'Site Solutions, In632 F.3d 377 (7th Cir. 2011))

TresOna responds that its claim is for lsfeaf contract, no more, and that Legg
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arguments regarding copyright infrimgent and ownerspiare red herrings.

Legg fails to cite legal authority fohis argument that the Court should tre
Tres6na’s breach of contractaim as a copyright infringeent claim, and the Court
cannot conclude from Legg’s menanda that the argument is correct. Although it is ti
that TresOna is not the copyright owner ch&d Sheep, TresOna regents that it has the
right to grant permission for arrangers tokedimited-use arrangements of Black She
on behalf of the copyright aver (referred to in the contract as the “Arrangems
Copyright Owner(s)”). Doc. 1-1 at 15. Thkentract between Tréea and Legg stateq
that Legg does not have thaght “to sell, resell, reproduce, disseminate, lease, I
and/or use” his arrangement Black Sheep beyond the permission granted in
contract, and the contract grants permissialy to make an arrangement for the Niti
Show Choir. Id. Tresona asserts breach of this aett provision, not infringement of
copyright. As a party to the contract, Tres@haarly has standing to enforce it. Leg
cites no authority to suggettat an entity in Tresonajsosition is somehow foreclose(
from enforcing a contract to which it is a party.

To the extent Legg is suggesting thakesona’s breach of contract claim i
preempted by federal copyright law, heshfailed to provide a clear or persuasiv

argument in their motions to dismiss. Under § 301 of the Copyright Act:

(@) . . . [A]ll legal or equitable rightthat are equivalent to any of the
exclusive rights within the generalcope of copyright as specified by
section 106 in works of authorshipathare fixed in a tangible medium of
expression and come within the subjettter of copyright as specified by
sections 102 and 103 . . . are goveregdusively by this title. Thereafter,
no person is entitled to any such rightequivalent rightn any such work
under the common law or statutes of any State.

(b) Nothing in this title anuls or limits any rightsor remedies under the
common law or statutes of any State with respect to--

(1) subject matter that does notmo® within the subject matter of
copyright as specified by sectiortd2 and 103, inading works of
authorship not fixed in any tangibheedium of expression; or . . .

ﬁ3) activities violating legal or equitable rights that are not

equivalent to any of the exclusiveghts within the general scope of
copyright as specified by section 1\6%%.]
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17 U.S.C. § 301.
The Ninth Circuit has explained thgc]laims under state law are preempte
where: (1) the work at issucomes within the subject matter of copyright, and (2)

state law rights are ‘equivalent to any of thelusive rights within the general scope {

copyright.” Grosso v. Miranax Film Corp, 383 F.3d 965, 968 (9th Cir. 2004) (quoting

Del Madera Props. v. Rhodes & Gardner, |n820 F.2d 973, 976 (9th Cir. 1987%ge
also Montz v. PilgrimnFilms & Television, In¢.649 F.3d 975 (9tiCir. 2011). For the
second prong of this test, tienth Circuit has explained #h “[t]jo survive preemption,

the state cause of action must protect rigfds are qualitatively different from the right

protected by copyright: the comamt must allege an ‘extralement’ that changes the

nature of the action.'Grossq 383 F.3d at 968 (citation omitted).

If Legg’s arrangement of Black Sheep fallghin the subject matter of copyright
the issue is whether Tresondiseach of contract claim has alleged an “extra eleme
that makes the claim different from a cogy infringement claim. Although courts
have found that breach of contract claims contain an extra eleseent.qg.ProCD, Inc.
v. Zeidenberg86 F.3d 1447, 1454-55 (7th Cir. 1996 tharties in this case have faile
adequately to brief the issue. The Caatordingly will deny the motion to dismiss o
this ground. “All federal courts are in agreent that the burden is on the moving pa
to prove that no legally cognizable clainr fi@lief exists.” 5B Charles A. Wright &
Arthur R. Miller, Federal Practice & Procedurg§ 1357 (3d ed. 2005).

b. Additional Arguments.

Legg presents two additional argumentgirst, Legg argues that “Treséna’
contract does not — and cannot — limit Legg’sitgtto seek or obtai further permission
from the Copyright Owns. Tresdna likewise “does ndtege that [CALLC] failed to
obtain permission from thedpyright Owners to publish Lefggarrangement of ‘Black

Sheep.” Doc. 23-1 at 9.egg emphasizes that Tresénadd the copyright owner of the
song, but rather a licensee.

This argument appears to be an affiinetdefense. If the copyright owner o
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Black Sheep permitted Legg to sell his arranget of the song t&€ALLC, then Legg
arguably would not have breached his contwith Tresona. While this defense ma
have merit at a later stage,thé motion to disngis stage the sole question is whether {
complaint has stated a plausibtlaim for breach of contth The complaint need no
anticipate and plead around eygossible affirmative defense.

Second, Legg argues that “TresOna, tigio the contract, caprevent Legg from
using or selling his arrangement only if Leg@rrangement qualifies as a work made 1
hire.” Doc. 23-1 at 10. TresoOna respotits, regardless of whether Legg’s arrangem
of Black Sheep qualifies as a work for hire, Legg agreed to grant to the original cop)
owner of Black Sheep “all right, title and intsten” Legg’'s arrangeent of that song.
SeeDoc. 1-1 at 15.

The Court finds that Legg’s work for hisrgument is essenllia the same as its
copyright preemption argumenthat is, Tresona canndiring a veiled copyright
infringement claim because TresOna is tiod copyright ownef Black Sheep and
Legg’s arrangement does not qualify as a wiorkhire made on behalf of Treséna. F¢
the reasons stated above, the Court cannobruthis argument at this stage of the casg

2. Conspiracy.

As already noted, “[flor a civil conspira¢y occur two or more people must agre
to accomplish an unlawful purpe®r to accomplish a lawfubject by unlawful means,
causing damages.”Rowland 757 P.2d at 110. Toae a claim for conspiracy, 4
plaintiff must establish the existence of anderlying tort from which the purportec
conspiracy arisesld.

Here, the possible underlying torts are interference with contract, interference
business expectancy, and false advertisiige parties agree thaegg cannot be liable
for conspiring to breach or interfergth his contract with TresbnaSeeCampbell v.
Westdahl 715 P.2d 288, 294 (Arift. App. 1985). The Court finds, however, that Leg
could be liable for conspiring with CALL to commit intentional interference witl

business expectancy.
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As discussed, the basis of TresOnateriierence with busirss expectancy claim
is that (1) CALLC induced_egg to breach its contract with Treséna and sell
arrangement of Black Sheepdhgh CALLC, and (2) Tresérast the opportunity to sell

to thousands of show choies a result of CALLC’s improper actions. Furthermore,

his

Legg plausibly “agreed to accomplish” thes&ls when he gave CALLC the arrangement

of Black Sheep “in return for an amount eqtefifty percent . . . of the purchase pric

for each sale made.” Doc. 1-1, | 64.

Legg argues that he cannot be liabledmnspiracy because Tresona has not listed

him as a defendant fonwg of its tort claims.SeeDoc. 23-1 at 13. Bu_egg fails to cite a
rule that requires Tresona to name Leg@ akefendant for the tort that Legg alleged
conspired to commit. If Tresona can succdlsainow that Legg aged with CALLC to

accomplish interference with business expaentahegg may be liabkl for conspiracy.
Because Legg’s motion argued that Tresond faled to state a claim for conspirac
with respect to any of the alleged torts, @eurt need not address whether Legg could
liable for conspiring with CALLGo commit false advertising.

lll.  Plaintiff's Request for Entry of Default.

TresOna seeks entry of default agaidefendant Legg, which presumably woul
lead to a motion for a defagltdgment. Because Legg has appeared in this case and
a motion to dismiss, default judgment woulok be appropriate under the relevant Nin
Circuit test. See Franchise Holding II, LLC Huntington Rests. Group, InA375 F.3d
922, 925-26 (9th Cir. 2004). The Court therefore denies Tresdna’s request.

IT IS ORDERED:

1. Defendants Custom Arrangementsl &nita Cracauer’s motion to dismis
(Doc. 10) isgranted in part as set forth above.

Plaintiff's request for dry of default (Doc. 17) islenied.
Defendant David Legg’s rtion to dismiss (Doc. 23) genied.

Plaintiff's motionfor ruling (Doc. 24) iglenied as moat

a k& w N

The claims against Dal Cracauer are dismissed without prejudig
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Doc. 26 at 1.

6. The Court will schedule a casemagement conference by separate order.

Dated this 4th day of February, 2015.

Nallbs Gttt
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‘David G. Campbell
United States District Judge




