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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steve Alan Boggs, No. CV-14-02165-PHX-GMS
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regpondents.

Before the Court is Petitioner Stevan Boggs’'s Motim for Evidentiary
Development. (Doc. 48.) Respondents filedesponse in opposition to the motion al
Boggs filed a reply. (Docs. 58, 61.) The motisrdenied in partrad granted in part, as
set forth herein.

l. BACKGROUND

In 2002, Boggs and Christopher Hargrave shot three fast-food workers to ded
2005, Boggs was found guilty of three counit$irst-degree murder, among other count
and sentenced to death. Tledlowing facts are taken frorthe opinion of the Arizona
Supreme Court upholding the convictions and senteistate v. Boggs218 Ariz. 325,
185 P.3d 111 (2008).

On May 19, 2002, policefficers responded to 811 call from a fast-food
restaurant in Mesa. The first officer to aerifound one of the restaurant's employee
Beatriz Alvarado, lying on # ground outside the back dpshe repeatedly asked fo

help but died from two gunshetounds to her back. Inside the restaurant, officers fo

67

th. |

S,

S,

=

ind

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2014cv02165/885303/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2014cv02165/885303/67/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the body of another employee, Fausto Jimenex} to a telephone; Jimenez had be
shot three times in the badkut managed to dial 91lhartly before dying from his
wounds. In the freezer was the body of iadtlemployee, KennetBrown, who had died
from two gunshot wounds. Police found shellicgs and bullets in the freezer. Two cas
registers were opened and contained only cartkird register appeared as if someo
had tried to pry it open. JimenezdaBrown were missing their wallets.

The next night, Hargrave, a friend of d&@ys’s who had recently been fired fror
the restaurant, tried to use Jimenez’s bank card at an ATM.

Two days after the murders, Boggs gddn a Taurus handg at a pawnshop.
Police recovered the weapon and determined ithfired all of the shell casings ant
bullet fragments found at the scene, inahgdbullet fragments founeh the victims’
bodies.

During police interviews with Detective Donald Vgel, Boggs “confessed tg
playing an active role ithe robbery and admitted shooting at the victinBogygs 218
Ariz. at 331, 185 P.3d at 117. He descritbee murders in detail, explaining that “th
victims were forced at gunpoint to lie downtire work area of theestaurant, ordered ta
remove everything from their pockets, ordeteanarch through the oter into the back
freezer with their hands interlaced on toptlodir heads, forced thneel down, and then

shot in rapid successionld. at 341, 185 P.3d at 127. Bogalso told police that after

leaving the victims shah the freezer, he and Hargrawveard screaming, “at which poin

he returned to the freezand shot some mordd.
Boggs and Hargrave werevoived in a white supremast “militia” they called the

Imperial Royal Guard. They drtheir girlfriends were the hmembers. In a letter to 3

Detective Vogel, written after his confessidpggs explained that his motive for the

murders was racial rather than pecuniary.
Prior to trial, Boggs waived his rightt counsel and represented himself. H
relinquished his right to self-representation rmfieveral days of jurgelection, and his

advisory counsel took over his defen@nggs moved to resume self-representati
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between the aggravation and penalty phdseisthe court denied his request. The ju
found Boggs guilty of all charged crimes.

At sentencing, the jury fountihree aggravating factorsrfeach of the murders;
expectation of pecuniary gain, under A.R§513-703(F)(5); mumls committed in an
especially heinous, cruel or depraved nenonder 8 13—-703(F)(6); and a conviction f
one or more other homicides during tbemmission of the feense, under § 13-
703(F)(8). The defense presented mitigatievidence concerning Boggs’s troublg
childhood and mental hita issues. At the close of theal, the jury found Boggs’'s
mitigation not sufficiently substantial to cdér leniency and concluded that death w
the appropriate sentence for each murder.

The Arizona Supreme Court affied the convictions and sentencBsggs 218

Ariz. 325, 185 P.3d.11. After unsuccessfully pursuimmpst-conviction relief (‘PCR”),

Boggs filed a petition for writ ohabeas corpus in this @d. (Doc. 15.) Respondents

filed an answer and Boggs filed a replyof3. 21, 26.) Boggs fitethe pending motion
for evidentiary development on Isieiary 3, 2017. (Doc. 48.)
II.  APPLICABLE LAW

A. AEDPA

Federal habeas claims are analyzed utiteeframework othe Antiterrorism and
Effective Death Penalty Act (“AEDPA”). hbler the AEDPA, a petitioner is not entitle
to habeas relief on any claim adjudicatedtlb@ merits in state court unless the stg
court’s adjudication (1) resulted in a deorsithat was contrary to, or involved a
unreasonable application of, dlgaestablished federal law @2) resulted in a decision
that was based on an unreasonable detetimmaf the facts inlight of the evidence
presented in state court. 28 U.S.C. § 2254(d).

The Supreme Court has emphasized thatutanreasonableapplication of federal
law is different from anncorrectapplication of federal law.Williams (Terry) v. Taylar
529 U.S. 362, 410 (2W). Under § 2254(d), “[a] stat®uart's determination that a claim

lacks merit precludes federal habeas relielfosg as ‘fairminded jurists could disagree
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on the correctness of the state court’'s decisibliartington v. Richter562 U.S. 86, 101
(2011).
In Cullen v. Pinholster 563 U.S. 170, 181 (2011jhe Court reiterated that

“review under 8§ 2254(d)(1) is lined to the record that was before the state court that

adjudicated the claim on the meritsSke Murray (Robert) v. Schrir@45 F.3d 984,
998 (9th Cir. 2014) (“Along wh the significant deference AEDPA requires us to affg

state courts’ decisions, AEDPA also restricts fitope of the evidence that we can re

on in the normal course of dischargimgr responsibilities undeés 2254(d)(1).”).

However, Pinholsterdoes not bar evidentiary ddepment where the court has
determined, based solely on the state caoond, that the petitionéhas cleared the §
2254(d) hurdle.”"Madison v. Commissioner, Alabama Dept. of Correcti@od F.3d
1240, 1249-50 (11th Cir. 20143ee Pinholster563 U.S. at 185Henry v. Ryan720
F.3d 1073, 1093 &5 (9th Cir. 2013) (explaining th&inholsterbars evidentiary hearing
unless petitioner satisfies § 2254(d)).

For claims not adjudicated on the meritstate court, federal review is general
not available when the claims have been el@pursuant to an independent and adequ
state procedural rul€oleman v. Thompspb01 U.S. 722, 750 (1991) Arizona, there
are two avenues for petitionersearhaust federal constitutidnaaims: direct appeal and
PCR proceedings. Rule 32 tife Arizona Rules of Crimal Procedure governs PCH
proceedings and provides thatpetitioner is precluded fromelief on any claim that
could have been rad on appeal or ia prior PCR petitionAriz. R. Crim. P. 32.2(a)(3).

For unexhausted and defaulted claims, “fedeadleas review . . . is barred unle
the prisoner can demonstrate cause for tii@utteand actual prejudice as a result of tf
alleged violation of federal lawgr demonstrate that failute consider the claims will
result in a fundamentahiscarriage of justicé Coleman 501 U.S. at 750Coleman
further held that ineffective assistancecofinsel in PCR proceedjs does not establish
cause for the procedural default of a clalid.
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In Martinez v. Ryan566 U.S. 1 (2012), however giCourt established a “narrov
exception” to the e announced i€oleman UnderMartinez a petitioner may establish
cause for the procedural default of an inetifee assistance claifipy demonstrating two
things: (1) ‘counsel in the initial-review kateral proceeding, where the claim shou|d
have been raised, was irnegfive under the standards $frickland. . .” and (2) ‘the
underlying ineffective-assistance-of-trial-coahslaim is a substaial one, which is to
say that the prisoner must demong&rdtat the claim has some meritCook v. Ryan
688 F.3d 598, 607 (9th Cir. 201@)uotingMartinez 566 U.S. at 14)see Clabourne v.
Ryan 745 F.3d 362, 377 (9th Cir. 2014yverruled on other grounds by McKinney V.
Ryan 813 F.3d 798 (9tiZir. 2015). The Ninth Circuit lsmexplained that “PCR counse

would not be ineffective for fure to raise an ineffectivassistance of counsel claim
with respect to trial counsel who was not constitutionally ineffecti@exton v. Cozner
679 F.3d 1150, 1157 (9th Cir. 2012).

Martinezapplies only to claims aheffective assistance ¢fial counsel; it has not
been expanded to other types of claifgzuto v. RamirezZ/83 F.3d 1171, 1177 (9th
Cir. 2015) (explaining that thidinth Circuit has “not allowe petitioners to substantially
expand the scope Martinezbeyond the circumstances presenViartineZ); Hunton v.
Sinclair, 732 F.3d 1124, 1126-2Bth Cir. 2013) (denyingetitioner's argument that
Martinezpermitted the resuscitatiari a procedurally defaultd8rady claim, holding that
only the Supreme Court could expand the applicatioMaitinez to other areas)see
Davila v. Davis 137 S. Ct. 2058, 20622063, 2065-66 (2017) Xplaining that the
Martinez exception does not apply to claims ifeffective assistance of appellate
counsel).

B. Evidentiary Development

A habeas petitioner is not entitled to disagvéas a matter of ordinary course.
Bracy v. Gramley520 U.S. 899, 904 (19973ee Campbell v. Blodge®82 F.2d 1356,
1358 (9th Cir. 1993). Rule 6 of the Rulé®verning Section 225€ases provides thal

“[a] judge may, for good cause, authorizpaaty to conduct discary under the Federa
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Rules of Civil Procedure and may limit thextent of discovery.” Rule 6(a), Rule
Governing 8 2254 Cases, 28 U.S.C. foll2Z&54. Whether a petitioner has established

“good cause” for discovery requires a habeasgtcto determine thessential elements of

U

the petitioner’s substantive claim and evaluatesther “specific allegations before the
court show reason to believeaththe petitioner may, if the d&s are fully developed, bg
able to demonstrathat he is . . . entitled to relief.Bracy, 520 U.S. at 908—09 (quoting
Harris v. Nelson394 U.S. 286, 300 (1969)) (erhal quotation marks omitted).

An evidentiary hearing is authmed under Rule 8 of the RulégSoverning §
2254 Cases. Pursuant 802254(e)(2), however, a federal court may not hold airigea
unless it first determines that the petitioner exercised diligencgingtto develop the
factual basis of the claim in state co@eeWilliams (Michael) v. Taylqr529 U.S. 420,
432 (2000).1f the failure to develop a claim’s dtal basis is attributable to the

U

petitioner, a federal court may hold an evidantiaearing only ifthe claim relies on (1)
“a new rule of constitutional law, made retttae to cases on collateral review by the
Supreme Court, that was previously unavadabl (2) “a factual pedicate that could not
have been previously discovered tgb the exercise of due diligenc&8 U.S.C. §
2254(e)(2).In addition, “the facts underlying theaoin [must] be sufficient to establish
by clear and convincing evidence that but ¢onstitutional error, no reasonable fagt
finder would have fand the [petitioner] guilty ofhe underlying offenseld.
When the factual basis for a claim has been fully developed in state court, |a
district court first determines whether thetitioner was diligent in attempting to develgp
the record See Baja v. Ducharmd87 F.3d 1075, 1078 (94@ir. 1999). The diligence

assessment requires a determination of dred petitioner “made a reasonable attemet,

in light of the information avtable at the time, to investde and pursue claims in state
court.” Williams (Michael) 529 U.S. at 435. For exampl&hen there is information in
the record that would alert a reasonali®raey to the existence and importance (of

certain evidence, thettarney “fails” to develop the fagal record if he does not mak

3%

reasonable efforts to investigate and pnésthe evidence tthe state court.ld. at 438—
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39, 442. The NintlCircuit has explained that “a petitier who ‘knew of the existence o
[ ] information’ at the time of his stateowart proceedings, but dlinot present it until
federal habeas proceedings, ‘@lto develop the factual bador his claim diligently.”
Rhoades v. Henry598 F.3d 511, 517 {® Cir. 2010) (quotingCooper-Smith v.
Palmateey 397 F.3d 1236, 1241 (9th Cir. 2005)).

Significantly, anevidentiary hearing is not required tiie issues can be resolve
by reference to the state court recdrdtten v. Merklel37 F.3d 1172, 1176 (9th Cir
1998) (“It is axiomatic that when issues can be resolved nefdrence to the state coul
record, an evidentigt hearing becomes nothing mdhan a futile exercise.”see Schriro
v. Landrigan 550 U.S. 465, 474 (2007) (“[I]f theecord refutes the applicant’s factua
allegations or otherwise precludes habeasfredi district court is not required to hol
an evidentiary hearing.”). Lik@se, “an evidentiary hearing not required if the claim
presents a purely legal questiordahere are no disputed fact&eardslee v. Woodfoyd
358 F.3d 560585 (9th Cir. 2004)see Hendricks v. Vasque¥74 F.2d 10991103 (9th
Cir. 1992).

Finally, under Rule 7 of the Rules Govieign Section 2254 Cases, a federal habg

court is authorized to expand the recordridude additional material relevant to the

petition. The purpose of expansion of the recordemRule 7 “is to enable the judge t
dispose of somkabeagetitions not dismissed on the pleadings, without the time
expense required for avidentiaryhearing” Advisory Committe Notes, Rule 728
U.S.C. foll. 8 2254see also Blackledge v. Alliso#i31 U.S. 63, 81-82 (197 Mowns V.
Hoyt, 232 F.3d 1031, 1041 (9tiCir. 2000) (explainingthat the need for an
evidentiary hearing may be obtea by expansion of recordBriffey v. Lindsey345
F.3d 1058, 1067 (9th Cir. 2008tating that a hearing is nearranted if claims can “be|
resolved by reference to the state taacord and the doowentary evidence”)yacated
on other grounds as mqd49 F.3d 1157 ¢8 Cir. 2003).

Section 2254(e)(2) limits a petitioner’silély to present newevidence through a

Rule 7 motion to the same ertehat it limits the availabilityof an evidetiary hearing.
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See Cooper-Smitt397 F.3d at 1241 (appng 8§ 2254(e)(2) to xpansion of the record
when intent is to bolstethe merits of a clainwith new evidence) (citinddolland v.
Jackson 542 U.S. 649, 652-53 @R4) (per curiam)). Accordgly, when a petitioner
seeks to introduce new affidavits and othecudnents never presented in state court,
must either demonstrate diligence in deveigpine factual basis in state court or satis
the requirements of § 2254(e)(2).

[11.  ANALYSIS

Boggs seeks evidentiary development 19 of the 43 clans in his 450-page
habeas petition. These include beghausted and unkeausted claims.

A. Unexhausted Claims

The parties agree that the followingaiochs for which Bogg seeks evidentiary
development are procedurally defaulted: 1, 4 (in part), Z5§in part), 17, 18, 22, 40
and 43. Boggs contends thadefault is excused undévartinez by the ineffective
assistance of appellate or RCounsel. The Court disagrees.

In Claim 1, Boggs alleges that hsas tried and sentead while legally
incompetent and that his due process riglgse violated wheme was found competen
to waive representation. (Doc. 15 at 42.) Cldiralleges in part that Boggs'’s statemer
to Detective Vogel were inadmissible basa Boggs was not competent to waive |
right to counsel or his privilegagainst self-incriminationld. at 80.) In Claim 7, Boggs
alleges that the trial court violated his riglity failing to maintaira complete record of
the trial. (d. at 138.) In Claim 8, Boggs alleges thi constitutional rights were violateq
when he was ordered to wear a stun aett leg restraint during his triald( at 149.) In
Claim 15, Boggs alleges in part that his ftontation clause rights were violated by th
introduction of rebuttal evidence dugirthe penalty phase of his triald(at 224.) In
Claim 17,Boggs alleges that the prosecutor committed misconduct Wwaemgued that
mitigation must have a causaéxus to the crime and pesged evidence of Boggs's
militia involvement. [d. at 294.) In Claim 22, Boggslegies that his execution would b

unconstitutional because leementally impaired.ld. at 339.) In Claim 40, Boggs allege
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that his constitutional rights were violateg the death-qualificain of his jury. (d. at
422.) Finally, in Claim 43, Boggs allegesnaulative prejudicial errors at his triald( at
437.)

Boggs did not present these claims on direct app8ak@oc. 21-1, Ex. A.)
Therefore, as Boggs concedes, the claars procedurally defaulted. Boggs argus
however, that the ineffective assistanceappellate and PCR counsel provide cause
the default and establish pudjce. These arguments fail.

First, before ineffective assistanceapipellatecounsel may be utilized as cause
excuse a procedural default, the particul&ffective assistancdlegation must first be
exhausted before the state dswas an independent clai®ee Edwards v. Carpenté&29
U.S. 446, 453 (2000)'dn ineffective-assistance-of-cowisclaim asserted as cause fq
the procedural default of another clagan itself be procedurally defaultepg®Murray v.
Carrier, 477 U.S. 478, 489-90 (198@)acho v. Martinez862 F.2d 1376, 1381 (9th Cir
1988). During the PCR proceedings, Boggd dot allege ineffective assistance ¢
appellate counsel based on counsel’s failio raise these claims on appeSkedROA-
PCR 54.) Therefore, ineffective assistance gipallate counsel cannot constitute cau
for their default. Boggs doewot attempt to demonstrateatha fundamental miscarriags
of justice will occur if the claimare not resolved on the merits.

Next, the alleged ineffectness of PCR counsel does arcuse the default unde
Martinez which, as described above, appliesyotd defaulted claims of ineffective
assistance of trial counsel. Unlike allegatimisneffective assistare of trial counsel,
these claims could have beersea on direct appeal; thereéotthey are not subject to th
“limited qualification toColemari established irMartinez 566 U.S. at 15. Boggs asser
that the equitable principles dfartinez should apply to other types of claims, but citg

no authority for that argument, and the case law holds the op@fsad?izzuto/83 F.3d

! “ROA-PCR’ refers to therecordon appeal from post-conviction proceeding
Be 4ared for Boggs's petition for reviewth@ Arizona Supremedtirt (Case No. CR-14-
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at 1177;Hunton 732 F.3d at 1126-27herefore, these claims remain procedura
barred.

In addition, Claims 22 and 40 are clgawithout merit. In Claim 22, Boggs
alleges that he suffers from “serious meiitakss” and his execution would violate th
Eighth and Fourteenth Amendments. (Doc. 15 at 33%)phd v. Wainwright477 U.S.
399, 409-10 (1986), the Supreme Court h#dt it is a violation of the Eighth
Amendment to execute someone who cannot cengmd that his exation is based on a
conviction for murder. Boggs, h@wer, does not contend thiag¢ is incompetent to be
executed undeiFord, only that he has “serious mtal illness.” In any event, &
determination of incompetenagannot be made until an execution warrant is issl|
making the petitioner’'s execution immineSee Martinez-Villareal v. Stewad18 F.3d
628, 630 (9th Cir. 1997) (citingerrera v. Colling 506 U.S. 390, 406 (1993)

In Claim 40,Boggs alleges that his constitutibrmraghts were violated by the
death-qualification of his jury. (Doc. 15 at 4p€learly established dieral law holds that
the death-qualification process in a capitadecdoes not violate a defendant’s right tg
fair and impartial jurySee Lockhart v. McCred76 U.S. 162, 178 (19868)yainwright v.
Witt, 469 U.S. 412, 424 (1985)¢e also Ceja v. Stewaft7 F.3d 12461253 (9th Cir.
1996) (finding death qualification @frizona jurors notnappropriate).

Evidentiary development is dewi on these unexhausted claims.

B. Exhausted Claims

Boggs seeks discovery and expansion of the record in supfoidiof 6, alleging
that the pretrial seizure of materials frams jail cell impeded hisbility to prepare for
trial and consult with advisorgounsel. (Doc. 48 at 32—-34eeDoc. 15 at 117.) The
Arizona Supreme Court denied this claim on direct apBxaigs 218 Ariz. at 336-37,
185 P.3d at 122-23. Unddtinholster 563 U.S. at 161, Boggs is not entitled 1
evidentiary development.

Boggs also seeks discovery and expansibthe record for a series of claim

challenging the death penalty in general alamments of Arizona’s death penalty schen
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in particular. The Arizona Supreme Codenied these claims on direct app&aggs
218 Ariz. at 344-45, 325, 185 P.3d at 130-31.

Boggs alleges that the death penalbystitutes cruel andnusual punishment,
Claim 24, and serves no purpose beyond skated by a life sentence, Claim 30. (Doc.
15 at 389, 404.) In Claim 2@8oggs alleges that the “empally heinous, cruel or

depraved” aggravating circumstance, A.R8SL3-703(F)(6), is unconstitutionally vagu

%

and overbroad.ld. at 394.) In Claim 28Boggs alleges that Arizona’s death-penalty
statute insufficiently channels the diston of the sentencing authorityd(at 400.) The
Arizona Supreme Court’s rejection of theskims was neither contrary to nor an
unreasonable application okalrly established federal law.

First, there is no clearly established fealelaw supportingthe claim that
the death penalty is categorically cruetlaunusual punishmertr that it serves no
purposeSee Gregg v. Georgid28 U.S. 153, 187 (1976MHall v. Florida, 134 S. Ct.
1986, 1992-93 (2014)

Next, the United States Supreme Courd haheld the (F)(6) aggravating factd

=

against allegations that it is vague and owaatr rejecting a claim that Arizona has npt
construed it in a “constitutionally narrow mannesée Lewis v. Jefferd97 U.S. 764,
774-77(1990)Walton v. Arizona497 U.S. 639, 649-56 (1990@)erruled on other
grounds by Ring v. Arizona36 U.S. 584, 556 (2002). Bogg<hallenge to the factor ig
without merit.

Finally, rulings of both the Ninth Cinit and the United States Supreme Court
have upheld Arizona’s death-penalty stat against allegations that particular
aggravating factors do not adequatefyrrow the sentencer’s discreti®@ee Jeffersi97
U.S. at 774-77 (1990yvalton,497 U.S. at 649-5@8)Voratzeck v. Stewar®7 F.3d 329,
335 (9th Cir. 1996). The Ninth Circuit hassalexplicitly rejectecthe argument that
Arizona’s death penalty statute is unconsitnal because it “does not properly narrow
the class of death penalty recipien@Srhith v. Stewartt40 F.3d 1263, 1272 (9th Cir
1998).

-11 -
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Evidentiary development is denied asthese exhausted claims. Claims 24, 2
28, and 30 are dezul as meritless.

C. I neffective Assistance of Counsel Claims

Claims of ineffective assistance of counaed governed by the principles set forf
in Strickland v. Washington466 U.S. 668 (1984). To prevail und8trickland a
petitioner must show that counsel's repréagon fell below an objective standard ¢
reasonableness and that the deficy prejudiced the defendd. at 687—-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be
made to eliminate the distorting effects ofidsight, to reconstruct the circumstances

counsel’s challenged conduct, and to evaltlageconduct from cowel's perspective at

the time.” 466 U.S. at 68%ee Wong v. Belmontes58 U.S. 15 (2009) (per curiam)

Bobby v. Van Hoqlb58 U.S. 4 (2009(per curiam)Cox v. Ayers613 F.3d 883, 893 (9th
Cir. 2010). To satisfyStricklands first prong, a defendant must overcome “tf
presumption that, under ther@imstances, the challenged action might be considé
sound trial strategy.Id.

With respect tdstricklands second prong, a defendanust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's
unprofessional errors, the result of theoqeeding would havebeen different. A
reasonable probability is a probability soiéint to undermineconfidence in the
outcome.”ld. at 694.

Claim 2:

Boggs alleges that trial counsel wereffective for failing to challenge hig
competence to stand trial amaive counsel. (Doc. 15 &0.) Boggs did not present thg
claim in state court. SeeROA-PCR 54.) He argues thas default is excused unde
Martinez He seeks discovery, expansion of teeard, and an evidentiary hearing. (Do
22 at 48.)

Boggs seeks to depose B.K. Drapeu, who providegdsychiatric treatment to

Boggs through Maricopa County Correctioitdalth Services (CHSn 2002. (Doc. 48

-12 -
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at 23.) He seeks to expancetrecord to include, among other materials, documents f
PCR counsel, notes from trial counsel Hernddcantar, and the disciplinary records ¢
co-counsel Nathaniel Carr; a report by CyatBoyd, an expert retained by PCR couns
billing records of Randy Walker, Boggs’'salr mitigation specialist, and Jeff Bachtle
Boggs'’s trial investigator; declarations frappellate counsel, from Drs. George DeLor
and Richard Lanyon, arfdbm Peter Simi, a sociologist @axpert on righwing militias;

declarations from family nmbers and school employees; Boggs’s medical reco
school records, and juvenile records; poheports; jail records; and reports by Drs. Kq

Benedict and Julian Davies, expertsiretd during these habeas proceedinigls.at 23—

30.) Finally, Boggs requests an evidentiparing to present testimony from Alcantay,

Carr, Walker, Drs. Benedict, Dies, and Simi, Boggs’s fathand other family members
and a number of school employedd. at 30.)

The Court denies these requests.

1. Additionalfacts

Boggs was initially represented by MarSchaffer and James Logan with th
Office of the Legal Advocate. On Augugd, 2002, Schaffer moved for a competen
evaluation under Rule 11 of the Arizonal&uof Criminal Procedure. (ROA 78Jhe
motion was supported by the report Bf. Lanyon, a forensic psychologist, wh
conducted an evaluation of Boggs on Aug2®, 2002. (ROA 78l.anyon Report at 1.)

Dr. Lanyon concluded that:

due to Mr. Boggs’[s] chronic mentalisorder, although he has a general
understanding of courtroomrocedure, he currently lacks the capacity to
assist his lawyer in preparlng_ a defense[] because he is simply too
depressed to do so, and his auditojulcanations keep interfering. He also
appears not to care about theécome one way or the other.

(Id.) Dr. Lanyon recommended a full evaluetifor competency to stand triald)

The court granted the motion and appethanother psychologist, Dr. DelLong, t

conduct the evaluation. (RO80.) Dr. DeLong concluded déh Boggs was competent t(

2 “ROA" refers to the record on appefabm trial and sentencing prepared fq
Boggs'’s direct appeal to the Arizona Supreme Court (Case No. CR-05-0174-AP).
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stand trial. (Doc. 21-10Ex. L.) He noted that Bogghad been diagnosed wit
Adjustment Disorder and Antisocial Perstitya Disorder but that neither diagnosi
presented “any impediment to his partatipn in his defense or cooperating wit
counsel.” (d. at 8.) Dr. DeLong explained thatetllepression noted by Dr. Lanyon was
normal reaction to incarceration and thatt“[§ a time-limiting diseder that Mr. Boggs
appears to have resolvadthe time interval sincee met with Dr. Lanyon.”I{.)

Schaffer requested that the court appairthird doctor to eaduate Boggs. (RT
11/18/05 at 43 The court declined, finding “no neddr a further evaluation of the

defendant.” id.) Citing Dr. DeLong’s report, the coueikplained that “the problems that

Dr. Lanyan [sic] alluded to #t would inhibit thedefendant’s ability to assist counsel [
] which is the basis for his opinion—havetignm better over time. . . . [I]t doesn’t appe:
that there will be a significanproblem or significant enmh to find the defendant
incompetent.” Id. at 5.)

In April 2003, Schaffer and Loganitwdrew as Boggs's counsel and wel
replaced by Alcantar as lead counsel and @a co-counsel. (ROA 109, 115.) On Apr
2, 2004, Boggs moved to waive counsel agtesent himself on the kidnaping chargg
(ROA 144.) The court denied the motion. (R2/84 at 3.) Boggs subsequently moved
represent himself on all charde@RT 6/18/04 at 6-7.)

The court deferred ruling on the matiauntil it was providd with additional
mental health evaluations. (RT 7/16/049atL2.) On August 13, 2004, Boggs’s couns
submitted reports from Dr. Lanyon, Dr. EsRuiz, and Dr. MarkWValter. (RT 8/13/04 at
4.) Counsel also provad the court with a port by neurologist Dr. Gregory Hunter, bu
stated he did not intend toaug because it did not “show atype of neurological defect,
or something | could use on either the 0§ competency or any defensesd. @t 3-4.)

Dr. Lanyon reviewed Boggs’s voluminomsedical and juvenileecords, including

several mental health evaluations, datingklta age 10. (ROA 327anyon Report at 1—

3 RT refers to the court reporter’s transcript from Boggs's state court proceedi

4 This motion is absent fro the state court record.
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13.) He performed several psychologictdsts and interviewed Boggs's fathe

-

grandfather, and auntd( at 2.) Dr. Lanyon opiedthatBoggs suffered from mild diffuse
brain damage, somatization disorder, angolair disorder withthe possibility of

delusional disorder. He noted “strong ddtunal themes running through [Boggs’'s
activities in high school, his thought processesounding the eventd June 2002, and

his current thought processedd.(at 22.)

Dr. Ruiz prepared a “trauma assessmeeport.” She recounted the varioys

traumas Boggs reportedlgxperienced while growingup, including physical and

el

emotional abuse by his mother, the deathsi®kiblings, and several instances of sexual

assault.(ROA 327, Ruiz Report at 1-2.) Dr. Riszdiagnoses included post-traumatic

stress disorder (PTSD) with dissociatifeatures, bipolar mood disorder, ADHD),
cognitive disordemot otherwise specified (NOS), omptoonal defiant disorder, majof

depression, borderlingersonality disorder, @habandonment issuegd.(at 6.)

v

Dr. Walter performed a neuropsychologieabmination. (Doc. 25-4, Ex. EE.) He

found Boggs to be achverage intelligence, low avemg@chievement ability, averag

1%

psychometric attention, and average memory functioniag.a( 4.) He notedhat
the impairment in Boggs's adaptive exwgee functioning was “consistent with hig
history of attention deficit rad indicates the presence of brain damage, specifically

frontal lobefunctioning.” (d. at 9.) He opined that these symptoms could be cadmged

in

uncontrolled seizures; they “could also stem from an FAE (Fetal Alcohol Effect)

rather than full FAS [Fetal Alcohol Syndrome].”1d.) Dr. Walter's diagnoses
included Cognitive Disorder NOS and Attention Deficit/Hyperactivity Disorddr) (

He also concluded that Boggbas a seizure disorder and “reports psychaqtic

symptoms.” [d.)
On September 3, 2004, after reviewihgse reports, the court granted Boggs’
request to waive counsel and represent him@T 9/3/04 at 5.) Té court found that it

did “not appear that the limitations th#te defendant has either neurologically 0
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psychologically are sufficient to indicate thet’'s not competent tproceed to trial . . .
and not competent to waive his right to counsédl’) (

Boggs'’s trial began on April 5, 2005. Afteour days of voir dire, he relinquishe(

his pro se status and Alcantar and Carr resutineir representation. (RT 4/11/05 at 5-6|

Boggs argues that counsel's performamees ineffective bcause the Lanyon
Ruiz, and Walter reports do ndirectly address Boggs’'s comgnce to waive counsel
However, in addition to these examinationsl éhe original Ruld.1 exams performed by
Drs. Lanyon and DelLong, Boggs's competence was evaluated twice during tr
counsel’s request. Near the close of thate case, when confronting the issue
whether Boggs would testify, counsel AMhtar asked for “at least, a Rule 1
prescreening.” (RT 4/25/05 at 168.) The court granted the reqleestDf. John Toma
performed the evaluation and fouBdggs “competent to proceed”:

| found his thinking rational. | didn’tee any evidence of a mental iliness or
defect that would prevent him fromaking rational decisions. He has an
adequate legal foundation or undemnsliag of the proceedings that are
against him.

(RT 4/26/05 at 4.)

—

al e

of

Dr. Toma concluded that there weneo"active mental health issues” and that

Boggs was “competent tossist counsel and waive any constitutional rightsd:) (
Dr. Toma also found thaBoggs was capable of “weighing the consequences”
making a “rational decision” @ut whether to testifyld.)

A week later, prior to thenitigation phase of sentencinglcantar again requestec

an evaluation, stating themas a “reasonable basis” tpestion Boggs’s competence.

(RT 5/4/05 at 55.) Alcantar objected to teealuation being performed by the State
expert, agreeing with the court that Doma would be the appropriate expeid. at 54—
55.) Dr. Toma performed the evaluation, and several days later the court and the
discussed his report. (RT 5/9/@64.) Neither the State nthre defense had any questior
about Boggs’s competence, and the court agreed he was competent:

111
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It seems to me, based on Dr. Tomag][geport, based on the other reports
that | have reviewed in this cadeased on my own observations of Mr.
Boggs, he appears to be competent, abkessist counsel proceeding in the
Court.

(1d.)
Drs. Lanyon and Ruiz testified on Boggdehalf at sentencing. (RT 5/10/05|

N

Dr. Eugene Almer, a psychiatrist, evaluatenfs and testified for éhState in rebuttal.
(RT 5/11/05.) Dr. Almer diagnosed Boggs willepressive disorder NOS, currently in
remission, and borderline, nasistic, and antisocial persdmatypes. (ROA 327, Almer

Report at 12.) He did not find evidenod fetal alcohol syndrome, brain damag

11

schizophrenia, thinking disorder, or bipolar disordietk. t 14.)

2. Analysis
Boggs is not entitledo evidentiary development aiis claim. First, the state

court record contains suffemt evidence to evahte trial counsel’s performance, and
there are no disputed factual question®utbcounsel’s handig of this issueSee

Landrigan 550 U.S. at 4747Totten 137 F.3d at 1176Beardslege 358 F.3d at 585.
Second, PCR counsel did notrfpem ineffectively by failingto raise the claim in statg
court because the underlyingeffective assistance of cowtglaim is without meritSee

Sexton679 F.3d at 1157.

A criminal defendant has a Sixth Amengimh right to waivecounsel and conduct
his own defensdraretta v. California 422 U.S. 806, 819 (19). However, he may not
waive his right to counseinless he does so “comtgntly and intelligently.’Godinez v.
Moran, 509 U.S. 389, 396 (1993) (quotidghnson v. ZerbsB04 U.S. 458, 468 (1938))

The standard for determining ropetency to waive counsel is the same as the stangard

for competency to be triedd. at 399. It requires that aféadant have (1) “a rational ag
well as factual understanding thfe proceedings against him,” and (2) ‘sufficient present
ability to consult with his hyer with a reasonable degreérational understanding.”
Stanley v. Cullen633 F.3d 852, 860 (9th Cir. 2011) (quotidgsky v. United State862

U.S. 402, 402 (1960) (per cam)). Whether a defendanteapable of understanding th

[12)
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proceedings and assisting counsel igpemelent upon evidence of the defendan

(7] —
(7))

irrational behavior, his demeanor in coudand any prior medical opinions on hi
competenceDrope v. Missouri420 U.S. 162, 180 (1975).

“A claim that counsel was deficient f@ailing to move for a competency hearing
will succeed only whemhere are sufficient indicia of @mpetence to give objectively
reasonable counsel reason to doubt defdarslaompetency, and éne is a reasonable
probability that the defendamtould have been td incompetent tstand trial had the
iIssue been raisechd fully considered.Hibbler v. Benedetti693 F.3d 1140, 1149-5(C
(9th Cir. 2012) (quotations omitteddoggs can make neither showing.

As detailed above, trial counsel dmbt fail to raise the issue of Boggs’

UJ

competence to stand triahé waive counsel, and on four occasions, including twjce

before Boggs was allowed to waive his rightcounsel, the trial court found Bogg

[72)

competent. Under these circatances it cannot be saidaththere was any probability
Boggs would have been found incompeténthe issue had been raised and fully
consideredSee id.

Boggs argues that there were mangd‘rflags” calling his competence into
guestion, including his “delusional” focus the militia issue. Qunsel did not ignore
these concerns, howevese@RT 6/18/04 at 7-10); nadid the experts who evaluated
Boggs’'s competence and whose repwrgse provided to the trial coursdeROA 327,
Lanyon report at 22).

Moreover, Boggs’s reported mental heaproblems werenot in themselves
sufficient to show that he \@ancompetent to waive couns8ke United States v. Garza
751 F.3d 1130, 1135-37 (9th Cir. 2014) (firglimo need for compency hearing where
defendant was diagnosed wihxiety and dementia but Hiehavior was not erratic and
there was no indication thdtis conditions resulted im failure to understand the
proceedings or assist his own defenseloffman v. Arave455 F.3d 926, 938 (9th Cir
2006) (“[W]e have held that those witmental deficiencies are not necessarily

incompetent to stand trial."yacated on other grounds/ Arave v. Hoffmgn552 U.S.
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117, 117-19 (2008) (per curianBopyde v. Brown404 F.3d 1159, B6—-67 (9th Cir.

2005) (finding inmate’s “major depressioahd “paranoid delusiai did not raise a
doubt regarding his competence to stand)trBbggs did not behave erratically in cou
(seeRT 5/9/05 at 4) and there was no exmemsensus that any condition he may hg
suffered from impaired his ability to understahe proceedings or assist in his defens
See Garza751 F.3d at 1135-36.

PCR counsel, faced withighrecord, did not perforrmeffectively by failing to

challenge trial counsel’s performance with espto Boggs’'s competence to stand trial

and waive counsel. Enevidence of Boggs'incompetence was, at best, inconclusiy
trial counsel did seek and obtain evaioas of Boggs's competency; and Bogd
relinquished his pro se status and waseasgmted by counselrttughout his trial and
sentencing. In addition, at the requestRER counsel, Dr. Cynthia Boyd, a forens

neuropsychologist, evaluated Boggs in Augafs2011 and determined that “his cognitiv

abilities appeared grossly intact and witheutdence of brain dysfunction”; “he is not

suffering from a major mental sbrder” such as schizophreroa bipolar disorder; and
there was “no neurological impairment.” (Do62-1, Ex. 59 at H13.) Again, this
information offers no suppofor the proposition that Boggsas incompetent to be triec
or to waive counsel.

The two most recent evaluations shedlight on Boggs’'s copetence to stand
trial and waive counsel in P8. In his 2017 ngort, Dr. Benedict notes the “staggerin
array of diagnostic impressions renderedebgluators over the years.” (Doc. 51-9, E
53 at 23.) He opines that Boggs suffér@m “complex traumatic stress syndrome” ar
had Depressive Disorder, Not Otherwise Spediin 2005, shortlypefore his trial. Id. at
28-29.) Dr. Davies, in her 2017 pert, concluded that Boggs ha
Neurobehavioral Disorder/Alcohol Expes a Fetal Alcohol Spectrum Disorde
(FASD).” (Doc. 51-9, Ex. 54 at 31.)

Boggs has also submitted a declamatirom Dr. DeLong, dated December 201

(Doc. 52, Ex. 55.) Dr. Deong now states that if he thdbeen presented with Boggs’
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“previous psychiatric treatment records, pgsyeducational records, and juvenile col
records,” he would have provided atithal comments to his report finding Bogg
competent. Ifl. at 3.) Specifically, hewould have “discusse the possibility that
Mr. Boggs had a severe mental illness t@aild compromise his continuing ability t
assist counsel productively and to achis own best interest at trial.ld¢) Dr. DeLong’s
statements, while they may qualify his earii@edings, do not demonstrate a reasonal
probability that Boggs would ke been found incompetent to be tried or waive coun
Hibbler, 693 F.3d at 1149-50.

Because PCR counsel's performances wat ineffective, Claim 2 remains

procedurally defaulted arzhrred from federal revieveexton679 F.3d at 1157.
Claim 12:

Claim 12 consists of ninellegations of ineffectivassistance of counsel at the

guilt phase of trial. (Doc. 1at 175-211.) Boggs seeks emp@dn of the record and ar
evidentiary hearing in sport of subparts (A) and (B). (Doc. 48 at 38-4€eDoc. 61 at

34.) In Claim 12(A), Boggs allegdhat trial counsdhiled to file numerous motions ang
make accompanying objections.d® 15 at 176.) In Claim 1B}, he alleges that counse
failed to adequately object to or rebuttistate’s Rule 404(bg¢vidence concerning

Boggs’s militia involvement and white supremacist views. gt 183.)

Boggs seeks to expand thecord to include the documents described in Cldi

2 concerning trial and PCR counsel; declarai from William Tobin, an expert in
firearms/toolmarksexamination, Dr. Simi, and Boggs’ stepbrother Nickolas Tampag
and Imperial Royal Guard documents. Boggstlier seeks an ewmtiary hearing at

which Tobin, Simi, Tampone, triabansel, and othersould testify.

Respondents contend that because Cldig{$) and 12(B) were rejected on the

merits by the PCR courRinholster limits this Court’'s reviewto the record that was
before the state court. (Doc. 58 at 30.) Boggs, ciiwkens v. Ryan740 F.3d 1302 (9th

Cir. 2014), asserts that the “additional evickerjhe] now seeks to present places t

claims in a ‘substantially iproved evidentiary posture.” @. 61 at 34.) Therefore, he
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argues, the claims are procedurallyfaddted and subject to analysis undédartinez
which allows the consideration of new evidende. &t 35.)

Claim12(A)

Boggs contends that Tobin’s report, daf@anuary 15, 2017upports a claim that
trial counsel were ineffective for failing to challenge the State’s ballistics evidence.
48 at 38—39seeDoc. 61 at 34.) This is n@n allegation Boggs raised in state court. It
not, in fact, a claim Boggs raised in his Bab petition, which citesnly counsel’s failure
“to mount any challenge to treggravating factors, the dagbenalty, the State’s attemp

to get a confidential expert report, antetripe legal issues.” (Doc. 15 at 181.)

Martinez does not excuse thefdalt of this unexhausted claim. PCR counsel di

not perform ineffectively by failing to allegiat trial counsel péormed ineffectively
with respect to theallistics evidence.

At trial, criminalist Patrick Chavez tefsed that he test-fired Boggs’s Taurus an
compared the cartridges witthe casings found in the restaurant and the damg
projectiles taken from the victims’ bodiesSee RT 4/13/05 at 110-59.) Chave
“positively identified” the test-fired cartfges as having been fired from the Taurd
stating he was “absolutely tain” and had “no doubt.d. at 133, 136-37, 139, 144-45
148-49, 158-59.)

In his report, Tobin asserts that “[t]Herensic practice of firearms/toolmark
identification lacks the rigor of science andsli not be represerttdo a finder of fact
as a science” and therefore “forensic exsars should not beermitted to render
opinions of individualization, unfounded express of certainty of any kind . . . or othe
conclusions implying an aura of precision gatlg associated witlscientific endeavor.”
(Doc. 52-1, Ex. 58.) According to Tobin, “Tls¢rongest opinion that is scientifically an
forensically defensible is that) the examiner’s opinigra specific firearm could not be

eliminated as the firing plrm for the bullet(s) or a&ridge case(s) examinedIt()

In his motion for evidentiary developmeBggs alleges that if trial counsel had

“developed and presented this evidence, which available at the timef trial . . . , it is
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probable that Chavez’'s testimy would have been excludedtbat his credibility before
the jury would have been underminedersby weakening the link between Boggs a
the crime.” (Doc. 48 at 39.) This speculationinsufficient to estialish that Boggs was
prejudiced by trial counsel’s performand&ggs confessed to hinvolvement in the
shootings and the gume pawned was, at a minimunonsistent with the gun that fireg
the bullets that killed the the victims. Accordingly, PR counsel’s performance was nq
ineffective because there was no reasonaloleatrility of a different outcome in the PCE
proceedings if counsel had raised timelerlying ineffective assistance clai8exton679
F.3d at 1157.

Claim 12(A) is procedutly defaulted and barred frofederal review. Evidentiary
development is denied.

Claim12(B)

The PCR court rejected Boggs'’s clainatthrial counsel performed ineffectively
by failing to object to and rebut evidenathis involvement imra militia. (ROA-PCR 64
at 5; see ROA-PCR 54 at 11-12.) Boggs contertist new evidere, principally a

declaration by a sociologist “explaining the stlp imagined naturef Boggs’s militia

participation,” fundamentally alters the ctaihe raised in state court, rendering |[i

unexhausted and subject to analysis uiiatinez (Doc. 61 at 34.)

A claim has not been fairly presentedstate court if new egtence fundamentally
alters the legal claim already considefleyl the state court or places the case In
significantly different and stronger evidentigogsture than it was when the state col
considered itSee Dickens740 F.3d at 1318-19 (citingiter alia, Vasquez v. Hillary
474 U.S. 254, 260 (1986)iken v. Spalding841 F.2d 881, 8B(9th Cir. 1988)Nevius v.
Sumner 852 F.2d 463, 470 (9th Cir. 1988)).

In his declaration, datednuary 11, 2017, D Simi details the risk factors tha
cause young people to join extremist gro@osl notes the presence of those factg

including trauma, victimization, and sociabliation, in Boggs'’s lié. (Doc. 52-1, Ex. 57.)
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The report also minimizes the extent of Begg‘extremist involvement,” characterizing
much of it as delusionalld.)
This information does not “fundamentaljter” the claim raised by PCR counssg
“or place the case in a significantly diffateand stronger evidentiary postur®itkens
740 F.3d at 1318. Dr. Simi'sleclaration does not condiat the evidence already
considered by the state court about the sizghe militia or its racial motivation.
SeeAiken 841 F.2d at 883—-84 & 3.(explaining that new evehce consisting of decibe
level studies of tape of petitioner’s confessiwhich conflicted witrevidence state court
had considered, substantially improved ewigary posture of claim). While the nev
evidence may cast light on thegns of Boggs’s militia invivement, it does nothing tg
affect the admissibility of the evidencewrdermine the evidee of his guilt.
Because the claim is not fundamentalliered, evidentiargevelopment remains
barred undePinholster 563 U.S. at 181.
Claim 16:
Boggs alleges that trial counsel performeeiffectively at sentencing. (Doc. 15 ¢
239.) Claim 16 consists of nine separai@ns, some consisting of further subclaim
Some of these claims are exhausted; same never presented in state court. Bog
seeks discovery, expansion of the record, amevidentiary hearing in support of theg
allegations. (Doc. 48 at 44-51.)
1. Additionalfacts

Counsel presented threetmesses to testify on Boggstehalf in the mitigation
phase of sentencing. The first was his aiRdse Nelson. She testified that her sists
Boggs’s mother, was mentaltgtarded. (RT 5/10/05 at 10.) Boggs had little contact w
his father after age fiveld. at 20.)

Boggs was the oldest of tlerehildren. His sister died ah epileptic seizure and a

few months later his brother committedcstle at age 12 bpanging himself.1(. at 16—
17)
111
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Boggs was born with a cleft palateequiring surgery and prolongeq

hospitalization. Ig. at 18.) He was fed through a tube and was unable to gain wéaght,

at 19.) He also suffered ear infections, whidtessitated the insertion of tubes in bg
ears. [d. at 21.)

Boggs had emotional problems. Meas hyperactive and suffered from ADHD.

(Id. at 22.) He had problems in school and was unable to folels.He engaged in
destructive behavior and ran away from home and schdoat(25.)

Due to her disability, Boggs mother didn't know he to parent and was “very
hard on him.” [d. at 23.) She practiced “extreme didip,” forcing Bogg to sit in the
corner for hours wittnis face to the wall.ld. at 23.). She blamed and punished him f
everything that went wrongld.) He was not allowetb go outside to ride a bike or pla
with his friends. Id. at 22.)

During this period, from ages 5 to 1oggs received therapy and medication f
his hyperactivity and ADHDhe was prescribed Ritalin, which “helped som#&’ &t 24—
25.) His mother had difficulty following through with Boggs’s counselitdy. &t 25.) He
was hospitalized at times for his behavioral problend. &t 26-27.) Although he
engaged in destructive behavidns, never tried to hurt anyondd.(at 25.)

From ages 10 to 1Boggs spent half hisme in group homesld. at 28.) He was
also hospitalized numerous times for his behavioral issueésai 27.) He received
counseling but again his mother was unabl@rtwvide proper discipline and guidancs
(Id. at 30.) At around age 13 he toldc@unselor he was hearing voicesl. @t 28.) He
continued to experience problems in schddl. &t 30.)

Boggs’'smotherdiedin 1996, and his siblings two years latéd. @t 31.) He was
very close to his brother andabhed himself for his suicide.ld() His maternal
grandparents, with whom he was close, died in 1989.Boggs spoke of suicide during
this period but never thatened anyone elséd.(at 34.)

Next, Dr. Ruiz testified that she diamsed Boggs with post-traumatic stref
disorder and bipolar disordetd( at 78, 81-82.) She explained that Boggs had “a Iq
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history of trauma over many developmérstages,” beginning with his birthld( at 57.)
Boggs was a premature infanid.j He was born with a syndrome that left him
“deformed,” with facial abnormalities and “small head that required many, many
surgeries.” [d.) He had a severe cleft palate andffsred from failure-to-thrive,” again
leading to many hgstalizations. [d.) He was sexually abused at ages 10 andid3.He
was neglected and physically abused by his motttg). (

Boggs experienced seims and hyperactivity.ld. at 58.) He had periods of
disassociation related to his past trauewperienced auditory hallucinations, and was
suicidal at one point.ld. at 59—-60.) Dr. Ruiz also tifsed that Boggs “became rathey
delusional” when speaking alidus militia involvement.Ifl. at 60.)

Finally, Dr. Lanyon testified that Boggsuffers from long-term bipolar, or manig

depressive, disorderdd( at 117.) He noted that Boggsdha history of depressive period

2]

and suicide threats or attempts, dating from the age ofldOat( 124, 128.) Other
symptoms of the disordaencluded ADHD, periods ohearing voices, and Boggs's
delusions and grandiosity with resy to his militia involvement.ld. at 124-25.)

Dr. Lanyon testified that Boggs was sufferiigm bipolar disorder at the time of thg

U

crimes. (d. at 131.) Dr. Lanyon explained, “Thabesn’t necessarily mean that his
behavior on that day was driven by it. Tina¢ans that his life up tthat point . . . was
heavily colored by it.”Id.)

In addition to their testimony, counsglibmitted the reportef Drs. Ruiz and
Lanyon as exhibits fahe jury to review.

2. Analysis

Boggs seeks to depose Ligéllet, the sister of Boggjs ex-girlfriend, who “has
potential mitigation information.” (Doc. 48 @4.) This assertionyhich constitutes the

entirety of Boggs’'s argument that he is entiti® discovery on this claim, lacks th

D

specificity required by Rule ®oggs does not allege specifie]evant facts that might be
found in the requested depositi Thus, the discovery regst constitutes the type of
“fishing expedition” Rule6 does not sanctiofeeKemp v. Ryan638 F.3d 1245, 1260
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(9th Cir. 2011);Teti v. Bender507 F.3d 50, 60 (1st Ci2007). Boggs's request tqg
depose Lisa Willet is denied.

Boggs also seeks expansion of the réci include the ntarials outlined in
Claim 2, as well as additional family recerdnd a recording of ¢hpolice interview of
Chris Hargrave. He also seelan evidentiary daring featuring every lay and expe
witness discussed above as well as PCRsmwand the PCR investigator and mitigatic
specialist. (Doc. 48 at 44-5it),., Ex's 1-97.)

Claims 16(E), (H), and (I) were presentedthe PCR court and rejected on th

merits® (ROA-PCR 64 at 9-1G6seeROA-PCR 54.) Claim 16(A)(1), which alleges that

trial counsel was ineffective for failing to ggent family background information, wa
also raised and deed on the merits. Id. at 6.) UnderPinholster evidentiary
development is not peitted. 563 U.S. at 181.

In addition, evidentiary deelopment is not necessaryresolve Claims 16(F) and
(G).? The record is complete with respecthese aspects of counsel's performargze
Landrigan 550 U.S. at 474totten 137 F.3d at 117@eardslee358 F.3d at 585.

The remaining claims of ineffectivessistance of counsel at sentencing &
unexhausted and proceduratlgfaulted. Boggs contends that their default is excu
underMartinez by the ineffective assistance of PCR counsgteDoc. 15 at 243, 258,
275.)

't

DN

e

S

In Claims 16(A)(2) and (3)Boggs alleges that trial counsel failed to investigate,

develop, and presemtitigating evidence.ld. at 242.) SpecificallyBoggs alleges that

counsel failed to present eeidce of Boggs's family history of instability, neglect, an

> Boggs alleges that trial counsel failed establish a nexus between mitigatic
and the offense (E); failed to adequatelgl@nge the rebuttal testimony (H); and failg
to ensure that their representation womdd cumulatively prejudice Boggs (). (Doc. 1
at 283, 288, and 291.) Boggs hashaitawn Claim 16(D). (Doc. 26 at 111.)

® Boggs alleges that trial counsel failedobject to the prosecutor’s causal nex
argument (F) and failed to olofeto the jury instructioron mitigation (G). (Doc. 15 at
285, 287.)
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physical, mental, and sexual abuse, and daite present evidence of his mental ar
cognitive impairments and delusionkl. @t 246-56).

Boggs asserts that the testimony ofsRd\Nelson presented an “incomplete a
misleading” picture oBoggs'’s history.If. at 248.) In support of that assertion, howevs
Boggs relies primarily orinformation that was before the jury, including Nelson

testimony and Dr. Lanyon’s reporid( at 246-53.) SimilarlyBoggs’s argument that

counsel failed to present eeidce of Boggs’s cognitive impments and delusions relies

on information in Dr. Lanyon’s reportid at 254-55.)

In Claim 16(B), Boggs alleges that caeh failed to subpoena certain witness
and failed to adequately prepare othershiem mitigation phase. $pifically, he argues
that counsel performed defitly by failing to perform aradequate social history
investigation and failing to prepe their expert witnessedd.@t 270.) He does not
indicate, however, what additional wasses should have been calléd. &t 258.)

In Claim 16(C), he alleges that counfled to investigatevhether Boggs suffers
from Fetal Alcohol Spectrum Disorder (FASDjd. at 274.)

The Court has reviewed the materials with whidbggs seeks to expand th
record in support of his claintf ineffective assistance obunsel at sentencing and find
that additional evidentiary development is uressary for the Court to address the me
of the allegationsSeeDowns 232 F.3d at 1041Griffey, 345 F.3d at 1067. Boggs ha
“failed to forecast any eviden@®yond that already containadthe record, or otherwise

to explain how his claim would bed@anced by an evidentiary hearin@ardwell v.

Greene 152 F.3d 331, 338 (4th Cir. 1998)erruled on other grounds by Bell v. Jarvis

236 F.3d 149 (4th Cir. 2000¥ee Bennett v. Angelgn®2 F.3d 1336, 187 (4th Cir.
1996) (denying petitioner’s request for andewntiary hearing because he added nothi

new to the “factual mix alreadyefore the district court”).

" Boggs has withdrawn his allegationathcounsel Berformedheffectively by
failing to investigate whether Boggs waentally retarded. (Doc. 26 at 109.)
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Accordingly, the Court Wl grant Boggs's request to expand the record w

respect to Claim 16. With theseaterials, the record is sudfent for the Court to assess

th

under both prongs oStrickland Boggs’'s challenges to counsel’'s investigation and

presentation of mitigating evidence. BecaBsggs has not shown what facts a heari

9

would add to the information contained in thaterials he has attached to his motion for

evidentiary developmenthe Court denies Boggs's request for an evidentiary hear|
SeeRunningeagle v. Ryar825 F.3d 970, 990 (9th ICi2016) (“The expanded recorg
included the declarations of withessesowlvould testify at a live hearing, and
Runningeagle made no shagithat their testimony wouldiffer materially from their

declarations.”); Williams v. Woodford 384 F.3d 567, 591 {® Cir. 2004) (“Oral

testimony and cross-examination were netessary because tdlecumentary evidence
submitted fully presented the relevant facts.”).

Claim 20:

Boggs raises several allegations offfieetive assistance of appellate counsel.

(Doc. 15 at 313.) He did ngrresent these claims in stateurt. Nevertheless, the PCH

ng.
]
I

D
”

R

court addressed and denied two of the claims on the merits: Claims 20(B)(4) and (&

alleging appellate counsel was ineffective failing to raise thassues of unrecorded
bench conferences and the trial court’'s faluo hold a heargh on the Rule 404(b)
evidence. The parties agreeeske claims are exhausted. Boggs contends that u
Martinez the ineffective assistance of PCR counsel excuses the defaulted ineffg
assistance of appellateunsel claims.

Boggs is not entitled to evidentiary develamon these claim&inholsterbars
the introduction of new evidencB63 US at 181. The remaung, unexhausted claims ars
procedurally barred becaustartinez does not apply to claimsf ineffective assistance
of appellate counseln Davila, 137 S. Ct. 2058, the SuprenCourt declined to extend
Martinez to “allow a federal court to hear a stabgial, but procedurally defaulted, clain
of ineffective assistance of appellate cainghen a prisoner’'s state postconvictid

counsel provides inefféige assistance by failing t@aise that claim.”ld. at 2065.
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Moreover, evidentiary development is notvarranted because the record

complete with respect to afla#e counsel's performanceSeeLandrigan 550 U.S. at

474:Totten 137 F.3d at 1176 When a claim of ineffectiveassistance of counsel i$

based on failure to raise issues on appealit.is the exceptional sa& that could not be
resolved on an examinati of the record aloneGray v. Greey 800 F.2d 644, 647 (7th
Cir. 1986). This is not one of those t@ptional cases.” Boggs has not identified a
disputed facts relevant to his apate ineffective assistance clainfseeBeardslee 358
F.3d at 585.

IV. CONCLUSION

Expansion of the record iappropriate with respect to Boggs’'s allegations
ineffective assistance of couhsg sentencing. His remmang requests for evidentiary
development, including discovery and an evidentiary hearing, are denied.

Accordingly,

IT 1S ORDERED granting in part and denyingn part Bogg's motion for
evidentiary development (Doel8), as described hereixpansion of the record is
granted with respect to Exhibits 1-9Boggs’'s other requests for evidentiaf
development are denied.

IT ISFURTHER ORDERED denying Claims 1, 2, 4 (ingpt), 7, 8, 12(A), 15 (in
part), 17, 18, 22, 40, and 43 procedurally defaultesh@ barred from federal review.

IT IS FURTHER ORDERED denying Claims 22, 24, 26, 28, 30, and 40
meritless.

Dated this 16th day of April, 2018.

Honorable G. Murna Snow
United States District Jue
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