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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jeffrey Allen Hera, No. CV-14-02188-PHX-DLR
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Pending before this Cduis Jeffrey Allen Herald'sPetition for Writ of Habeas
Corpus, (Doc. 1), including his “Additiondhformation to Memorandum filed on 2
October 2014,” (Doc. 7), (collectively, ttPetition”); Respondeng Limited Answer to
Petition for Writ of Habeas Corpus, (Doc. 18jagistrate Judge Aspey’s Report ar
Recommendation (“R&R”), (Doc. 20); anéPetitioner’s Objection to Report and
Recommendation, (Doc. 22). On February 285, Magistrate JuégAspey issued his
R&R recommending that the Petition be densadl dismissed witlprejudice because
Petitioner entered into a guilplea waiving all habeas ctas of non-jurisdictional error
occurring before he entered the guilty pleaeaese the state appellate court did not erf
finding that Petitioner was not denied his righteffective assistance of counsel and n
subjected to judicial bias; and because Pei#r had a full and fampportunity to litigate
his Fourth Amendment claim in state courts.
|. Factual Background

The R&R summarized the factual baokgnd and procedural history, an
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Petitioner did not object to thigstory. (Doc. 20 at 1-9; @022.) The Cort adopts the
R&R'’s history in this case.

Specifically, a grand jury indictmenvas returned on $&mber 17, 2008,
charging Petitioner with 39 counts of frauchtlschemes and artifices, class 2 felonigs,
and 39 counts of theft, fel@s ranging from class 2 to ska6, depending on the amount
allegedly stolen. (Doc. 13 at Ex. A.) Blugh sentencing, Petitioner had three sepaiate

counsel. Id. at Ex. B-F, H-U.) He was firsepresented by retained counsel, Mr.

=

Derickson, who withdrew, then by cowppointed counselMr. Wallin, who was
replaced by Ms. Shoemaker on October 25, 2@0.August 9, 201 lafter undergoing a
competency evaluation at Ms. Shoemakegguest, Petitioner's trial was re-set for
November 7, 2011.1d. at Ex. CC.)
At an August 26, 2011, settlement coefare, the settlement judge reviewed with
Petitioner the charges against him and the potential ranges of sentddces.EX. EE.)
The state offered a plea agreement, whidyvided that if Petitionepled guilty to three
counts of fraudulent schemes, class 2 fasniith one prior conviction, and to five
additional counts of fraudulent schemes, ttienremaining charges would be dismissed.
The offer provided that Petitiongrould be sentencet prison with arange of 10 to 20
years on each count of fraudulent schemet thie court retaining discretion to decide
whether the sentences would run concurrentlyconsecutively. The plea offer also
required Petitioner to receive sentences abaption for the five counts of fraudulent
schemes, commencing upon Petitioner’s release from pritshrat €x. EE, HH.)
The settlement conference concludechaiit an agreement, but was continued pn
September 16, 2011. After negotiationtiftener agreed on September 16, 2011, |to
plead guilty to Amended Counfs 3, and 5, fraudulent skemes and artifices, class P
felonies with one prior felony conviction, &acarrying a sentencirmgnge of 4.5 to 18.5
years, and to Counts 7 ad@, fraudulent schemes and actfs to be sentenced as |[a
stipulated probation tail. Id. at Ex. GG.) The parties agek that that the sentencing

judge would have discretion to decidehether the prison sentences would rgin
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consecutively or concurrenthnd that Petitioner auld be sentenced judge Granville.
(Id. at Ex. FF.) Petitioner changed his plea that in a change of plea hearindd. (at
Ex. GG.)

On November 18, 2011, a sentencingaring was held in which Petitioner
presented two character witnesses. Petitisasponded to the psecutor’s argument,
claiming the prosecutor’'s facts were inactarand disputing theictim’s comments.

After a hearing, Judge Granville sentencedtiBaer to mitigated tens of eight years’

=

imprisonment on Counts 1, 8nhd 5, with Counts 1 andt8 run consecutively and Coun
5 to run concurrent to Count 3, for aggregate sentence of 16 yearkl. &t Ex. LL.)
Petitioner was sentenced to patibon on counts 7 and 13ld()

On December 27, 2011, Petitioner dila timely pro perPetition for Post-
Conviction Relief (“PCR”) anctounsel was appointedId( at Ex. MM.) On June 29,
2012, counsel filed notice that he was unablénd any colorable claims for reliefId(
at Ex. NN.) On August 6, 2012, Petitioner filed a pro per PGR. at Ex. O0.) In his
PCR, Petitioner alleged that laas entitled to relief because iokffective assistance of

counsel, failure of the state to provide fdisclosure, and trial court error for failing t

7

consider a motion for change of counsel befgentencing and for failing to recuse itself
because the judge allegedly knew Petitionarisle. Petitioner also argued that he wgas
innocent and the evidenees insufficient to syport his convictions. 14.)

On January 11, 2013, the triedurt denied Petitioner's PCR.Id( at Ex. TT).
Petitioner sought review by the Arizona CoaftAppeals, which granted review, but

denied relief. Id. at Ex. XX.) The Court of Appealsudad that the ineffective assistange

UJ

claims were without meritthe claim that the state madeadequate disclosure wa

U

waived, there was no evidendeat Petitioner filed a motioto change counsel before
sentencing, there was no evidence of juditi@s or prejudice, and the factual basis
Petitioner provided at the chgaof plea provided a sutfent factual basis.ld.)

On October 2, 201&etitioner filed thisPetition. He claim$ie was denied the

right to effective assistance of counsel, he wabjected to an illegal search and seizure,

-3-
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the prosecutor and defense counsel engaged in “corruption,” and the sentencing
was corrupt and had a major conflict. (Doc. 1).
Il. R&R

On February 23, 2015, the Magistraiedge issued an R&R recommending th
this Court deny the Petition on the groundat tRetitioner waived all habeas claims {
non-jurisdictional error that occurred befdris guilty plea by voluntarily pleading guilty
and that the state appellate court did notirefmding that Petitioner was not denied th
right to effective assistance of counsel and was not subjected to judicial bias. The
also found that Petitioner’'s Edh Amendment claim is nabgnizable because Petitiong
had a full and fair opportunityo litigate that claimn the state courts. (Doc. 20 at 17
26.)

Starting with the waiverof claims, the Magistrate Judge explained that
defendant’s voluntary and kwing guilty plea bars federddabeas relief based on prg
plea non-jurisdictional constitutional claimdd.(at 17 (citingHaring v Prosise462 U.S.
306, 319-20 (1983)).) The Magistrate Judgen noted that Petitioner’'s after-the-faq
claims that he was incorrectly advised abia consequences of his plea are not clg
and convincing evidence ah can overcome the weight of his contemporanes
statements about his understizigdof the plea agreementld(at 18.) The Magistrate
Judge found that federal habeasief is precluded for Petdner’s claims of ineffective
assistance of counsel that allegedly occubreidre his guilty pleand for his allegation
that he was denied his Fourth Amendmaghts in the investigation of the allege

crimes.
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The Magistrate Judge found that any claims of ineffective assistance of couns

that are not precluded by Petitioner'eglof guilty are without merit. Id. at 19.) The
Magistrate Judge analyzedtiiener’s ineffective assistance of counsel claims applyi
the Strickland v. Washingtostandard. See466 U.S. 668, 687 @B4). The Magistrate

Judge found that ¢ Arizona Court of Appealstecision—that Petitioner was not

prejudiced by his counsel’'s alleged predictiof the sentence because the trial co

ng
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clearly and repeatedly alerted Petitionethi® potential consequess of his guilty plea—
was not clearly contrary to n@n unreasonable application $frickland and Hill v.
Lockart,474 U.S. 52 (1985).1d. at 19-20.)

As to the Fourth Amendmeslaim, the Magistrate Judgound that such a claim

Is not cognizable if the Petitioner had a full daot opportunity to raise the claim in the

state courts. { at 21 (citingStone v. Powell428 U.S. 465, 482493 (1976)).) The
Magistrate Judge found that, because therdeob the state court proceedings shows
that Petitioner had a full and fair opportunityliiigate the issue, tthe extent that the
claim is not precluded, the Cawshould not revievthe merits of the claim pursuant t
Stone (Id. at 22.)

The Magistrate Judge found that Petier's claim of prosecutor and defeng

counsel corruption was not propedyhausted in the state courtdd. @t 22.) Petitioner

14

|}

e

argued in state court that his counsel had not obtained, nor had the state furnishied,

evidence seized from haffice. But those arguments wgseesented in state court as 3
ineffective assistancef counsel claim and Brady claim. Here, the argument is one ¢
collusion where Petitioner claims his coahsgreed to give him up to reach plg
agreements in other cases with the prosec The Magistrate Judge dismissed t
evidence Petitioner used topgort his claim of prosecutanisconduct—a letter from g
purported investigator—because it wemn verified, notarized, or signedld(at 22.) The
Magistrate Judge found that Petitioner hatl proeduced clear andonvincingevidence
that he was prejudiced by the state courtikifa to consider a claim of prosecutoria
misconduct. If. at 22). The Magistrate Judge het found that the claims that th
prosecutor negotiated a nefarialesal with Petitioner’'s counkand withheld material in
violation of Brady amounted to non-jurisdictional ppdea errors, which were waived b
Petitioner’s guilty plea. Id. (citing Tollett v. Hendersor11 U.S. 258 (1973)).)

The claim that the sentencing judge wasrupt and had a major conflict becaus
he was a great friend of Petitioner’s uncle was found by the Magishnalge not to be

cognizable. The Magistratdudge found that the Arizona Court of Appeals’ decisi
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denying the claim of judicial bias was nolearly contrary tonor an unreasonablg

application of federal law. Id. at 23—-24.) The Magistrateidge found tht Petitioner’s

assertions that the trial judge smiled andde unwelcome comments failed to present a

viable claim of constitutionally iermissible judicial bias. Id. at 25 (citingAlley v.
Bell, 307 F.3d 380, 3(6th Cir. 2002)).)
lll. Review of an R&R

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrate judg8.U.S.C. 8§ 636(b)(1)It is “clear that
the district judge must review the msigate judge’s findings and recommendatides
novo if objection is maddut not otherwise.”United States v. Reyna-Tapia28 F.3d
1114, 1121 (9th Cir. Z1B) (en banc) (emphasis in original).
IV. Petitioner’s Objections

On March 10, 2015, Petitiondiled an Objection to #h R&R. The objections
raise new claims and re-urge tiguments made in the Petition.

A. Ineffective Assistance of Counsel

The first of Petitioner's numeus arguments under thiscgen is that his plea wag
not intelligently and voluntarily made because counsel made false promises to him ar
provided him with misinformation when sheld him he would receive no more thI
seven or eight years. Thatgument was raised by Petitione his the state court PCR

and rejected by the Arizona Court of Apgealhich pointed out its decision that:

At the change of plea hearing, the ltaaurt explained the terms of the plea
agreement to Herald, including thdlftange of sentence he faced and the
fact there was no agreement regagdwhether his sentences would be
concurrent or consecutive. Heralddiehe court he had reviewed the plea
agreement with his attoey, he understood the full range of sentences he
faced, he read and understood evemagaph of the agreement, that no
one had forced or threatened himaccept the plea and that no one had
promised him anything that did happear in the plea agreement.

(Doc. 13 at Ex. XX at 128-29.)
To the extent that this argument is poécluded byPetitioner’s guilty plea, it is

meritless. The Arizona Count Appeals’ decision, which déed relief on the ineffective

-6 -
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assistance of counsel aiai properly applied th&tricklandstandard and was not clearl

contrary to nor an unreasonable application of federal law.

In his next objection, witmo citation to the recordetitioner argues new facts.

Although he failed to presentishargument to the state trial court, he claimed in his P

to the Arizona Court of Appesland in his Petition that hadgtorney lied when she gave

the factual basis. In his Objection, he argdesthe first time, thahis attorney told him

to lie to the judge when agkef any promises were made him to get him to plead

guilty. (Doc. 22 at 5.) Petitioner argues that thssie “is not prior to or classified as pre

plea....” [d.)

For over 100 years, it h&gen settled that a “stgbeisoner must normally exhaus
available state remedies before a writ obdws corpus can be granted by the fede
courts.” Duckworth v. Serrano454 U.S. 1, 3 (1981).The exhaustion doctrine ig
codified at 28 U.S.C. § 2254, which providdst a habeas pebtti may not be granted
unless the petitioner has (i) “exhausted” thelatée state court remedies; (i) shown th
there is an “absence of available Staterrective process”; or (iii) shown thal
“circumstances exist that remd such process ineffectiie protect the rights of the
applicant.” 28 U.S.C. § 2254(b)(1).

Case law has clarified thett order to “exhaust” statcourt remedies, a petitioner’
federal claims must have been “fully cafairly presented” in state courtWoods V.
Sinclair, 764 F.3d 1109, 1129 (9th Cir. 2014). Tally and fairly present” a federal
claim, a petitioner must present both (i) the operative facts and (ii) the federal
theory on which his or her claim is basefee Gray v. Netherlan818 U.S. 152, 162—63
(1996) (claims for relief in haas corpus must referencesjgecific federal constitutional
guarantee, as well as a statement of tletsfahat entitle the petitioner to relief”)
Arrendondo v. Nevery63 F.3d 1122, 1138 (9th Cir. 201@To fairly present a federal
claim, a state prisoner mustegent to the state courts bdtie operative facts and thg

federal legal theories that iamate the claim.”). This & turns on whether a petitiong

“explicitly alerted” a state court that he slte was making a federal constitutional claim.
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Galvan v. Alaska Dep’t of Corr397 F.3d 1198, 1204-05 (9@ir. 2005). “It is not

enough that all the facts necessary to supfietfederal claim were before the sta
courts or that a somewhat similar state-law claim was ma#lederson v. Harles159

U.S. 4, 6 (1982) (citations omittedyee also Lyons v. Crawford32 F.3d 666, 668 (9th
Cir. 2000),as modified by 47 F.3d 904 (9th €i2001) (federal bassf a claim must be
“explicit either by citing federal law or the demns of federal courts, even if the feder
basis is ‘self-evident’ or the underlying elaiwould be decided wler state law on the

same considerations that would contro$aletion of the claim on federal grounds’

e

Al

)

(citations omitted)Rose v. PalmateeB95 F.3d 1108, 1111 (9th Cir. 2005) (stating that a

petitioner must plead the federal natur@aalaim with consideble specificity).

Because Petitioner did not challenge Anzona state court whether his ple
agreement was knowing and voluntary basedthese newly alleged facts—that h
counsel allegedly told him to lie about priges made to him—his claim based on the
new facts is not cognizable. This claimpicedurally defaulted.Petitioner failed to
present this claim to all levels of theat court as a federal constitutional claim a
Arizona’s procedural rulesilvnot permit Petitioner to returto state court and exhaus
the claim in a subsequent PCBeeAriz. R. Crim. P., Rule 32.2(a)(3).

To the extent that thigrgument is not precluded by faié to exhaust state couf
remedies, it is precluded by Petitioner’'s guiithea. As the Arizona Court of Appeal
pointed out, “Herald told therfal] court . . . no one had gmised him anything that did
not appear in the plea agreement.” (Doc. 13 at Ex. XX at 1328-2%is is not a
colorable claim of ineffective assistance, atathe extent that an argument based
these facts was raised in the state couet,Ahzona Court of Appas’ decision denying
relief was not clearly contrary to nor anreasonable application of federal law.

In his Objection, Petitioner next raisé® argument that couglswas ineffective

for advising him to plead guilty without hang received full discovg from the state or

interviewed the witnesses. A knowing awmdluntary guilty pleabars federal habeas

relief based on pre-plea non-galictional constitutional claimsSeeHaring v. Prosise

-8-
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462 U.S. 306, 319-20 (1983)The transcripts of the settlement conferences revea

thorough discussion of the sentencing ranges Petitioner fanddtha plea colloquy

reveals that the court gave a thorough expianaf the sentences that could be imposged

and the rights that Petitionems giving up and clearly statétht no one made promise

[92)

to the Petitioner that did not pgar in the written plea agreent. The state court foung
that Petitioner's plea was voluntary and knowing, and this finding is entitled fo
presumption of correctness by a federal habeas c8edlLambert v. Blodgeft393 F.3d
943, 982 (9th Cir. 2004).

Federal habeas relief isgutuded with regard to Pettier's pre-plea claims of
ineffective assistance of counsel becabBstitioner entered a knowing and voluntarty
guilty plea. To the extent #ih these claims are not pred&d by the guilty plea, the state
court’s decision that Petitioner was not deniesl right to the etctive assistance of
counsel was not clearly contrary nor an unreasonable application $ificklandand
Hill .

Petitioner argues that Exhibit C to his Qttjen, a minute emyr order of the trial
court dated 06/02/2011, wherein the state avdered to “disclose the materials from the
defendant’s home office computer, unlesslieady has,” establishes his ineffectiye

assistance of counsel claim. Howeveas the Arizona Court of Appeals noted

Petitioner’'s claim ultimately f& because Petitioner did nmtentify specific materials

defense counsel failed to obtamade no offer of proof thalhe state possessed relevant

information that it did not disclose, andfered no explanatiotmow any undisclosed
information would have benefited his defen$etitioner’s claim is mere speculation and
fails to satisfy the showing required Byricklandto affirmatively prove prejudiceSee
466 U.S. at 693.

Petitioner next argues that counsel wasf@wive at sentencingy not disputing
alleged errors in the prosecution’s sentencmegnorandum and natterviewing victims

or receiving files from the psecution to dispute the victahclaims. This issue was

litigated in state court, where the Arizonauttoof Appeals found, “Because Herald dogs

-9-
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not identify any mitigating factors counseiléa to present and does not identify ar

viable defense counsel failed to prepare, Hehas failed to present colorable claims|

(Doc. 13 at Ex. XX at 128.) The Arizor@@ourt of Appeals’ desion denying relief on

Petitioner’s allegation that he wesnied his right to the effége assistance of counsel &

sentencing was not clearly contrary to nomuaneasonable applittan of federal law.
Petitioner raises for the first time, in [@bjection, (Doc. 22 at 6), a claim that hi

criminal record was marially misstated by the proseoutat sentencing and that hi

attorney failed to address or dispute th@m:. Because Petitioner did not challengeli

Arizona state court the effectiveness of tmainsel based on these newly alleged fag

his claim based on these new facts is not izadphe. Petitioner failetb exhaust his state
court judicial remedies. Further the court will not consider facts, claims, or issues |
for the first time in arDbjection to an R&R.See United States v. Howe&lB1 F.3d 615,
621 (9th Cir. 2000) (“[A] district court has stiretion, but is not pired, to consider
evidence presented for the firsme in a party’s objeadn to a magistrate judge’s
recommendation.”).

B. lllegal Search and Seizure/Due Process

Petitioner argues that on November 10, 201el|earned that there were sevel
audio tapes of interviews conducted by tbeunty Attorney’s office. Petitioner alsqg
states that files were taken or stolepp@ently by Petitioner's customers) from h
office and given to the Countgttorney’s office. Petibner claims that the County
Attorney’s office should havebtained a warrant for thesiées. Petitioner argues tha
the failure to disclose the information contzd in the files to Isi attorney amounts to g
Bradyviolation, which affected him at sentencing.

Federal habeas relief is precluded widtgard to Petitioner's pre-plea claim
because Petitioner entered a knowing andntaky guilty plea. Although Petitioner nov
renames these claims, they were addressedaa& af disclosure ithe state court. The
Arizona Court of Appeals stated, “Herald argulee State did not provide full disclosuré
Herald waived this issue whée pled guilty.” (Doc. 13 dx. XX at 129.) The Court in

-10 -
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Tollett described the waiver as follows:

We thus reaffirm the principle recognized in Bradytrilogy: a guilty plea
represents a break In the chaineMents which has preceded it in the
criminal process. When a crimindefendant has solemnly admitted in
open court that he is in fact guilty tife offense with which he is charged,
he may not thereafter raiselependent claims relag to the deprivation of
constitutional rights that occurred prior tee entry of the gunj[P/ plea. He
may only attack the voluntary andetligent character ahe guilty plea by
showing that the advice he reosiv from counsel wa not within the
standards set forth McMann

411 U.S. at 267.

Even if there was no waiver, there has been no showing that, had Petitioner V|
to raise this claim as a Fourth Amendmelaim in state court, he would have beq
unable to do so. A Fourth Amendment clagmot cognizable in a federal habeas acti
if the petitioner had a “full andéhir’ opportunity to raise thelaim in the state courts
Stone v. Powel28 U.S. 465, 482, 493 (1976).

C. Corruption between Defese Counsel and Prosecutor

Petitioner next argues that the unsword ansigned report, (@&. 13 at Ex. WW

at 120-22), allegedly from his investigatalgseph Kalcantu of Histon, Texas, is

evidence of prosecutorial misconduct—namaelycorrupt deal between the prosecutor

and both Mr. Wallin and Ms. Shoemaker tif@ner’s plea and sentencing counsel) “d
other clients in order to sacrifice Mr. Heraldase to the Countytforney’s Office.” (d.

at 121). Petitioner argues in his Objecttbat, because Mr. Kalcanexplained why he
did not sign the report, the Magistrate Juégesd in not considering it. According tq

Petitioner, Mr. Kalcantu explains, “I nevput my signature on any report going into

Vishe

N

n

D

a

correctional facility, as in the past problerave occurred where my signature showed

up on other documents without my approvakimowledge. My repa is good enough for
the Governor's Office in Texaand other states, also goedough for the Dept. Of
Justice.” (Doc. 22 at 9-10.)

Assuming Mr. Kalcantu’s unsigned andsworn letter is “good enough” for othe
states, Texas, and the Department of Jeisticdloes not meet the requirements for a P

in Arizona. The Arizona Ras of Criminal Procedure require that sworn affidav

-11 -
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supporting the allegationsf the petition be attached e PCR. The Mith Circuit has
recognized this requirementeeWest v. Ryan608 F.3d 477, 485 {9 Cir. 2010) (“We
also note that, contrary to the requiremasitérizona Rule of Criminal Procedure 32.5
West failed to support his requests &ohearing with sworn affidavits.”)

In his Petition, Petitioner states that presented the report of Mr. Kalcantu i

support of his ineffectivassistance of counsel aBdady claims in the Court of Appeals

However, Petitioner did not present this claimthie state trial court or appellate court

during his PCR proceedings. He is raisinig tihneory of prosecut@l misconduct and
collusion with defense counsel for the first éinm his Petition. Héailed to exhaust his
state court remedies. Petitioner has neitikpltagned why this theoryas not previously
argued nor shown prejudice arising from thisfault. This claim is procedurally
defaulted because it was not properly presentadl kvels of the state courts, it was n(

presented to state courts as a federal conetial claim, and Arizoria procedural rules

will not allow a return to state court texhaust the claim in a subsequent PC

proceeding.SeeAriz. R. Crim. P., Rule 32.2(a)(3).

The unsigned and unsworn report of Mdalcantu cannot be considered 4
providing facts upon which the Court canlyren rendering a decision. It has n
evidentiary value. Even if he were to aggthat he presented the claim in state col
Petitioner has not met his burdeiestablishing by clear an@dmvincing evié&nce that he
was prejudiced by the state court’s failurectnsider his new claim of prosecutoriz
misconduct. Finally, because this newagecutorial misconduct claim involves a nol
jurisdictional pre-plea claim of error, was waived when Ri&oner pled guilty. See
Tollett,411 U.S. at 267.

D. Corruption and Major Co nflict of Sentencing Judge

In his final objection, Petitioner argues ttla@ Magistrate Judge erred in failing t
consider the letter allegedly from his unclkesank Stallcup. The letter states th
sentencing judge and Stallcug dongtime friends and that, at Stallcup’s request and i

favor to Stallcup, the sentencing judgeetl the book at Petitione The Magistrate

-12 -
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Judge did not err when he found that the lettdnch is not notarized or sworn, is of n
evidentiary value.

Further, Petitioner did not raise this theadfya judicial misconduct to the stat
trial court in his PCR proceedings. Hedhpreviously claimed judicial miscondug
alleging that the sentencing judge madierogatory comments about Petitioner a
smiled at Petitioner and his wife during thatescing proceedingnd that the judge was
biased simply because he gkelly knew his uncle. As tihe claim thathe judge knew

his uncle, the Court of Appeatencluded that Petdner had failed to support his judicia

bias claim and failed to demstrate any potential prejudice: “Herald also claims the

sentencing court should have recusedfitsetause the court allegedly knew Herald
uncle. We deny relief on this issue becadseald offers no evidence the court kne
Herald’'s unidentified uncleand he does not otherwisxplain how he suffered any
prejudice even if the court did kndwis uncle.” (Doc. 13 at Ex. XX.)

Petitioner failed to exhaust his state court redies. Petitioner has neithe
explained why it was not previdysargued nor shown prejudiegising from this default.
This claim is procedurally defitted because it was not properly presented at all level
the state courts, it was not presented to staiets as a federal constitutional claim, af
Arizona’s procedural rules witiot allow a return to stateuart to exhaust the claim in &
subsequent PCR proceedingeeAriz. R. Crim. P., Rule 32.2(a)(3).

To the extent that Petitioneaised the same judicigias claim in his PCR that
that he is now raising, ¢hArizona Court ofAppeals found that Petitioner failed tq
support his claim of judicial bias and failéd show prejudice. (Doc. 13 at Ex. XX.
That decision was not clearlgmtrary to nor an unreasonalalpplication of federal law.
I\VV. Conclusion

Based on the forgoing,

IT IS ORDERED that the Report and Recommehda, (Doc. 20), is accepted
and adopted; Petitioner's Objections, (Doc. 22§ overruled; the Petition in this case

denied with prejudice; andelClerk of the Court shall enter judgment accordingly.
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IT IS FURTHER ORDERED that in the event Petiti@n files an appeal, and
pursuant to Rule 11 of the Rules Govegn Section 2254 Caseshe Court denies
issuance of a certificate of appealability.

Dated this 13th day of April, 2015.

o\ M

Do_utgasd . Rayes é’,__)
Umited ScnesS utsutct J'ge
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