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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

L.M.H., etal., No. CV-14-02212-PHX-JJT
Plaintiffs, ORDER

V.

Arizona Departmendf Educationgt al.,

Defendants.

At issue is an administiige law judge’s (“ALJ"”) denial of Plaintiffs’ Due Proces:
Complaint under the Individis with Disabilities Education Act (“IDEA”). Plaintiffs

filed a Complaint (Doc. 12, Compl.) with thiSourt seeking judicial review of that

denial, and the Court now considers PldisitiOpening Brief (Doc. 30, Br.), Defendan

Deer Valley Unified School District's (“Deer Valley”) Answering Brief (Doc. 34,

Answer), and Plaintiffs’ Reply Brief (Doc. 35, Reply). The Court finds this ma
appropriate for decision without oral argumesge LRCiv 7.2(f).
l. BACKGROUND

Plaintiffs raise a claim against Deer Vallen behalf of themselves (“Parents
including “Mother” and “Father”) and their mor son, L.M.H. (“Studet”), to appeal an
administrative decision under IDEA, 20 U.S&1415(i)(2). Plaintiffsallege Student has

learning disabilities and Deer Wy failed to provide him witta Free Appropriate Public
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Education (“FAPE”) from 2011 to 2013, asquired under IDEA, by failing to properly
consider extended school year (“ESY”) seed, providing inadequate speech servic
denying Parents meaningfylarticipation during individalized educational program
(“IEP”) team meetings, and committing varioother procdural violations. (Br. at 11—
25.) On December 2, 2013, Plaintiff filed a Due Process Complaint with the Arij
Department of Education raigireleven claims. (Compl. @-7.) On February 14, 2014
Plaintiffs filed an amended Due Processn(ptaint adding five new claims. (Doc. 33
Admin. Record (“R.”) 79 atlL.) ALJ Eric A. Bryant helda hearing on Rintiff's Due
Process Complaint over a five-day perimm April 21, 2014 toApril 25, 2014, and
issued a decision on September 2, 2014yitg Plaintiffs’ Due Process Complaint.
(R. 293, ALJ Decision (“ALJ") at 1-25.)

In their Complaint beforghis Court, Plaintiffs allge the ALJ erred by, among

other things, misunderstanding the legal eéssudinding that Student made progress w

the number of hours provided for speesérvices, finding that Parents were full

participants in the IEP process, and finding that Deer Valley provided Student a |
over the relevant period. Plaintiffs requesttthe Court reverse the ALJ’'s September
2014 decision, find that Deer Valley dediStudent a FAPE, award reimbursement 1
past educational and related expenses, aratdawlaintiffs theirexpenses, attorneys
fees, and costs in enforcing Student’s special education rights. (Compl. at 22-23.)

The ALJ Decision in thixzase is a 25-page orderttsegg forth the witnesses,
evidence, and issues at theheg along with detailed findingsf fact. The ALJ states hg
considered the entire record, including ak tiestimony and every exhibit. Because t
Court finds the ALJ was thorough and carefuhis findings, the Qart concludes they
are entitled to significant weighlG v. Douglas Cnty. Sch. Dist., 552 F.3d 786, 793 (9th
Cir. 2008).

Student was three years old in Octob@t? when first referi to Deer Valley.
(ALJ 1 1.) After a screening drevaluation of Student, a teasheducators, Mother, ang

a speech pathologist met in November 2018dtermine whether Student was eligib
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for special education service®LJ § 1.) As part of thigprocess, and as required b
IDEA, Deer Valley informed Parents of th@irocedural safeguards. (ALJ 1 1.) The tes
considered the results of Deer Vallegemprehensive developmental assessment
found that Student exhibited age-approgrigkills in all areaexcept speech soung
production. (ALJ § 2.) Thigualified Student for eligibilityunder the IDEA category of
Preschool Severe Delay. (ALJ § 2.) Theal of the recommendations was to allo
Student to access education, not to remedms$ disability. (ALJY 2.) Again, Deer
Valley notified Parents of their predural safeguards. (ALJ 1 2.)

On December 1, 2011, Student's IEaAmM, which includeé Mother, met and
created an IEP for Stedt. (ALJ § 3.) The IEP contaidéwo speech goals and requirg
the therapist to measure progress by coligctlata. (ALJ f 3.) The IEP stated th
Parents would be informed of progress tlylo progress reports, which the record sho
were made quarterly. (ALJ 1 3.) Over thingix months, Student made some progre
toward his goals. (ALJ 1 3.)

Parents decided not to place Studenprieschool and rejected the recommend
placement. (ALJ § 4.) Therefore, the IERoyded for speech séces only and no
academic placement. (ALJ 1)4Student received those siems twice weekly for 30
minutes each session. (ALJ § 4.) Speechiseswvere provided one-on-one to Stude
throughout the remainder of the1202012 school year. (ALJ 1 6.)

Ms. Dudley, Student’s therapist, resuimgroviding speech sdces to Student
under the IEP in August 2012. (ALJ Y ™) November 2012, Deer Valley recognize
that Student needed a new IEP and set aingetor November 82012, to review the
data and decide if Studentaued further evaluation in @er to determine school-ags
eligibility. (ALJ 1 8.) At the November 8 meeting, Student’sate found that he remaineg
eligible for special educain under the category of Spedciinguage Impairment. (ALJ
1 9.) Though Mother wanted to talk abobtudent’s IEP, she was informed that
separate meeting would address that issukeJ A9.) Once again, Deer Valley informe

Parents of their procedural safeguards. (ALJ 1 9.)
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On November 29, 2012, the IEP teanet again and created a new IEP f
Student. (ALJ § 11.) Thidime Mother attended with aadvocate, ah they both
participated in the meeting;dhe are two substantial sectiongh Mother’s input in the
2012 IEP. (ALJ 1 11.) The new IEP notedttlstudent met the twgoals from his prior

IEP and added four new speech goals, oritkeatequest of Mother. (ALJ § 12.) Parents

continued to reject developmental preschfwyl Student. (ALJY 12.) Speech service

minutes remained the same, but the IERle@ 60 minutes per quarter of spee

consultation with Mother to help with lowek assistive technology devices. (ALJ { 12.

The IEP team discussed andchigel Student’s eligibility folESY services at that time
(ALJ Y 12)

From December 2012 to Februa3013, Student went through sever
comprehensive evaluations. (AfJ14.) On February 28, 28, Student'dEP team met

and created a new IEP for Student basetherfindings from the evaluations. (ALJ 1 16

Student’'s February 2013 IEP containedltiple goals in communication, fine motof

skills, and preschool communiaai skills, and determined th&udent was eligible for
ESY in summer 2013. (ALJ § 17.) Mother gd the 2013 IEP a@ninstead wanted the
IEP team to consider Parents’ home-basexjram. (ALJ 1 18.) The IEP team met ar
considered Parents’ plan but rejected itareleterizing it as just an average family
activities in addition to speech thpyaand music therapy. (ALJ  18.)

According to a Prior Written Notice (“PWN”) Deer Valley issued on February
2013, Student was scheduled to start dgprakntal preschool on March 11, 2013. (Al
1 19.) He did not attend on that date tbhereafter. (ALJ § 19.) Deer Valley stil

empanelled Student’s IEP team in April 204/3d continued to offehim the placement

and services in his 2@ IEP. (ALJ § 19.) Because Studelid not attend school for more

than 10 consecutive days, Deer Valleyhdiiew him from the district as required by

Arizona law! (ALJ 1 19.)

! The ALJ states that after ten da%smﬁn-attendance, Deer Valley dis-enrolle
Student in March, yet continued to empathel IEP team in April. However, Deer Valle
actually dis-enrolled Student in May, retraaety effective to Mart 11, 2013. Thus, the
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Il. LEGAL STANDARD
Under IDEA, any aggrieved @& may bring a civil actiomn federal district court
after receiving the final decision of an ALJ. 20 U.S.C. 8§ 1415(i)(2)(A). The moving p

bears the burden of provirtge ALJ’'s decision was not mby a preponderance of the

evidenceClyde K. v. Puyallup Sch. Dist. No. 3, 35 F.3d 1396, 1399 (9th Cir. 1994). TT

district court “shall receive the records thie administrative proceedings,” “shall he
additional evidence at the request ofparty,” and “basing its decision on th
preponderance of the evidencghall grant such relief athe court determines is
appropriate.” 20 U.&. § 1415(i)(2)(C).

In their briefs, the parties provide differestatements of the standard of revie
they argue the Court shoulg@y. Plaintiffs contend the Court must review the ALJ
findings, conclusions, and decisiate novo (Br. at 1), and Deer Valley contend
completede novo review is inappropriate (Answer at 3).

In a judicial proceedinginder IDEA, a reviewing aot is required to conduct 3
modified de novo review. M.L. v. Fed. Way Sch. Dist., 341 F.3d 10521061 (9th Cir.
2003). The Court reviewde novo the question whether a school district’'s proposed |
provided a FAPE under IDEA, buéeviews the district court'Bndingsof fact only for
clear error.Timothy O. v. Paso Robles Unified Sch. Dist.,, No. 14-55800 2016 WL
2957215, at *9 (9tiCir. May 23, 2016)Mixed questions of law and fact are revievaed
novo, unless the question is primarily factu@regory K. v. Longview Sch. Dist., 811
F.2d 1307, 1310 (9th Cir.987). Courts must not “substitute their own notions of sou
educational policy for those of thehgml authorities which they reviewBd. of Educ. of
Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206 (1982). However, it is
matter of district court discretion to decide thlegree of deference to give in the ALJ
determinationOjai Unified Sch. Dist. v. Jackson, 4 F.3d 1467, 14749th Cir. 1993). In

reviewing the administrative rexbas a whole, courts magcept the conclusions of thg

IEP team did not meet after Student waseatisslled. Though not ptnent to the issues
_thehALJ consl,ldered, this timeline is importamtthe analysis of Rintiffs’ fourth Claim
in this appeal.
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ALJ that are supported by the record and reject those that afeedoay, 341 F.3d at
1061-62.
1. ANALYSIS
A. Alleged Procedural Violations
1. Parents’ Participation at November 2012 Meetings

Plaintiffs claim that the ALJ erred in findy that Parents were full participants i

=]

the IEP process. (Br. at 16.) Plaintiffs arghat Deer Valley’s procedural errors at the
IEP meeting denied Parents fplhrticipation. (Br. at 18.) “Parental participation in the
IEP and educational placement processittcal to the organization of IDEA.Doug C.
v. Hawaii Dept. of Educ., 720 F.3d 1038, 1043 (9t€Gir. 2013) (citations omitted).
Procedural inadequacies thsgriously infringe the parentspportunity to participate in
the IEP formulation process clearsult in the denial of a FAPH. However, harmless
procedural errorslo not constitute a denial of a FAPEM. v. Capistrano Unified Sch.
Dist., 556 F.3d 900, 910 (9th Cir. 2008).

Here, the evidence doestnsupport a conclusion that Parents’ opportunity

—t

0]

participate was seriously infringed. Mothevas present and pemipated in both

=

November 2012 IEP meetings and receivedice of her procedural rights on bot

occasions. (R. 110; R. 163.)akitiffs argue that Deer Way misrepresented Parents

rights at the November 8, 2012 IEP meeting when Dr. Price-Barry, school pringipal

stated they had no right to special ediora services, and this misrepresentation
interfered with Mother’s abilityo participate in the IEP mieg. (Br. at 17.) At the time,
the Doctor thought Student was home-schqokend stated that “under the law . .|.
[Parents] have no rights to special educaservices.” (R. 163 at 803.) Dr. Price-Barry
made this statement in error. However, tmisstatement did not seriously infringe on
Mother’'s participation. The IEP meetingprdinued for approximately an hour with
significant Parental involvement. (R. 163883-30.) Further, Dr. Price-Barry testified
that she admitted the mistake andnatarified the issue with MotheT(R. 295 at 515.)

2 Upon direct examination, Dr. Price-Bampuld not locate in meeting transcripis
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Plaintiffs also allege that they requested educati@tards for the November 29
2012 IEP meeting, which De#&falley did not provide, and it denied them meaningfu
participation in the IEP meetin@r. at 18.) Plaintiffs clainthis lack of data means ESY
services were not really discussed. (Brlat) At the IEP meeting)eer Valley did not

have certain anecdotal data available Kkdother. Ms. Dudley stted she does nof

—+

typically include this data iprogress reports, and she hadarenad a parent request
before. (R. 295 at 288, 290-9Mother was asked to subrnaitwritten request to see thi

U

additional data. According to the ArizonBepartment of Education’s manual on
developing IEPs, parents should receive this daéfee R. 152 at 573.) Thus, nof

providing this data, or requmg Mother to submit a writte request for this data, was

J7

likely a procedural violation. However, aliscussed, Mother was still significantly

involved at both IEP meetings. The IEP team provided and discussed other data a

considered and rejected ESY seed at that time. (R. 110 at 142.)

Even though Mother partmated in the IEP meetingPlaintiffs argue Deer
Valley’s procedural violaons still denied Student a FAPE, and they &imug C. to
suggest that Deer Valley cannot be excuedhese violations just because no haim
resulted. (Reply at 6.) However, the minor aiadns present here awt rise to the level
contemplated by the Ninth @uit Court of Appeals iDoug. C. In that case, the schoo]
held an IEP meeting without the paremver his repeated objections, and magde
significant changes to the child’s educational placeni&mig C. reinforced the idea that
procedural violations, when thegriously infringe on a parésiparticipation, can deny 3
child a FAPE. But that is not the case here. As discussed, and in contDasigt€.,
Mother was present at both IEP meetings eotributed significant input. (R. 110 at
135-37.)

While there may have been some ptheal violations, these did not seriously

infringe on Mother’s participatioand did not deny Student a FAREe Capistrano, 556

where she clarified the misstatent with Mother, but insisteshe did. However, she alst
testified that Dr. Gray spoke with Mah almost immediately over the phone and
clarified the issue. (R. 295 at 525.)

L=
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F.3d at 910. Additionally, Deer Valley q@rided Parentqiotice of their procedural
safeguards at each meeting. Upon review, @ourt finds sufficient evidence in thg
record exists to support@éhALJ’s findings that ESY services were discussed at
meeting (ALJ at 10) and that Parents werlé pgarticipants in thdEP process (ALJ at
21).
2. DefiningESY Servicesin the February 2013 IEP
Plaintiffs claim that Deer Valley desd Student a FAPE because the Febru

2013 IEP did not target any specific goalslefine the ESY services offered. (Br. at 19.

According to Deer Valley’s Student Servid@®cedural Manual, EESY is necessary, the
type and amount of speciadl@cation services to be proed should be documented i
the IEP. (R. 149, Student Services Pohwal Manual (“Manual”) at 273.) Student’s IE]

stated that ESY services warecessary because he waa atitical stage of development

in speech sound production. (R. 135 at 3809ugh the IEP explaed the need for ESY
services, it did not define the frequency, diora and location of the ESY services to [
provided.

However, Deer Valley’'s forensic psydbgist, Dr. Gray, testified that not

following this procedure does not mean thvegre not in compliance. (R. 296 at 645,

The Doctor reasoned that the IEP meeting fe&ir months before the 2013 summer, &
for a child of this age it was too early specify the particulars of the ESY servicq
because the child’s needs abuhange. (R. 296 at 645.) kwover, Ms. Kirkland, Deer
Valley’s early childhood manager, testified that fhlan was for the therapist to talk wit
Mother towards thend of the school year and decithe details of the ESY service
based on the IEP and Student’s progress, awkttetails would be fileed separately in
other documents. (R. 296 at 558-59.)

Plaintiffs argue that this procedurecigntrary to Deer Valley’s requirements an
the failure to define the ESY services i P was a substantive violation that deni
Student a FAPE. (Br. at 19; Blg at 8.) However, as the ALJ noted, Plaintiffs cite |
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legal authority to support this positidmnd on its own searclihe Court could not find
any precedent supporting Plaintiffs’ argurkeim fact, the only relevant case foun
supports the opposite conclusion. In an-@futircuit case, parents argued that a schq
district violated IDEA becase the IEP failed to enunage clear goals and specid
instructions for their child’'s ESY progrard.N. v. S W. Sch. Dist., No. 1:14-CV-974,

Dol

1

2015 WL 5512291, at *13 (M.CPa. Sept. 15, 2015). The district court held that nothjng

in IDEA “prescribe[s] the manner or extentwdich ESY services arto be delineated.”
Id.
Upon review, the Court findsufficient evidence in the cerd exists to support the
ALJ’s finding that Plaintiffs’ claim was not spprted by the law or facts in evidence, ar
that Deer Valley did not den$tudent a FAPE when ESY services were not defineq
the IEP.
3. Denialof Requestfor May 2013 IEP Meeting
Plaintiffs claim that Deer Valley denidteir request for an IEP meeting in Ma
2013 after Deer Valley unilatdha dis-enrolled Student, andighfailure to hold an IEP
meeting denied Student a PE. (Br. at 20-21.) Plaiiffs argue that the ALJ

misunderstood the legal issumsthe original hearing whehe failed to address Dee

Valley ignoring Parents’ request for anFlEneeting. (Br. at 20.) Considering only dis$

enrollment, the ALJ dismissed thkaim, finding it to be a madt of state law that did not
fall under IDEA. (ALJ at 5-6.) In responsBger Valley argues that the ALJ did ng
misunderstand the issues because the Due Process Complaint before him did not 1

any denial of Parents’ requdst an IEP meeting in May 201But rather only stated tha

Student was dis-enrolled unileadly by Deer Valley wherhe should not have been.

(Compl. at 5; Answer at 12.) Deer Valley cordsrthat because this issue was not raisq

® Plaintiffs citeGregory K. v. Longview Sch. Dist., 811 F.2d 1307,324 (9th Cir.
1987), but the page number cited does not @xidte opinion and, in any event, ESY i
not discussed. Thus, the Court does not fataintiffs’ cited authority relevant to this
issue.
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in the Due Proces Complaint and noaddressed by the ALJ, the Court should
consider this new claim. (Answer at 13.)

After reviewing the record, ehCourt finds this to be mew claim first raised in
Plaintiffs’ Opening Brief. Howeer, the Ninth Circuit recogpes an exception to the
general rule that a court should not consider issue raised ffothe first time on
appeal: when the issue presented is purelyadriaw and the pertinent record has beq
fully developed.Gerger v. Barnhart, 464 F.3d 968, 973 (9tlir. 2006). Because thg
Court considers this claim toe one purely of law, with eéhfactual record completely
developed below, the Court exerciseglitretion to review Plaintiffs’ claim.

Plaintiffs allege that Deer Valley oonitted a proceduralrer when it did not
grant Parents’ request for an IEP meeting, and this error significantly impeded
opportunity to participate in the decisiamking process and denied Student a FAR
(Br. at 21.) A parent may request in writing aatneg to review an IE, which shall take

place within 15 school days @t a mutually agred upon time, butot to exceed 30

school days after the request. A.A.C. R7&@-4However, if at any time after the initial

provision of special education and related mes, the parent of a child revokes conse
in writing for special educatioand related services, the sch@ohot requied to convene
an IEP team meeting for furthemgeees. 34 C.F.R. 8 300.300(4)(iv).

On May 7, 2012, Mother requested aeteg with Deer Valley to discuss he|
suggested home-based program. (R. 211.) Da#ey proposed a meeting date of Mg
17, but Mother declined that offer and statbé was not available at that time. (R. 179
918-19.) Mother then requestadormal IEP meeting for éhfollowing week. (R. 179 at
919.) In reply, Dr. Grayold Mother, “Unfortunately, ware now at the end of the schog
year,” and he said it would nbe possible to hold an IEP stang because all of the tean
members would not be available. (R. 144.)tiAs time, Dr. Gray &lo informed Mother

that Student was dis-enrolled from schoal fmn-attendance, agquired by Arizona

law. Dr. Gray also noted that Mother matfiear she had no intention of enrolling student

at Deer Valley for the remainder of the schpear. Dr. Gray informe#lother that if she
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wanted Student to attend school at Deer &fafbr the following school year, she coul
reenroll Student and Deer N&y would provide servicesnder Student’s current IEP
Also, Dr. Gray stated that Mother couldjuest another IEP meeting at that time, a
Deer Valley would convene a meeting within 15 school days.

Upon review, the Court finds that Deer Valley complied with IDEA and

Arizona regulations implementing IDEA. Pléifs argue that the record demonstrats

Deer Valley asserted a policy of only holdilig® meetings when a student is enrolled |i

the school. (Reply at 8.) Theourt does not find support for this argument in the recd
Dr. Gray makes no mention of Deer Vall@olicy when dis-erolling Student and
discussing IEP meeting dates. In contrést, Gray states the reason for not meeti
during Parent’s requested time is the inabiitygather all IEP teammembers because |
was the final week of the sabloyear. Further, Dr. Gray not€&arent’s rejection of Deer
Valley’s program and receipt dfer “10-day Notice of Intehto provide her own home-
based program. Dr. Gray states that if Pareamted Student tottend school at Deer
Valley, she would need to reenroll him aralilel request an IEP review at that time. B
he does not say enroliment is reqd to request an IEP meeting.

The Court finds Mother’'s notice of imeto be a rejection of Deer Valley’s
services, which relieved Deer Valley of itslightions to hold an IEP meeting at tha
time. See 34 C.F.R. 8 30B@00(4)(iv). Further, under Arana regulations, Deer Valley
was not required to hold an IEP revieveating until 15 school days after a parent
request. Because Mother issuher formal request oMay 14—near the end of the
school year—the 15 schooly$awould have expired in Augtof the following school
year. Because Deer Valley was not requireddial an IEP meetmuntil August anyway,
asking Parents to return in August to resjuenother IEP meeting was not unreasonal
Moreover, Student had a currd&P in place and Deer Valley expressed it was “rea
able, and willing” to implemerthat IEP. (R. 144 at 432.)

Considering all of the circumstancdabe Court finds that not holding an IEH

meeting in May 2013 and askiRprents to request an IEkeeting at the beginning of
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next school year did not seriously infringe Barents’ opportunity tearticipate in the
IEP formulation process or resulttine loss of an edational opportunitySee Amanda
J., 237 F.3d at 892. Thus, R&ifs’ claim that Deer Valley's refusal of Parents’ reque
for an IEP meeting denied Student a FAPE fails.
4, Parents’ Access t&tudent’'s Records
Plaintiffs allege that the ALJ erred imdéling no persuasive Eence that Parentg
were ever denied access to Student’s edutalirecords. (Br. at 21.) Plaintiffs raise tw
arguments: first, Deer Valley did notroply with Parentsrecords requediefore the
November 2012 IEP meeting, and secondemDValley did not cmply with a records
request madat the November meeting. (Br. at 22.) To guarantee parents the abili
make informed decisions about their childgucation, IDEA grantshem the right to
inspect and review all relevant records relating to their child's identification, evalug
and educational placemertmanda J. v. Clark Cnty. Sch. Dist., 267 F.3d 877, 882 (9th

Cir. 2001). The school must comply with arguat’s request to review these recorg

without unnecessary delay and before dBy? meeting. 34 C.F.R. 8 300.613(al).

Procedural errors that seridyisnfringe on a parent’s oppanity to participate in the
IEP or result in the loss @in educational opportunity deny a student a FA®Banda J.,
237 F.3d at 892.

As to Mother’s request to see datatled IEP meeting, the Court addressed tf
above in Plaintiffs’ fourth clan. While this may have beenprocedural violation, it did
not significantly interfere wh Mother’'s participation atthe IEP meeting. Further
because Deer Valley granted ESY servimesStudent—the reasdvother was seeking
the data in the first place—BeValley did not dey Student an edational opportunity.
Thus, the Court finds sufficiemtvidence exists in the recota support the ALJ’s finding

that Student was not deniedFAPE when Deer Valley did m@rovide the records at the

IEP meeting.
Addressing Plaintiffs’ second argumentistappears to be another new claim fir

raised in Plaintiffs’ Opening Brief and not considered by the ALJ. However, as the (
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finds this issue to be one purely of lawith the relevant facts fully developed and

undisputed, the Court exercises its discretion to resolve the issue here. Mor
Defendants raised no objection in their AnswerPlaintiffs bringing this new claim.
Mother submitted a written request to D&@tley on November 2®012 to “review any

and all documents on fileith [Deer Valley] on my son.” (R. 216 at 1077.) Dr. Grg

responded that either Ms. Dudley (Stut¥e therapist) or Ms. Baker (schoa|

psychologist) would contact Mother within aeketo schedule an ppintment to review
these records. (R. 216 at78)) According to testimony by boMother and Ms. Dudley,
this never happened. (R. 295 at 293;2R6 at 723.) Mother attended the next IH
meeting on November 29, 20%&thout these records.

Citing Amanda J., Plaintiff argues that failing to disclose Student’s recof
prevented her full participatiom the IEP meeting and resulted in the denial of a FAF

(Br. at 22.) The Court disagreéiche procedural violations iAmanda J. were so severe

that the court described them as “drivingtake into the heart of [IDEA].” 267 F.3d at

893. In comparison, the vations here are minor. limanda J., the school withheld vital
information about a student’s autism for over a year and lied about test results,
severely setting back the child’s developmeddere, Deer Valley received a record
request seven days before arpled IEP meeting, and faileddomply in time. But upon
a second request, it provided the records within 15 H@geugh Mother did not have al
records in hand, she attended the Nover@Be2012 IEP reeting with an advocate anc
contributed significantly. (R. 110 at 133-53.) Further, the next IEP meeting was hq
February 2013 where Deer Valley had giarent extensive information and grante
the ESY services requested. (R. 135 at 368-89.)

Upon review, the Court finds Deer N&y committed procedural error by not

providing the requested recartbefore the November 2012P meeting. However, this

error did not rise to the level required taigasly infringe on Parents’ participatiofee

* Mother submitted a second extemsivequest for Student’s records d
December 5, 2012 gR. 173 at 887-88) amDValley complied, viding those records
on December 20, 2012 (R. 173 at 890-91).

-13 -

POVE

y

P

ds

likel

S

)
|d i
pd




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

Doug C., 720 F.3d at 1047 (holdinthat not every proceduraiolation results in the
denial of a FAPE). Further, bause Deer Valley later gradt&tudent th&ESY services
Parents requested, Student was not deare@ducational opportunity. Thus, the Cou
finds Deer Valley did notieny Student a FAPEee Amanda J., 237 F.3d at 892.
5. Properly Measuring Progress in 2011-2012

Plaintiffs claim the ALJ erred in findingpat they did not prove Deer Valley faile(
to collect data about Studengsogress on his IEP goals. (Bt 23.) Plaintiffs further
argue that the ALJ misstatedeth claim as failing to collectlata, when the true clain
was failing to collect data according to thgugements in the IERBr. at 23.) Failure to
perform exactly as requiredly an IEP does not violattOEA unless the violation
materially fails to inplement a child’s IEPVan Duyn v. Baker Sch. Dist. 5J, 502 F.3d

811, 815 (9th Cir. 2007). A nexial failure occurs whethere is more than a minof

difference between the services a school plewiand the services required by the I
Id. A procedural error may result in the dervéla FAPE if it results in the loss of ar

educational opportunity-ed. Way, 394 F.3d at 657. An eduaanal opportunity is lost

) -

P.

-

where, absent the error, there is a strong likelihood that alternative education:

possibilities for the student wouldive been better considerédl.

Plaintiffs argue that the facts show tl&tident’s progress data was not collect
according to the requements of the IEP, and failing tdhere to these terms was
material failure that denied Student a FAREeply at 9.) Thouglrlaintiffs claim the
record proves these allegationgyttoffer no citations in sygort. Upon its own review of
the record, the Court finds these argumemése no merit. Student’'s IEP requireg
measuring of goals over three consecutive thesagsions, as measured by therapist d
collection. (R. 100 at 87;mBat 23.) As required, Ms. Wdlley’s Therapy Log contains
multiple instances of goal praggs measured over thremnsecutive therapy sessions. F
just one example, Student®@V and VC combinations wenmeasured on September ]

10, and 12 with notes, results, andgemtage scores. (R. 137 at 397.)
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Even if Student’s goal progress was oollected correctly, it did not deny Studer

a FAPE. While Plaitff correctly citesVan Duyn for the proposition that a materig|

failure to implement an IEP naesult in a denial of a FARR close reading of the fact
in Van Duyn demonstrates that Deer Valley’'s acis in this case, by comparison, we
not a material failure. IWan Duyn, the school failed to impleemt several elements of :
behavior management planan IEP. 502 F.3d at 823-24.&kourt concluded that thig
was not a material failure for several reasddsat 824. First, the IEP did not clearl

describe how these elentenwere to be usedld. Second, some of the aspects of the pl

were used, even if not quits the parent envisiondd. And third, the student’s behaviof

showed improvementd.

Here, Student’s IEP stated that gosit®uld be measured over three consecut
sessions by therapist data collection. (R. 4088.) But, like the IB in Van Duyn, it did
not clearly describe how to collect the daiawhat forms to uselhe evidence in the
record shows Ms. Dudley did collect and netdata on Studentgoals—though perhaps
not in the way Parents preferred. (R. 133%2-404.) Further, thprogress reports show
that Student made improvement in bofhis IEP goals. (R. 107 at 123.) TWan Duyn
court did find a material IEP implementati@ailure in the provisia of only 8-10 hours
of math instruction for the dd when he required closer d hours. 502 F.3d at 823. Ii
contrast, Plaintiffs’ allegation here of impeay collecting data is, at most, a technic
violation that did not materially affetthe implementation of Student’s IEP.

Plaintiffs also allege that Student’sogress reports could nbe validated against
the progress logs, thus rendering Studeptsgress reports invalid. (Br. at 23-24
According to Plaintiffs, if tk IEP team was aware the data was invalid, there is a st
likelihood that they would have more thoroughbnsidered an increa in speech service
minutes. (Br. at 24.) Even assuming the pesg data could not be validated—which tt
Court takes no position on—thestenony in the record doesot support this claim.
When asked if she would change her opirmsanspeech service miragt if she knew the

therapist could not validatedldata, Ms. Buringrud, an IEBam member, replied that i
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IS not an easy answer because there argadaetors to conside (R. 295 at 460.) She
further stated she would trust the therapist in evaluatingalee (R. 295 at 460.) Whe

pressed, she eventually responded, “The beah say is maybe.” (R. 295 at 462.) This

testimony does not support Plaintiffs’ argumémat there is a strong likelihood thg
Student’s speech service minuvesuld have been increased.

The Court finds that any error in propedollecting data according to the IEP wa
not a material failure in implementing Studfs IEP. The Court further finds tha
Plaintiffs failed to show, by preponderance of the evidence, that Deer Valley der
Student an educational opportunity. Thusffisient evidence in th record exists to
support the ALJ’s factual findings that pregs reports were made and Student ma
progress on his goals, as well as the ALJ’s kmion that Plaintiffs did not prove Dee
Valley failed to collect data fdBtudent’s progress on his IEP goals.

6. Properly Measuring Progress in 2012—-2013

Plaintiffs assert the sanadlegations as the previousath (Claim 7) and apply all
the same factual and legal arguments. (Br. at 24.) The Court’s reasoning and con(
are the same. The Court findstrsufficient evidence in theecord existgo support the
ALJ’s finding that Plaintiffsdid not prove Deer Valley failet collect data for Student’s
progress on his IEP goals.

7. Providing ProgressReports in a Timely Manner

Plaintiffs allege that the ALJ erred finding that progrss reports were mads
guarterly. (Br. at 24.) Plaintiffs argue tHaeer Valley did not givd?arents the Octobel
2012 progress report, and this proceduzaior denied Parentthe opportunity to
participate in a meaningfuwvay in Student’s Novembe2012 and February 2013 IEF
meetings. (Reply at 10.) The Court finds Ridis’ argument meritless. Even if Parent
did not receive the October progress reporttido did receive amvaluation report on

November 8, which contained all of the redat information from the progress report ar

> Though the ALJ states Plaintiffs’ Claias one in which Deer Valley “failed td
collect data”, the Court finds that the Alproperly understood Plaintiffs’ Claim a
referenced by the Claim headingd{tn 13) and findings of fact.
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more. (R. 105 at 109, 111.) Further, agvwusly discussed, Mother attended tl
November IEP meeting with an acate and contributed significantly.

Upon review, the Court finds sufficient eeitce in the record ests to support the
ALJ’s finding that no factual or legaluthority support Plaintiffs’ claim.

B. Alleged Substantive Violations

1. Summer 2012ESY Services

Plaintiffs claim that the ALJ erred innfding that Student was not denied a FAR
when ESY services were not offered the summer of 2012. (Br. at 11-13.) Undq
IDEA and the regulations implementing ithsols are required to provide ESY servics
as necessary in order tooprde a child witha FAPE. 34 C.F.R. 8§ 300.106(a)(1). 1
school must provide these services onlghé child’s IEP team dermines that such
services are necessary fitve provision of a FAPHd. 8§ 300.106(a)(2). IDEA and its

regulations do not set forth the specific factiues IEP team must codgr in making this

decision.N.B. v. Hellgate Elementary Sch. Dist., 541 F.3d 1202, 1211 (9th Cir. 2008).

Because providing ESY is the exceptiort tloe rule, a parent challenging a schoo
decision about ESY must show that the besef disabled child gas during a regular
school year will be significantljeopardized if he/she is nptovided withan educational
program during the summer monthdg.

Here, the evidence does not support a lesian that Studenwvas denied a FAPE
when Deer Valley did not offer ESY services Student in the summer of 2012. M:
Carahaly, a private speech therapist, testified for Plaintiffs that ESY services would
been appropriate for Studentsed on the severity of hissdibility. (R. 298at 1104.) In
contrast, Deer Valley offered testimony from Ms. Dudley, Student's speech lang
pathologist, that explainegdthy Student did not qualify for ESY services. According
Deer Valley guidelines, the purpose of ESY gm@¥ is to prevent a child from regressin
or to help maintain jgress on IEP goalsSde Manual at 307.) Ms. Dudley stated thel
was no regression issue because Studestjus beginning speech services, and thg

was no need for ESY servicesmaintain goal progress because Student was not wor
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on a critical skill at that time. (R. 294 at 1y6&urther, in evaluatingtudent’s disability,

Ms. Dudley knew Student was “Preschoov&e Delay” for commnication, but she had

several other students with severe commammn disorders who did not need ESY.

(R. 294 at 179.) Ms. Dudley determined tB&Y was not necessary at that time, but ghe

would monitor the Student throughout the yaasee if ESY services might be needegd.

(R. 294 at 179.) According to Ms. Dudley tla¢ break in the school year, she still did n
see a need for ESY servicd®. 294 at 61.) Instead, slgave Mother a variety of
activities to practice with 8tlent over the summer breakidawhen Student returned

Ms. Dudley did not notice anygeession issues. (R. 294 at 63.)

In evaluating the testimony, the ALJ st@tthat Ms. Dudley was in the best

position to know if Student eeled ESY services. (ALJ di8.) Plaintiffs claim this
comment is in contrast to the Nin@ircuit Court of Ageals’ holding inAmanda J. v.

Clark County Shool Digtrict that parents represent the best interests of the child
possess information which ontiiey are in a position to kmo 267 F.3d 877, 882 (9th

Cir. 2001). However, the Nint@ircuit's statement refers tine development of an IER

ot

and

overall—not the necessity of ES¥¢rvices. In this case, Plaintiff's expert, Ms. Carahaly,

evaluated Student’'s need for an ESY solstyreviewing his records in hindsight. Deg
Valley’'s expert, Ms. Dudley, was the speeclhpéogist that actuallyprovided services
to Student at the tim&€omparing the two, the ALJ found that Ms. Dudley was in the
position to know whetheStudent needeBSY services. The Cadufinds this conclusion
to be reasonable and that Ms. Dudleyovinled sufficient gbstantiation for her
conclusion that Student did not qualify for ESY servi@es.Hellgate, 514 F.3d at 1212
(holding that the ALJ’s decision to rebn testimony of witness that actually observg
student over the expert that omgrviewed files was reasonable).

Plaintiffs also allege a violation of IDE&hen Ms. Dudley madthe sole decision
about ESY, instead of the whole IEP tegBr. at 12.) IDEA’s regulations state ESY
services are only required if a child’s IEP tedatermines they are necessary. 34 C.F
§ 300.106(a)(2). Student’s IEP form states that the “Hatconsidered ESY eligibility,
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in the areas of regression and recoupment faetod essential skillst a critical stage of
development” and “the IEP team rejected ESigibility” in these area. (R. 100 at 89.)

Ms. Dudley also testified that the ESY deaisiwas made “with the IEP team” and that|i

“was a team decision.” (R. 294 at 179.) §thier the decision was actually made by t
entire team or by Ms. Dudleyndividually, it leads to thsame result: the IEP team di
not determine ESY services warecessary or request them.

Plaintiffs further claim that the ALJ edéy not finding the severity of Student’
speech disorder persuasive in requiringl E@r. at 13.) However, this does not mes
that the ALJ entirely ignored i factor. The ALJ stated th#DEA focuses on a child’s
needs and not the child’s disigly category or diagnosis. (A) at 18.) While Plaintiffs
claim the ALJ’s statement is wrong, the Countf it to be an accurate assessment of
law. IDEA provides that evaluations are lte based on a child’s needs, not disabil
category.See § 34 C.F.R. 300.304(a)(6Additionally, under theelevant ESY section,

required services are determined on anviddial basis and should not be limited fo

particular categories of disabilityd. 8 300.106(a)(3)(i). Furtme Ms. Dudley testified
that even if Student had é&e diagnosed with apraxishe would not have change
anything about her decisiofR. 294 at 183.) She stated she made her decision basg
present levels and not the nameafiagnosis. (R. 294 at 183.)

While Deer Valley’'s Manual states th#te nature and severity of a child’
disability should be consided when making an ESY decision, it is but one of mg
factors. (Manual at 307.) According to tManual, the purpose of ESY services is
prevent a child from regressing or tdfheaintain progress on IEP goalSe¢ Manual at

307.) Ms. Dudley testified that she did reel ESY was necessary because she did

have any data for regressiamd Student was not in th@ocess of reaching a goal.

(R. 294 at 307.) Further, the federegulations do not specifyhat factors to consider in
an ESY determinatiorHellgate, 541 F.3d at 1210. Becausertd are a variety of factors
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to consider in determining Btlement to ESY, the Court finds that the AtJuling that
the severity of Studer#t’speech disorder did not require ESY was reasofiable.

Upon review, the Court finds sufficient eeitce in the record ests to support the
ALJ’s finding that Ms. Dudley’s testimony wacredible, and therefore her decision a
that of the IEP team to noffer ESY services was reast@and did not deny Student
FAPE.

2. SpeeclBervices

Plaintiffs claim that the All incorrectly found that Student was provided adequ
speech services and was m@nied a FAPE. (Br. at 136.) To determine whether 3
student was denied FAPE, the Courtlegspa “meaningful benefit” standardoshua A.
ex rel. Jorge A. v. Rocklin Unified Sch. Dist., 319 F. App’x 692, 68 (9th Cir. 2009). A
student’s IEP provides a meaningful benefit when it is appropriately designed
implementedJ.W. v. Fresno Unified Sch. Dist., 626 F.3d 431, 432—-33 (9th Cir. 2010). |
designing an IEP, the special education agldted services mugie based on peer;
reviewed research to the extent practicaBeC.F.R. § 300.320’he methods employeq
in a student’s IEP may beudnd through an eclectic appabga which is not necessarily
peer-reviewed but is based peer-reviewed researcloshua A. ex rel. Jorge A.,, 319 F.
App’x at 695. A courtmust not critique an IEP with tHeenefit of hindsight; instead, it
must evaluate whether the goals and metheele reasonably calculated to ensure tf
the child would receive educational bétseat the time of implementatiomnchorage
Sch. Dist. v. M.P., 689 F.3d 1047,d58 (9th Cir. 2012).

Plaintiffs maintain that Student’s spedblerapy was inadegteabecause it did not

follow peer-reviewed recommenttans and therefore deni&tudent a FAPE. (Br. at 15.

® Plaintiffs_also argue that Deer Vallelenied Student a FAPE by not allowin
Parents to view ESY data. (Br. at 12.) Howetee, testimony Plaintiffs cite refers to th
November 2012 IEP which does not apply ts ttlaim about the 201tEP. Moreover, to
the extent Plaintiffs also gwe that Arizona law requirebeer Valley to reconvene ar
IEP meeting 45 calendar dalysfore the end of school (Br. at 11.), the Court disagre
Deer Valley complied with Ariana law when it determined eligibility for ESY service
%thgeAr%%l IEP meeting, and the statdoes not require a second meetieg. A.A.C.
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Ms. Carahaly, an AmericaBpeech-Language ldeng Association (ASHA) certified
speech-language pathologiststiked that children with ajpxia need three to five
individual sessions per week as recommeraegeer-reviewed research by the ASH
Technical Report. (R. 298 4dt063.) Plaintiffs faus heavily on thiseport in their
argument.

In his ruling, the ALJ stated that the ASHA report and Ms. Carahlg
recommendations were based on a high stantteat Deer Valley was not required t
meet. (ALJ at 19.) The ALJ also noted tltaeé ASHA report addresses how to tre

apraxia, and Deer Valley is not requiredtteat Student’s disability. The Court agree

The ASHA report discusses “treatment” adommendations for “optimum progressy.

(R. 150 at 539.) IDEA doesot require Deer Valleyo provide Stdent optimum
progressSee Amanda J., 267 F.3d at 890 (holding thah appropriate education does n
mean the absolute best).

However, while Deer Valley was nbbund by ASHA’s recommendations, it wa
bound to consider some paeviewed recommendations. Theoed shows that this was
not done. Deer Valley does not cite oference any peer-reviewed research for t
methods employed in StudentsP. When asked if she usady peer-reviewed researc
to determine that 240 service minutes was aate, Ms. Dudley replied that she usq
her professional knowledge and courses shaddtk (R. 294 at 204.) Further, she stats
“I do know it's appropriate for children witharious communication disorders.” (R. 29
at 204.) This is in stark contrast to IDEA®quirement that IEPs be individually tailore
to the unique needof each childJG v Douglas Cnty. Sch. Dist., 552 F.3d 786, 802 (9th
Cir. 2008). While it is not Deer Valley’s respsibility to maximize the education of thg

child, by not followingthe suggested standards undey peer-reviewed research, Deg

Valley only provided an opportunity for mmal academic advancemt, which violates
IDEA. See Amanda J. exrel. Annette J., 257 F.3d at 890.

Deer Valley argues that Parents refugedffer of developmental preschool for

Student, which would have added an addgil 270 minutes per @anth for speech sound
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production. (Answer at 9.) Had Parents ateeéeer Valley's offe Student would have
actually exceeded the minutBarents sought. Howeverefe additional minutes would
have been in a classroom setting and nondividual session as recommended by M
Carahaly or the ASHA repb Though Ms. Buringrud #ified too much one-on-ong
instruction might actually bénarmful, she cited no peesviewed authority for her
opinion.

Plaintiffs also allege that the ALJ erredfinding that Student made progress wit
the number of hours provided for speech e, (Br. at 14.). But as the ALJ found
Student’s progress report and Ms. Dudleyesrépy logs do show some Student progre
(R. 107; R. 137.) Whether these results banproperly validated is a debate betwe
competing experts. This, however, bears fiece on the analysis of Student’s IEP. Th
Court disagrees with the ALJ's finding aih because Student de some progress
Plaintiffs’ Claim of inadequatspeech service minutes fai{&\LJ at 19.) The sufficiency
of a Student’s IEP is to bpidged at the time of g@elopment—not in hindsightSee
Anchorage, 689 F.3d at 1058. At the time De¢alley developed Student’s IEP, it wa
not based on any pereviewed research or individizmd for Studens unique needs.
Thus, at the time, it was not reasonablycokdted to enableStudent to receive
educational benefits. This issaibstantive violation of IDEASee J.W., 626 F.3d at 432
(9th Cir. 2010) (noting that a school cée liable for a substantive violation by
inappropriately drafting an IEP). Accordingly, the Court finds that the ALJ errec
finding Student received aduate speech services.
IV.  CONCLUSIONS

Considering all of Plaintiffsclaims of procedural violations, the Court finds n
error on the part of the ALJ and findsshdecision denying Plaintiffs’ claims wa
supported by substantial evidenin the record (Procedui@laims 1-7). Plaintiffs’ claim
that the ALJ erred in finding that Studemés not denied a FAPE when ESY servic

were not offered for the summer of 201(&ubstantive Claim 1)also fails. As to

Plaintiffs’ claim that Deer Valley did noprovide Student adequate speech servi¢
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(Substantive Claim 2), the Court finds reveleibrror in the ALJ'-decision. The Court
finds that Deer Valley failed to provide Studevith adequate speech services and th
denied Student a FAPE.

IT IS THEREFORE ORDERED reversing the Septemb@r 2014 decision of
the Administrative Law Judge, (A at 23), with respect thhe adequacy of Deer Valley’s
provision of speech séces under IDEA.

IT IS FURTHER ORDERED remandingthis matter for futter proceedings on
the issues of reimbursemeartd compensatory education.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and close this case.

Dated this 19 day of July, 2016.

HongraAble nTJ._Tuc‘m
Unifed Statés District Jue
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