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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kenneth Wayne Simpson, No. CV-14-02222-PHX-GMS
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regondents.

Pending before the Court are Kenn&tfayne Simpson’s Petition for Writ of
Habeas Corpus (Doc. 1) and United Stalegjistrate Judge James F. Metcalf's Rep
and Recommendation (“R&R”), vith recommends dismissal of the Petition. (Doc. {
Because Mr. Simpson filed timebbjections to the R&R (Do®), the Court will review
the portions of the R&R to whidkr. Simpson has objected de no%ee United States v,
Reyna-Tapia328 F.3d 1114, 112(®th Cir. 2003); 28 U.S.(8 636(b); Fed. R. Civ. P.
72.

In December 2008, Mr. Simpson was indatin Maricopa County Superior Couf

on charges arising from his attempted robbers @welry store. On September 8, 2000,

he entered a plea of guilty puest to a written ga agreement. Asgeading Defendant,
Mr. Simpson had no right tdlé a direct appeal. Mr. Bipson unsuccessfully sough

relief through post-convictioproceedings in state coudnd commenced the instan
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action by filing a Petition for Writ of HabedSorpus pursuant t88 U.S.C. § 2254 on
October 7, 2014. (Doc. 1.) Tlyggounds for his Petition are that his state trial counsel \
ineffective by not presenting ielence of Mr. Simpson’s mental health and for failing
investigate potential mitigimg factors before advisg him to plead guilty.ld. at 6-7.)
Judge Metcalf issued an R&R émpril 30, 2015 in which he found Mr. Simpson’s claim
procedurally defaulted or b@d by the entry of his guiltglea, and reacamended denial
of the Petition with prejudice. (Doc. 8.)

The writ of habeas corpus affords reliefgersons in custodwy violation of the
Constitution, laws, or treaties of the Unit8tates. 28 U.S.C. § 2241(c)(3). Review
petitions for habeas corpus is governed by the Antiterrorism and Effective Death P
Act of 1996 (“AEDPA”).Id. § 2244et seq Under AEDPA, the Court may not grar

habeas relief unless the petitioner hashaested his claim in state courtd.

8 2254(b)(1)(A). A claim is exhausted wheéime highest state court has had a fair

opportunity to rule ont, either on direct appeal orrtugh the post-conviction process;

this includes courts ih jurisdiction to conduca discretionary reviewsee O'Sullivan v.
Boercke) 526 U.S. 838, 8 (1999). A state petitioner seeff habeas corpus may ng

rely on different factual graowds in federal court that funaeentally alter the legal basis

of his claim.Vasquez v. Hilleryd74 U.S. 254, 257-60 (1986).

Procedural default occumshen a petitioner has nokleusted a federal habeg
claim by first presenting the subject of thaiol in state court, and is now barred fro
doing so by the state’s prahgal rules (including rules garding waiver and preclusion)
Castille v. Peoples489 U.S. 346, 351 (1989). In the ewvehprocedural default, habea
review is foreclosed absent a showing “oduse and prejudice” or a “fundament:
miscarriage of justice.Reed v. Ross168 U.S. 1, 11 (1984 To prove afundamental
miscarriage of justice, petitioner must keaa factual showing of actual innocenc
Schlup v. Delp513 U.S. 298, 322—-23 (1995).

Mr. Simpson first objects to the R&R oretigrounds that he did not consent to

Magistrate Judge reviewing his Petition. (D8a@&t 1-2.) Pursuant to Local Rules of Civi
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Procedure 3.7(e) and 72.1-2, all petitions Habeas corpus aressagned to a District
Judge and randomly referred to a Magistriudge for an R&R. Because the case |
always been assigned to this Court, and it is this Court that makes the ult
determination on the Petition, Mr.ri§pson’s consent was never required.

Mr. Simpson’s second objection is a restaént of the first ieffective assistance]
of counsel claim in his Petition, relating tos attorney’s alleged failure to presef
evidence of Mr. Simpson’s maeit health issues to th&ial court and to seek 3
competency evaluation. AselR&R correctly explains, MISimpson’s claim is barred
because Petitioner did not first present thentlm state court before raising it in hi

§ 2254 Petition. Although Mr. Simpson lbight claims of ineffective assistance (

counsel before the Arizona Court of Appediss arguments in that proceeding wef

predicated on counsel's purportedly defnt conduct relating to Mr. Simpson’s

sentencing and in failing to “subject[] the gawment’s case to meaningful adversari
testing.” SeeDoc. 6, Ex. CC.) The factual and thetcal bases of those claims af

distinct from what Mr. Simpson now attemptsraise in the Pdion, even though both

are stylized as claims for ineffective asmmte of counsel. Accordingly, because Mr.

Simpson did not fairly present his claim ttee state court before raising it here, ai
remedies are procedurally defaulted at this junctee. Anderson v. Harles$59 U.S. 4,
6 (1982). Mr. Simpson has made no argumenexcuse his procedural default, ng
asserted that he is actualtiywocent. For these reasons,

IT IS THEREFORE ORDERED that Judge Metcalf's R&R (Doc. 8) ig

ACCEPTED and Mr. Simpson’s Petition for Wribf Habeas Corpus (Doc. 1) i$

DISMISSED AND DENIED with prejudice.
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IT IS FURTHER ORDERED that, pursuant to Rulell(a) of the Rules
Governing Section 225€ases, in the event Mr. Sisyn files an appeal the Coul
declines to issue a certifieabf appealability because reasaleajurists would not find
the Court's procedural ruling debatabfee Slack v. McDanieb29 U.S. 473, 484
(2000).

Dated this 10th day of July, 2015.

Honorable G. Murna Snow
United States District Jge




