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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Krystal Lee Slonski, No. CV-14-02254-PHX-JJT
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

At issue are Plaintiff Krystal Lee Sldns Opening Brief(Doc. 15), Defendant
Commissioner of Social Security’s respwesbrief requesting remand (Doc. 26), an
Plaintiff's Reply (Doc. 27).

An Administrative Law Judge (“ALJ”) denied Plaintiff’'s Application for a Peric
of Disability and Disability Insurance Benefits under Title Il of the Social Security
(“the Act”) on February 28, 2014 (Doc. 1R, at 14-29), and the Appeals Council uphe
that decision on August 13, 2014 (R. at 1Adfter Plaintiff appealed the ALJ’s decisior
to this Court and filed an Opening Briefd® 15, Pl.’s Br.), Defendant filed a motion t
remand for further proceedings, stating thaeport to which the ALJ gave significar

weight in making his determination was miggsifrom the record (Do@6, Mot. at 5-6).
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Plaintiff opposes a remand for further proceedings, arguing in essence that the missi

report would not change the outcome and sultisisevidence shows Plaintiff is disable
under the Act. (Doc. 27, Pl.’s Be. to Mot. at 2-§ Plaintiff thus requests that the Cou

remand this case for a paymenbehefits. (Pl.’s Resp. to Maat 1.) Plaintiff also argues
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that, if the Court remands this case for further proceedingsiflahould be permitted
to cross-examine the examiningysicians. (Pl.’s Br. at 23-24.)

Plaintiff asks that the Court apply theredit-as-true” rulewhich would result in
remand of Plaintiff's case for payment of batsefather than further proceedings. (PI.
Resp. to Mot. at 1.) The edit-as-true rule only appBein cases that raise “rars
circumstances” that permit the Court to dégaom the ordinaryremand rule under
which the case is remanded for admh@il investigation or explanatiofreichler v.
Comm’r of Soc. Sec. Admin/75 F.3d 1090, A99-102 (9th Cir. 2D4). These rare
circumstances arise when three elements asept. First, the ALJ must fail to provid
legally sufficient reasons faejecting medical evidencéd. at 1100. Second, the recor
must be fully developed, themaust be no outstanding issubat must be resolved befort
a determination of disability can be maded &arther administratie proceedigs would
not be usefulld. at 1101. Further proceedings amensidered useful when there at
conflicts and ambiguities that must be resoluddThird, if the above elements are me
the Court may “find[] the relevant testimonyedible as a matter of law . . . and the
determine whether the record, taka&s a whole, leaves ‘notelslightest uncertainty as tq
the outcome of [the] proceedingld. (citations omitted).

The Court has reviewed the record inatgirety and agrees with Defendant th
the record is not fully deveped and that uncertainty remsias to whether Plaintiff is
disabled under the Act. In his decision, the ALJ gave “significant weight” to the find
of consultive psychological examiner Dr. daha Tarazon Weyer in discounting certa
opinions of Plaintiff's treatingphysicians (R. at 26), but the critical part of Dr. Weyel
report—the residual functional capacitgsassment and conclusions—are now miss
from the record. This Court therefore cannomplete its duty of evaluating the ALJ’
decision and, more preciselgyvaluating whether substaal evidence in the record
before the ALJ provied specific and legitimate reasofts the ALJ toreject certain
opinions of Plaintiff'streating physiciansSee Carmickle v. Comm’r of Soc. $é&33
F.3d 1155, 11649th Cir. 2008). Plaitff argues that Defendant has not shown how t
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missing evidence will changthe outcome and that an adwation of the remaining
evidence shows an sénce of specific and legitimateasons to reject the treatin
physicians’ opinions. (Pl.’'s Resp. to Mot. &6.) But a lack of wbstantial evidence is
different from missing evidence that mayroay not be sufficient to support the ALJ’
rejection of treating physicianepinions. Because the ALJ ga significant weight to a
report, the key part of which is now missirige Court must find that the record is n(
fully developed, requiring remand for further proceedings.

On remand, Plaintiff asks that Defend&et required to subpoena the examinif

physicians for cross-examination—a requitst ALJ denied in his discretion without

further explanation. (Pl.’s Br. at 23-24.) &aise Defendant does not object to Plaintiff
request in its motion to remand and it is emain whether the resing record will be
recovered, the Court will requiefendant to subpoena theaexining physicians so that
they are available to Plaifftfor cross-examination as paot the proceedings on remand
See?20 C.F.R. 8§ 404.95@ opeland v. Bower861 F.2d 536, 38(9th Cir. 1988).

In sum, because of the uncertainty left a gap in the record, uncertainty alg
remains as to whether Plaintiff is disablexdder the Act. As Cfendant points out, on
remand, the ALJ must order Defendant tp to obtain the missing opinion and, 3
necessary, reassess the severity of Plamtiffipairments, consider all of the medic
opinions of record, articulate the weighvgm to the medical opinions and the reasq
therefor in a detailed and thorough manneassess Plaintiff's testimony and credibility
and draw conclusions as flaintiff’'s residual functionacapacity and her resulting
ability to perform past relevé work or other work inthe national economy, taking
additional vocational expert testimony if need&kedMot. at 9-10.)

For all the foregoing reasons, the Gowill remand this mter to the ALJ for
further development of the recoatid a disability determination.

IT IS THEREFORE ORDERED granty Defendant Commissioner of Socid
Security’s Motion for Remand fd-urther Proceedings (Doc. 26). The Court remands

matter for further proceedingsonsistent with this Ordeand requires Defendant ¢
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subpoena the examimg physicians so that they aawailable to Plaintiff for cross-
examination.
IT IS FURTHER ORDERED directing ¢hClerk of Court to enter judgmen
accordingly and close this case.
Dated this 3 day of March, 2016.
474

Hon abIéJ/dwn J. Tuchi
United States District Judge




