CrossFit Incorporaﬂed v. Martin et al Doc. 4

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

wO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

CrossFit Incorporate No. CV-14-02277-PHX-JJT
Plaintiff, ORDER

V.

Jeff Martin, et al,

Defendants.

Jeff Martin,et al,

Counterclaimants,
V.
CrossFit, Inc.et al,

Counterdefendants.

At issue are Defendants and Countmbknts Jeff Martin, Mikki Lee Martin,
Brand X Martial Arts, and CssFit Brand X, Inc.’s (collectively, “Defendants”) Motior
to Amend Answer and Counterclaims (Do2l14, MTA), to which Plaintiff and
Counterdefendants CrossFit, Inc. and G&gssman (collectively, “Plaintiff*) filed a

Response (Doc. 243, MTA Bg.), and in support of whicDefendants filed a Reply

(Doc. 253, MTA Reply); Defendants’ Motidior Summary Judgment (Doc. 216, Defs,

MSJ), to which Plaintiff filed a Responsed® 257, Pl.'s MSJ Resp.), and in support

_ *Though Greg Glassman is only a Cougégendant and notRlaintiff, the Court
will refer to him conjunctively wth CrossFit as “Plaintiff’ fo brevity when referring to
both parties’ briefing, and ¢hCourt will note Glassmanisiclusion or exclusion from
analysis when clarity necessitates.
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which Defendants file& Reply (Doc. 267, Defs.” MSReply); Plaintiff’'s Motion for

Summary Judgment (Doc. 22Rl.’s MSJ), to which Defendds filed a Response (Doc
259, Defs.” MSJ Resp.), and in support ofievhPlaintiff filed a Reply (Doc. 268, Pl.’s
MSJ Reply); and Defendants’ Renewed Motitor Sanctions (Doc. 235, Mot. fol
Sanctions), to which Plaintiff filed a Respor{B®c. 248, Mot. for Sanctions Resp.), an
in support of which Defendants filed a Reply (Doc. 254, Mot. for Sanctions Reply).

Court will also resolve the Mains to Seal (Docs. 231, 238led in conjunction with

Plaintiff's Motion for SummaryJudgment. Although orargument was requested, the

Court finds these matters appropriate for decision witho8edl RCiv 7.2(f).
l. BACKGROUND

Plaintiff CrossFit's business is esselyiaa branded fitness regimen that w3
created by Counterdefendant Greg Glassimathe 1980s. CwsFit has over 13,000
affiliate gyms that it grantthe right to use the registeré@demark “CresFit.” In 2004,
Defendant Brand X Martial Arts (“BXMA), which is operated by Defendants th
Martins, became a CrossFit affiliate bytenmng into a written agreement—the 200
Affiliate Agreement—that set forth the terrokits relationship with CrossFit. (Doc. 223
2, Pl.’s Separate Statement of Facts (“PSSOF”) Ex? TBg 2004 Affilide Agreement
granted BXMA a limited licens® use the CrossFit marks “in connection with operati
a gym and personal training business.” ThéliAte Agreement pohibited the use of
CrossFit's marks “without . . . prior writterpproval in each instance” and was otherwi
restrictive regarding the marks’ use.

At some point around the time of theO20Affiliate Agreemehy CrossFit granted

the Martins an oral license tese the CrossFit mark in comiction with the creation of &

program aimed at customers under the age8pfwhich would be called CrossFit Kids.

? Both sides to this dispute group allfBedants together throughout their briefing

and state that Defendants, includinge tMartins, BXMA, and CrossFit Brand X
SCFBX”), entered into the Affiliate Ageements. The Court declines to grod
efendants together in determining whadrty entered into a contract. The pla
language of the 2004 Afflllaté\%reement statethat only BXMA was a party to that
agreement. (Doc. 223 PSSOF Ex. 10.)
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Over the course of several years, the Marteveloped an online journal, content for
seminars, and training matals for CrossFit Kids. In August 2007, the Martins launched
www.crossfitkids.com, througkwhich they organized semirg sold lesson plans, and
offered the possibility of a CrossFit Kids iétion for locations that wished to have g
certified children’s program. The Martins rigiad all CrossFit Kids revenue, except for
20 percent of seminar receipts,ialhwere remitted to CrosskFit.

The Martins assert that CrossFit grahthem the right tccreate and operate
CrossFit Kids in various oral and writtenragments in 2004, 29, 2011, and 2012.
CrossFit does not dispute that it granted Maatins a license to use the CrossFit Kigs
name at various times, both orally andwmiting, but asserts that the license was

terminable-at-will and was superseded by a®f@greement makinpe Martins CrossFit

employees (the “Transition Agreement”). (Doc. 223-4, PSSOF Ex. 28.) CrossFi

contends that once the Transition Agreemeas signed, the Martins’ use of CrossFit|s
marks was governed by thertes of the Martins’ employment. The Martins, on the other
hand, maintain that a repeated and consisteiticense with a 100-year term controllgd
their use of CrossFit Kids.

Under either party’s narrative, in lag010, the Martins signed the Transition
Agreement rendering them @&sFit employees. Under theragment, the Martins were
to receive salaries and a shaif net profits from CrossFKids training courses. The
Martins were paid under the terms of2809 written license agreement (the “2009
License Agreement”) between CrossFihdaBrand X Self Defense and Fitnegs

(“BXSDF"), another entity operated by the Mas, until January 1, 2011. (Doc. 223-3

PSSOF Ex. 13.) Thereatfter, tiMartins were paid salarigsursuant to the Transition

Agreement. During the santiene period, CrossFit executedlicensing agreement with

Reebok, granting it the right to use the Craskkls name on t-shirts and other apparel.
The associated royalties were sbared with the Martins.

In 2011 and 2012, new Aliite Agreements were exgied by CrossFit and Mikki
Martin, the designated Affiliate, to reflectettMartins’ new brand, CFBX. Just as the
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2004 agreement allowed BXM#o use the CrossFit nanms@ connection with a single
physical location but prohibited other usélse 2011 ath 2012 agreements provide
Mikki Martin the same. (Doc. 223-2, PSSOF Ex. 9; Doc. 223-3, PSSOF Ex. 11.)

latter contracts also allowed Mikki Mar to use the internet domain name

www.crossfitbrandx.com.
After signing the TransitioAgreement, the Martins ctinued to operate portions
of the CrossFit Kids program. May 2011, the parties agre#tht the Martins would be

paid an increased salary, instead of @n@ounts outlined in the Transition Agreemer

and they received the increasadary for the remaining tbe years of their employment,

The Martins make multiple accusations mefjag CrossFit's ultedr motives in the
Transition Agreement and its s@ogient modification as well &éise parties’ deteriorating
relationship. For example, the Martins clainat their primary compensation—shares
seminar profits and for courses taught thyg Martins—was curtailed by purposefu
planning that precluded the Martins from taaghthe classes. In addition, the Martin
claim that flimsy or vague accounting allav€rossFit to disperskess funds than the
Martins were owed.

After implementation of the Transition Agement, the Martins felt increasingly
marginalized within the CrosgFenterprise and aver they meunable to fully express
their concerns and issues, having besfectively excommunicated by Glassma
CrossFit's chief executive. IMarch 2014, CrossFit demanded the Martins cede con
of crossfitkids.com. The Martins refused. rilg the next several months of 2014, th
parties discussed multiple possibilities fossakition, all of whith the Martins also
refused.

From March to October 2014, the Mastinontinued to run portions of CrossF
Kids and remained salaried CrossFit empky while engaged in the dispute. Thg

continued to run CrossFit Kids’ social dia accounts, including those on Facebod
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Method. The Martins also tamatically redirected userfrom crossfitbrandx.com to
thebrandxmethod.com. Before taking the <Sfat Kids Facebook page offline, th
Martins transformed the page into a BtaX Method page wie maintaining the
CrossFit-related domain nanaed keeping the 72,000 sehbers who hd “liked” the
page. CrossFit avers that the Martins contilmueperate the transformed webpage toda
On October 14, 2014, CrossFit fired th&artins and filed this action, alleging
breach of contract and violation of the thybersquatting Consuméirotection Act, 15

U.S.C. § 1125(d) (“ACPA"), and seeking dages, forfeiture, preliminary and permane

injunctions, and other relief. (Doc. 1, @pl.) On December 3, 2014, Defendants

answered and filed counterctes, eventually alleging bach of the 2009 Licensd
Agreement, breach of the Transition Agreeménéaches of the covenant of good fai
and fair dealing, tortious interference wittontractual relationships and prospecti
economic relationships, andfdmation. (Docs. 17, 44.)

Evidence indicates the Martins ceaseding the CrossFit Kids name o
February 19, 2015, and transferred controtmissfitkids.com taCrossFit in May 2015,
purportedly in response td&rossFit's expressed intion to seek a preliminary

injunction. During the prec&ng months, CrossFit had no administrative access to

website or email address and could nompwnicate with CrossFit Kids' customers.

CrossFit then terminated tR@12 Affiliate Agreement.

As the litigation progressed, the Coeritered its Rule 1&cheduling Order on
February 17, 2015, setting a cutoff date ofiApO, 2015 for the paies to amend their
pleadings or join additional parties. (D@&6.) Defendants servexdnotice of deposition
for Glassman on February9, 2015, proposing a depositi date of March 27, 2015
However, continual schedulingpnflicts prevented the degiion from occuring until
April 22, 2015. Over the next several years, plrties partook in &ast seven discovery
disputes, involving at least 29sdrete disputed issues thatre brought to the Court fof

resolution, not including #h present motions and argurteemegarding amendment an

discovery. §eeDoc. 198.) After being referred to Igstrate Judge David K. Duncan, the
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parties participated in no fewer than 10 telephonic heaongthose disputes. In Jun
2017, Defendants filed the current Motia@a Amend and re-filed their Motion fon
Sanctions, and both parties filbtbtions for Summary Judgment.
. LEGAL STANDARDS

A. Motion to Amend

A party may amend a pleading once as dtenaf course witim 21 days after
service, or within 21 daysf service of, among othe a Rule 12(b)(6) motiorked. R.
Civ. P. 15(a) In all other circumstances, absém¢ opposing party’s written consent,
party must seek leave to amend from the cdtet. R. Civ. P. 15(a)(2Although the
decision to grant or deny a motion to amendiihin the trial court’s discretion, “Rule
15(a) declares that leave to amend shall be freely given when justice so reéones:’
v. Davis,371 U.S. 178, 82 (1962) (citation and internguotation marks omitted). “In
exercising its discretion withegard to the amendment of pleadings, a court must
guided by the underlying purpose of Rule 15—to facilitate asa@ton the merits rathef
than on the pleadings technicalities.’Eldridge v. Block832 F.2d 1132, 1135 (9th Cir

1987) (citation and internal quotation marks omitted).

However, the policy in favor of allowingmendments is subject to limitations

Madeja v. Olympic Packer810 F.3d 628, 636 (9th Ci2002) (holding that after a
defendant files a responsive pleadingavie to amend is not appropriate if th

“amendment would cause prejudicethe opposing party, is 8ght in bad faith, is futile,

or creates undue delay”). Mareer, where a court has ergd a scheduling order under

Rule 16 and set a deadliner famending the pleadings, a request to amend a plea
after the deadline is in effeatrequest to modify the case schedule and must be evall
under Rule 16Colemarv. Quaker Oats Cp232 F.3d 1271, 129@th Cir. 2000). Under
Rule 16, a party must show “good causerfot having amended their complaint befo
the time specified in the scheduling order expiredl” “This standard ‘primarily

considers the diligence of thgarty seeking the amendmentld. (citing Johnson v.

Mammoth Recreations, In@Q75 F.2d 604, 607 (9th Cir. 1992)).
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B. Summary Judgment

Under Rule 56(c) of the Federal RulesGifiil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiare is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@jsenberg v. Ins. Co. of N. An815 F.2d 1285,
1288-89 (9th Cir. 1987). Underisrstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly precluds
entry of summary judgmentAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
merely rest on its pleadings; it must prodsome significant probative evidence tendit
to contradict the moving party’allegations, thereby creatiagquestion of material fact
Anderson 477 U.S. at 256-57 (holding thatettplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgiFiestt);
Nat’'| Bank of Ariz. v. Cities Serv. C&@91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data.Taylor v. List 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a pariho fails to make a showing
sufficient to establish the exénce of an element essential to that party’s case, an(
which that party will bear thburden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th Cir. 1990) (quotitigelotex 477 U.S. at 322).

C. Rule 11 Sanctions

“The central purpose of Rule 14to deter baseless filingdNewton v. Thomason
22 F.3d 1455, 1463 (9th Cid994). Rule 11 justifies sanctions “when a filing
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frivolous, legally unreasonable, or withoutcfaal foundation, or is brought for af
improper purpose.Estate of Blue v. Cty. of L,AL20 F.3d 982, 985 (9th Cir. 1997). B
because the standard governiRgle 11 is objective, “thé@mproper purpose’ inquiry
subsumes the ‘frivolousness’ inquiry” whapplied to theifing of complaints.Townsend
v. Holman Consulting Corp929 F.2d 1358, 136(@th Cir. 1990) én bang. In other
words, “complaints are not filed for an improper purpidsieey are non-frivolous.Td. A
“frivolous” filing is one that is “bothbaseless and made without a reasonable
competent inquiry.”ld. Rule 11 “must be read in ligltf concerns that it will spawn
satellite litigation anahill vigorous advocacy.Cooter & Gell v. Hartmarx Corp.496
U.S. 384, 393 (1990). Districourts have broad discretionganction a party or attorney
under Rule 11See id. Barber v. Miller, 146 F.3d 707, 709 (9tGir. 1998). The filer’s
subjective good or bad faith is irrelevantth® Rule 11 analysisnd only an objective
reasonableness standard appli#&se Bus. Guides, Inc. @hromatic Commc’ns Enters.
Inc., 498 U.S. 533, 548 (1991In re Keegan MgmtCo., Securities Litig.78 F.3d 431,
434 (9th Cir. 1996).
lll.  ANALYSIS

A. Motion to Amend

Defendants move the Court for leave (b) amend their Anser to reflect the

affirmative defenses of promissory estdp@éd the safe harbor provision of the

Anticybersquatting Consumerdection Act (“ACPA”); (2) anend their Counterclaim to
reflect that they signed the 2009 Licendgreement; and (3) name BXSDF as &

additional Counterclaimant. (MA at 1.) Defendants’ reass for amendment are their

contentions that they were unable to dep@s&ssman until after the date for amendif

pleadings and adding partiesdhpassed and that discoverythis case uncovered the

2009 License Agreement.
As with each issue raised in this eashe parties have heavily briefed mar
arguments for and against amendment. The Gmad not address eachis sufficient to

state that Defendants havailed to exhibit ay diligence whatsoe&r, much less the
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diligence required under Rule 16. As statdabve, on a request to amend after t
scheduling order deadline has passgistrict courts primarily consider the diligence (
the party seeking amendme8te Johnsqrd75 F.2d at 607-609Vhile the existence and
degree of prejudice to the nbpa opposing amendment maysal be considered, if theg
moving party was not diligent during the period allotted dmmendment, “the inquiry
should end.’ld.

Glassman’s deposition took place in rA®2015—more than two years befor
Defendants filed their Motio to Amend—and thus cannot support a request
amendment at this late stage. Similaefendants’ late ackndedgement of the 2009
License Agreement illustrateslack of diligence and caioh serve as good cause fa
amendment. The 2009 Licenggreement was “discovered” over two years prior
Defendants’ filing of theirMotion and was available ipr to the scheduling order
deadline for amendment. Indeed, Defendappended a version of the agreement
their initial Counterclaim filed on Decemb@y 2014. (Doc. 17 EXA.) What's more, the
Martins cannot reasonably aiin a lack of knowledge othe agreement prior to
“discovering” it in this litigaton when an entity thegperated was a party to it in 2009.

Because Defendants have failed to shoadgrause under Rule 16, the Court ne
not examine whether the proposed amendment is proper under R8eel&raber v.
Zaidi, No. 3:09-CV-00475-RAM, @10 WL 3238918, at *3 (DNev. Aug. 12, 2010).

Nonetheless, the Court would find that antiment to add new claims under Rule 15]i

equally unwarranted, given the late stagefceedings and that “late amendments
assert new theories are not reviewed favgraldien the facts and the theory have be
known to the party seeking amendment sitiee inception of the cause of actioActi v.

Int'l Ass’n of Machiniss & Aerospace Workerg81 F.2d 1393, 1398th Cir. 1986). To
sit on or ignore such knowledge, only maove to amend counterclaims and add
Counterclaimant in conjunction with motiof summary judgment and after the clog

of discovery, is wholly unwarranted. Defentiaseem to argue that if they would ha
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filed their Motion after the da for amendment had passetgnaay, it matterdittle if it
was filed weeks or years after. The Court disagrees.

Because of their lack of diligence—nohly early in this litigation but also in
moving to amend years after they should hiawewn the facts allegedly giving rise t
their proposed amendments—Defendants cadewtonstrate the good cause required
the Court to amend the Scheduling Ordgee Johnsqro75 F.2d at 606-11 (holding
where the plaintiff moved to join a defemdaour months after the scheduling ords
deadline, that the plaintifffailed to demonstrate good use for his belated motion tg
amend” because the joined defendant'swar to the complatnand responses tg
interrogatories put the plaifftion notice that he had not jed the correcparty). At the
latest, Defendants had actual knowledge tloé facts they contend support the
amendments in 2015. Even if Defendarastual “discovery” of the foundational fact
were the sole inquiry, Defendants fail tocaunt for the subsequent two-year delage
B2B CFO Partners, LLC v. KaufmaNo. CV 09-2158-PHX-JAT2011 WL2713887, at
*4 (D. Ariz. July 13, 2011) (denying a similar motion, finding “Plaintiffs had a seemin
complete picture of what &y now allege” and “yet thelmited their [claims]’). For
these reasons, the Court must deny Defendants’ Motion to Amend.

B. Summary Judgment

Defendants move for summary judgment agltof Plaintiff's claims. Plaintiff, in
turn, moves for summary judgment on its offgaclaims as well asach of Defendants’
counterclaims. The Court first addressee fhending Motions on Plaintiff's claims
before moving to Plaintiff's argumentsgarding Defendaritsounterclaims.

1. Plaintiff's Claims

Each party moves for summyajudgment on Plaintiff'sclaims, and the Court

addresses those motions conjunctively.
a. Breach of the Affiliate Agreement (Count 1)
Defendants assert they are entitled to sungmadgment on Riintiff's breach of

contract claim by arguing that the 201Zfikate Agreement hasiothing to do with
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CrossFit Kids—the term containing Plaintiffreark that Plaintif contends Defendantg
used without Plaintiff's permission—that Ri&ff has failed to premnt any evidence of
damages, and that Plaintiff's claimed damages are not appropriatiesrmea breach of
contract action. (Defs.” MSJ at 2-11.) Pl#incontends that no genuine dispute of
material fact remains as to Defendants’ o§d°laintiff's mark in contravention of the
terms of the 2012 Affiliate Agreemermmntitling Plaintiff tosummary judgment.

Under Arizona law, “[tjo bring an act for the breach othe contract, the
plaintiff has the burden of proving the eisce of the contract, its breach and the
resulting damagesThomas v. Montelucia Villas, LLG02 P.3d 617, 621 (Ariz. 2013)|
Here, there is no dispute asth® existence of 12012 Affiliate Ageement, under which
Plaintiff brings its claim. But, by thelain language of the agreement, only one
Defendant—Mikki Martin—was a party to éhagreement. (Do@23-2, PSSOF Ex. 9
(“This CrossFit Affiliate Agreement . . . imade and entered into as of November 13,
2012 ... by and between CrossFit, Inc. and Mikki Martin. . . (‘Affiliate’).”).)

At the heart of contract law is thmaxim that the Court cannot enforce an
agreement against a party that is not aatgny to that agreement, nor can a paity
recover for breach of the agreemt’s implied covenant of gal faith and fair dealing if
not a party to that agreemeénBee, e.g.Nationwide Res. Corp. v. Massap6b8 P.2d
210, 215 (Ariz. App. Ct. 1982) (generally, antract must be signed by the party against
whom enforcement is sought). Though tbatides move for summary judgment gn
Plaintiff's breach of contract claim, the pad have not argued or produced evidence that
a Defendant that was not a party to ameagent is somehow liable for its breagh

through, for example, the doctrines of altgo @r piercing the corporate veil. As a resu

~—+

Plaintiff's claim for breach othe 2012 Affiliate Agreemdnfails as a matter of law

against Defendants Jeff Martin, BXMA andFBX, who were not parties to that

* Plaintiff makes this very argument iresisting Defendants’ assertion of fa
counterclaim against Plaintiff for breach thie 2009 License Agesent, to which no
Defendant was a party. The Court discagbat counterclairmore fully below.
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agreement, and those Defendants ati#ethto summary judgment on Count SeeFed.
R. Civ. P. 56(f)Albino v. Baca747 F.3d 1162,1I76 (9th Cir. 2014).

As for the remaining liaility for breach of the 202 Affiliate Agreement,
Defendants argue that both &c and damages are lackibgfendants first contend tha
the claim fails because the Affiliate Agreermeéioes not mention aontemplate the use
of the term CrossFit Kids. (Defs.” MSJ @t) Instead, Defendants argue, the Affiliaf
Agreement only governs Defendants’ rightage the CrossFit name in connection wi
their affiliate gym, CrossFit Brand X. (Defs.” N&t 6.) Plaintiff responds that not onl
does the agreement contemplate CrossFit Kids, but it contemplates all uses of its
and explicitly restricts unauthaed use, even if only by bliket protection. (Pl.'s Resp,
at 2-4; Pl.’s MSJ at 14-15.)

The 2012 Affiliate Agreement specifity provides thatMikki Martin, as
Affiliate, shall use Plaintiffsmarks only in the forms appred by Plaintiff and “shall
not” use a “derivative modification, or casingly similar version” of its marks.
(Doc. 223, PSSOF 1 24, Ex. 9.)elAffiliate Agreement also st that Plaintiff has “the
right to prohibit any use by [Mikki Martin] ahe Licensed Marksdnd that Mikki Martin

shall “immediately cease any [such] use.'0o 223, PSSOF { 24, Ex. 9.) Thus, while

the agreement does not explicidiscuss or contemplate tteyrm “CrossFit Kids,” it also
does not limit its application to uses of riSsFit” in conjunction with “Brand X,” as
Defendants contend. By itsgnh language, the agreemetwntemplates all uses o
“CrossFit” and precludes uses otliean those specifically permitted.

Defendants concede that the Affiliate Agmeent only confers #hright to use the
CrossFit marks for “one website” and “onleygical gym,” and the agreement “makes |
mention of ‘CrossFit Kids.” ([fs.” MSJ at 6.) The Affilile Agreement only grants

Mikki Martin limited and specified rightsra explicitly excludesothers by preserving

~* By granting Jeff Martin summg judgment as to Plaiiff’s breach of contract
claim because he is not a Plarty to the @mitin question, the @irt does not precludeg
Plaintiff from reaching him through marital property with Mikki Martio,the extent that
may apply here.
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Plaintiff's rights to all other uses of therie CrossFit and affirnmg Plaintiff's right to
deny affiliates any further use. While Defenttaargue that the agreement’s failure
address CrossFit Kids enables them to usetdnat without breaching the agreement, t
exact opposite is true. Because the agreemiennot grant rights beyond its terms ar
categorically excludedng other use of Plaiiff's marks, it proviced no permission for
Mikki Martin to use CrossFit Kids. Thus, Mikki Martin continued to employ the term
without permission, she would V& been in breach of Semns 1.1(a)(ii), 1.1(a)(v),
1.1(c)-(d), 1.2(a)-(b), 1.3(bB(a)(v), and 11.5(e) of th&D12 Affiliate Agreement.

But both parties concedthat other agreements+ab and written—may have
superseded the prohibitions the 2012 Affiliate Agreemdnto a certain extent and
granted Defendants the right to use CrossFit Kids for a certain $iegee.g, Tabler v.
Industrial Comm’n of Ariz.47 P.3d 1156, 115@Ariz. Ct. App. 2002) (finding an oral
agreement may bind the parties in contragen though a formakritten agreement is

not executed, if it is clear that the partiesended to be bound Genuine issues of

material fact remain as twhen enforceable agreement®re created and if those

agreements were terminated, leaving the 28ffilate Agreementas the only remaining
controlling agreemert.

Defendants also argue that Plaintiff's odfiails both for lack of damages and lac
of appropriate damages. (Defs1SJ at 7-11.) Defendants cemid that Plaintiff's expert
reports support only two typed damages: disgorgementdacorrective advertising, anc

while these types of damagesymalate to Lanham Act violens, they are inapplicable

to claims for breach of contract. (Defs.” M&J8.) In support, Defendants cite to ample

Arizona law holding that breaaf contract damages rarelgrdemplate deterrence, fault

> In its Order on Defendants’ First Amged Counterclaim, the Court reiteratg
that Defendants failed to sufficiently alle¢gcts supporting an faerence that the 1004
year oral agreement and the 2010 integr ement were enforceable pursuant to |
Statute of Frauds. (Doc. 67.) With regardRtintiff's claim for breach of the 2012
Affiliate Agreement resulting from Mikki Martin’s alleged impessible use of the
CrossFit mark, both partiesvyenow provided evidencegarding other oral and written
agreements that may have been in _pg:emtlng Defendants lined permission to use
the CrossFit mark, precluding summgudgment on Plaintiff's claim.
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or “cost of repair.” (Defs.” MSJ at 8-9.) hesponse, however, Plaintiff presents preced

that the breach of a trademark license ulgio unauthorized use afie licensed mark

results in trademark infringeent and thus allows for dampes outside those normally

arising for breach of contract claims. (Pl.’'s Resp. at 6.) Moreover, Plaintiff provides

precedent supporting the propasit that additional relief, icluding injunctve relief, is
available for breach of th012 Affiliate Agreement and that disgorgement a
corrective advertising campaigns are naplieitly excluded as k@ach of contract
damages. (Pl.’'s Resp. at 5.)

Defendants’ cited precededoes not explicitly excluddisgorgement, corrective

advertising, or analogous remedies instlscenario. Moreover, breach of contract

damages are intended to be compensasay,A.R.A. Mfg. Co. v. Piercg4l P.2d 928,
932 (Ariz. 1959), and Plaintiff has proed expert testimony and other eviden
pertaining to damages arisifigm Defendants’ alleged breach explicit preclusions in
the 2012 AffiliateAgreement.

Defendants also contend tHitintiff’'s prayer for corrective advertising damages,

even if awardable in a breach of contractecas unsupported bthe evidence. (Defs.’
MSJ at 95 Specifically, Defendants claim Plaintiff has shown no actual harm

pointing to evidence that Plaintiff collectdde same revenue during the four mon

has not been harmed duringethme the site has been imspble, and Plaintiff's expert
only identified three known incidents of casfon. (Defs.” MSJ afl0-11.) For its part,
Plaintiff points to evidencehat Defendants directed itmrs from crossfitkids.com to

their competing business, Defendants depriRkntiff of control over its website, name

® Defendants argue that Plaintiffsxmert report should be stricken fo
noncompliance with Rule 702 of the FedeRules of Evidence (Defs.” MSJ at 9.
Having already denied DefendahtMotion to Strike the Epert Report of Anastasig
Smith (Doc. 2_1(_)?, the Court need not again address this conterieaD¢c. 270.)
Moreover, Plaintiff asserts that Carlyn Irwinits damages expert, rather than Ms. Smi
and has opined on those damad®l.’s Resp. at 8.)
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and brand, and Plaintiff received fewerquiries regarding CssFit Kids during the
relevant time period. (Pl.’'s MSJesp. at 8; Pl.'s MSJ at 11.)

While “scrutiny of Plaintiffs’ damagesvidence is appropriate at the summapry

judgment stage,Lemon v. Harlem Globetrotters Int’l, Inc437 F. Supp2d 1089, 1103
(D. Ariz. 2006), the standard for grantiagmotion for summary judgment remains th
same. If any genuine dispute of material fact existshereparty is entitled to summary
judgment.See Dao v. Liberty Life Assurance Co. of Bosidm 14-CV-04749-Sl, 2016
WL 3595686, at *6 (N.DCal. July 5, 2016)Young v. Wideawake Death Row Entn
LLC, No. CV 10-1019 CAS JEMX2011 WL 1256520, at *12 (C.D. Cal. Apr. 19,
2011) (“The precise amount of damages egiastion of fact, inappropriate for summal
adjudication.”). Here, Platiif has provided multiple expe reports regarding the
damages it suffered, averred both qu&difand unquantified lna from Defendants’
alleged conduct, and presenfgécedent justifying the appétion of the alleged damagjs
doctrines towards its claims. Likewise, Defemidahave provided evidence that even
they were in breach or vation of the law, Plaintiffhas not been harmed. Thus,
genuine issue of fact remaias to both the existence ®faintiff's damages and the

amount. In addition, as noteabove, the precise date @rhich permission to use thq

CrossFit Kids term was revoked remains eacl Accordingly, the Court will not grant
summary judgment to either gy on Mikki Martin’s alleged breach of the 2012 Affiliate

Agreement and, in conjunction with detening liability and damages, the factfinder

must also determine the date any bhebegan and whether and when it ceased.

The Court also notes that while Piif also seeks ijinctive relief for
Defendants’ alleged breach, Plaintiff has piaiperly moved for summary judgment wit
respect to that remedy, nor have the paufidly briefed the isset Although Defendants
conceded irreparable harm in the terms efcbntract (Doc. 223-BSSOF Ex. 9 { 11.7)
that is not dispositiveSee Int'l Ass’n of Plubying & Mech. Officialsv. Int'l Conference
of Bldg. Officials 79 F.3d 1153 (9th Cid.996). Moreover, it remagunresolved whether
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Mikki Martin continues to us@laintiff's marks and, if sowwhat damages flow from thal
use. Any continuedse of Plaintiff's marks must be addressed at trial.

b. Violation of the Anticybersquatting Consumer Protection
Act (Count 2)

Both parties also movler summary judgment on Pidiff's ACPA claim under
15 U.S.C. § 1125(d). Plaintitirgues that the evidence undisputedly shows Defend
used CrossFit Kids’ domain name in bad fatid to profit from GossFit marks. (Pl.’s
MSJ at 14.) Defendants argue that Plaintif§ ailed to present fficient evidence of
bad faith, relying on the safe harbgorovision of the ACPA, 15 U.S.C.
8§ 1125(d)(1)(B)(ii), which providethat “bad faith intent . . . shall not be found in af
case in which the court detemas [] the person believed@ had reasonable grounds 1
believe . . . use of the domain namas a fair use or otherwise lawfdl(Defs.” MSJ at
11-16.)

Defendants contend that the evidence shthey reasonably believed their use
crossfitkids.com was lawfuldzause they had operated §3®6it Kids since 2004 with
Plaintiff's consent and understood that thauthority to run the2007-created website
between October and Febru@&§14 was still in effect. (Def MSJ at 14-15.) In doing
so, Defendants rely on evidence of a puig promise by Glassman that they wou
have exclusive rights to CrossFit Kifts 100 years. (Defs.” MSJ at 14.)

Plaintiff responds that Defendants edgdly raise a defense of promissor
estoppel, which is not a permissible defetsePlaintiff's claim. (Pl.'s MSJ at 6-8.)
Plaintiff accurately points duthat the Court previoushdismissed any affirmative
defenses based on the putpdr 100-year oral agreement. (Pl's MSJ Resp. at

However, the inquiry with regard to the f8aHarbor Provision of the ACPA is no

whether reliance on the purported promises Wegally sound, but whether Defendants

contemporaneously relied oncsualleged promisesnd had reasonable grounds to do 3

" Though the Court has denied Defendartsempt to assert an affirmative

defense under the safe harbor provisiorihef ACPA, bad faith int& is nonetheless 3
positive element incumbent éHaintiff to prove.
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particularly during the time prior to the lawsand before they had been apprised of t
promise’s unenforceabilityThat inquiry is factual, andquestions regarding the promis
and reliance thereon remain. Thus, neitharty is entitled to summary judgment, arn
Plaintiff's ACPA claimwill proceed to trial.
C. Plaintiff's Purported Additional Claims
As addressed above, Plaintiff's Complasontains two claims: breach of contrag
(Count 1) and violdon of the ACPA (Count 2). (@npl. 11 49-59.) In its Motion to
Exceed the Page Limit RE Motion for Summakydgment, Plaintiff states that it ha
alleged four causes of action, adding claifos violations of the Lanham Act unde
15 U.S.C. 88 1114 and 1125(a). (Doc. 207.atn their Motionfor Summary Judgment,

Defendants protest Plaintiffaddition of two new claim$.(Defs.’ MSJ at 5 n.3.) In a

footnote in its Response to Defendanddotion for Summary Judgment, Plaintiff

contends Defendants’ objectias “disingenuous” because Plaintiff's Complaint alreag
contains the new claims and, in any evenfeBdants did not object to the new claims
discovery responses or the briefing on motifmmssanctions and to exceed the page Iin
(Pl’'s MSJ Resp. at 1 n.1.) the same footnote, Plaintiffsal states that “[s]hould thg
Court deem amendment necess@®aintiff] requests leave tamend.” (Pl.'s MSJ Resp|
at 1 n.1.) That is not how this works.

First, Plaintiff is incorrect that the weclaims are contaimkein the Complaint.
Count 2 of the Complaint ekcitly alleges that Defedants “violate 15 U.S.C.
§ 1125(d)"—the ACPA—and never refers ¢o mentions the new statutory sectiof

Plaintiff contends the Comptat comprises. (Compl. I 596Moreover, te Complaint’s

allegations are clearly aimed at a claim unithe ACPA: for example, Plaintiff alleges

 ®In their Reply in support of their Moticio Strike the Expert Report of Anastas
Smith, Defendants also objected to the fdett Plaintiff “has introduced trademar
infringement claims to this action duringnsmary judgment brlefan([:;, without moving ta
amend the complaint.” (Doc. 249, Mot. to Strike Reply at 4.) Although the C
declined to strike Ms. Smith’s [Bert Report on rel@nce groundssgeDoc. 270, Order

at 3)—indeed, the Court has not yet ruled Wwhetcertain damages Plaintiff seeks for |Ls

breach of contract claim should be precllide¢he Court agrees with Defendants th
Plaintiff's arguments in support of its twowelaims in conjunction with that briefing
were improper, because the new claims are not alleged in the Complaint.
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that “Defendants’ unauthorized use of the CrossFit Marks, in particular CrossFit Kids

and related activities as alleged above, connection with the domain nam

D

www.crossfitkids.cominfringe CrossFits Inc.’s rights under the Lanham Act.” (Compl.
1 56 (emphasis added).) No allegations g @omplaint put the @irt or Defendants on
notice that Plaintiff intended to raise clainnsder different sections of the Lanham Aqt,
15 U.S.C. 88 1114 and 1125(a).
Second, the fact that Defendants mayeheesponded to questions, in discovery
and briefing, that Plaintiff antends were related to iteew claims is not enough tg
warrant a constructive amendment to the Clamp The only authoritative case Plaintiff
cites in support of its argument is inappositkere, the Ninth Cingit addressed whethe
it could consider new evidendmth parties had used summary judgment briefing bult
the plaintiff had not referceto in the complaintAetna Cas. & Sur. Co. v. Merrjt74
F.2d 1196, 19999th Cir. 1992) Here, Plaintiff is attemptopto add entirely new cause

[92)

of action to the Complaint through its refererto them in discovery and briefs to the
Court? The Federal Rules of Civil Procedureyide that the compiat—not a motion to
exceed the page limit or any such documestthe document thagives notice of a
plaintiff's claims to the Court and defendargefFed. R. Civ. P. 3, 4, 8.

Third, Plaintiff has not properly movead amend the Compldirand, even if it
had, the Court would deny such a requesthet time. Plaintiff's offhand request tc
amend the Complaint in a fouaite of its Response to 2adants’ Motion for Summary
Judgment does not begin to demonstratg sidnch an amendment would comport with
Rules 15 and 16, as required. As the Cdetailed above in denying Defendants’ request
to amend the Counterclaimsgtimain inquiry under Rule 16 the diligence of the party,
seeking amendmen$ee Johnsqrd75 F.2d at 607-609. Hermothing before the Court

indicates that the information upon which the new claims are based is new to Plgintif

o Though not raised in Plaintiff's foobte-motion-to-amend, the Court notes that

Plaintiff made reference to its new claims in the Amended Joint Rule 26(f) Discovery an

Case Management Plan filed with the Co(Dbbc. 32.) However, that document, like arly
brief to the Court, does not determine whktims are properly before the Court and
Defendants; the Complaint does.
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and Plaintiff has presented no reason withgould not have amended the Complai
during the period allotted in the Schedulingd@r, which specified a deadline that pass
over two years ago. Plaintiff thus failed to exercise diligence enading the Complaint,
and the inquiry ends there. For the sanasoas the Court will ay Defendants’ Motion
to Amend the Counterclaimghe Court must deny Pldiff's motion to amend the
Complaint, such as it was.
2. Defendants’Counterclaims
Plaintiff moves for summary judgment asaibof Defendants’ counterclaims.

a. Breachof the 2009License Agreement and the Covenant
of Good and Fair Dealing (Counterclaims 5 and 6)

Defendants assert counterclaims againes§kit that it breached the 2009 Licen
Agreement and associated covanaf good faith and fair @ding by failing to pay them
all the seminar revenues thexgre entitled to and by licensing Reebok the right to sell
apparel bearing the CrossFit Kids logo. (D&4, First Am. Countercl. 11 87-100; Defs
MSJ Resp. at 14.) Plaintiff moves for summgngudgment on these claims, arguing th
Defendants testified they wesslequately paid under tlagreement and have proffere
no admissible evidence of damages. (Pl.’s MSJ at 20-21.)

Counterclaims 5 and 6 suffer from a méwadamental defect, as Plaintiff point
out. (Pl.’'s MSJ at 20.) It isndisputed that Defendants aidt enter into the 2009 Licenss
Agreement; BXSDF did® (SeePl’s MSJ at 20 n.7; Do 223-3, PSSOF Ex. 13.
Although operated by the MarsnBXSDF is a separate legal entity and not a party

this action* As stated above, the Court cannot enforce an agreement against a pat

19 pjaintiff also contends that it neverezxited the 2009 License Agreement, but
the Court need noteach this contention because Dwfants were not party to the

purported agreement.

~ ' The Court notes that Defendants atteadpto add BXSDF as a party in the
Motion to Amend to avai this very result. However, as detailed above, they faileg
exercise diligence in amend|mj¥1e|r pleading in the timeset forth in the Rule 16
Schedulin rder. The Court thus cann@&atrBXSDF as a party. Though Plaintif
acknowledges in its pleadingaihthe Martins were paid puant to the 2009 License

Agreement for a certain period, that does doange the fact #t the agreement was

executed by a legal entity opted by the Martins but notgart of this litigation.
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IS not a signatory to that agreement, nor @garty recover for breach of the agreement

implied covenant of good ith and fair dealing if noa party to that agreemeri.g,
Fobes v. Blue Cross & Blue Shield of Ariz., Ji@61 P.2d 692, 698 (#&. App. Ct. 1993)
(third party beneficiary to contract cannot surstaction for breach of good faith and fa
dealing based on that contractge also GECCMC 2005-C1 Plummer St. Office L
P’ship v. JPMorgan Chase Bank, N.AA71 F.3d 1027 (SttCir. 2012) (explaining
requirements for third party beneficiary to enforce rights under contract to which it i
a party). The parties have not argued or peed evidence that a Defendant that was |
a party to an agreement caamehow bring a counterclaito recover damages for its
breach through, for example, thi@rd party beneficiary doctrinelhus, the Court will

grant Plaintiff summary judgemt as to Defendants’ dmch of the 2009 Licensd

Agreement and associated breach of thdiedpovenant of good faith and fair dealing

claims (Counterclaims 5 and 6).

b. Breachof the Transition Agreement and the Covenant of
Goodand Fair Dealing (Counterclaims 7 and 8)

Defendants also assert counterclaimsiragf CrossFit that it breached the

Transition Agreement arakssociated covenant of good fadthd fair dealing by failing to
pay them the amounts theyere properly owed undethe agreement. (First Am
Countercl. 11 101-14.) As a threshold matiethe extent Deferahts BXMA and CFBX
sue CrossFit to enforce theragment, the claims are ingper for the same reasons 4
discussed above—BXMA and CFBX were mpatrties to the Transition Agreemertbeg
Doc. 223-4, PSSOF Ex. 28.) Plaintiff hus entitled to summary judgment o
Counterclaims 7 and 8 asought by BXMA and CFBX.

Plaintiff moves for summary judgment on Defendants’ counterclaims by arg
those claims are barred by the applicab&use of limitations. (Pl.’s MSJ at 21-22.
Plaintiff contends that the statute of itations period for breach of an employme
agreement, like the Transitiockgreement, is one year froactcrual, and that the breac

of the covenant of good faith and fair tle@ claim is subject to the same statute
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limitations period as an action on the urigiag contract. (Pls MSJ at 22.) Thus,

Plaintiff argues, Defendants’ counterclaig® time-barred because their allegations

breach stem from early 20Hhd they brought the countéaims on December 3, 2014,

(Pl’s MSJ at 22.)

Defendants respond that “equitable estjpgigould toll the statute of limitations
period for their claims. (Dsf’ MSJ Resp. at 16-18.) Und@rizona law, to determine
whether a statute of limitations period shotblel equitably tolled, the Court looks ft

whether: (1) the defendant engaged ffirmative conduct inteded to cause the

plaintiff's forbearance; (2) the defendant’s cantdactually caused the plaintiff's failure

to file a timely action; (B the defendant’s conduct resmsbly could be expected tq
induce forbearance; (4he plaintiff broughtthe action within a reasonable time afts
termination of the objectionable conduliblde v. Frankie964 P.2d 477, 480-81 (Ariz
1998). Here, Defendants present testimony that Plaintiff represented that any di
regarding the Transition Agreentemould be resolved interfig and that oral promises
previously made would béionored. (Defs.” MSJ Respat 17 (citing Doc. 261,
Defendants’ Separate Statement of FadisSEOF”) 11 A10-11, A24, A40).) Defendant
also attest that it was nottilMarch 2014 that they becanasvare of Plaintiff's current
position that the Martins had magght to use “CrossFit Kids (Defs.” MSJ Resp. at 18
(citing DSSOF 1 42).)
Plaintiff, on the other hand, contends tleafuitable estoppdak an affirmative

defense that must be pled. (Pl.’s MSJ Regil 12 (citing Fed. RCiv. P. 8(c)(1)).) The

Court recognizes that Defendants havetimes confused the doctrines of equitable

estoppel and equitable tolling, but the Carohstrues Defendants’ Response as seek
the latter. In any event, Plaintiff's contem is a curious one. Defendants are argui

that the statute of limitations period for theounterclaims should be equitably tolled 3

that they are not time-barred. Plaintiff statieat equitable tollings unavailable because

it is an affirmative defense that Defendamhust plead and the Court has strick

Defendants’ affirmative defeas. However, Defendants canrio® required to plead ar
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affirmative defense to thewmwn claim. Thus, the Courtilivhot disregard Defendants’
argument for equitable tolling on that basis.

Plaintiff also argues that tolling sHdunot apply because the statemen
Defendants aver Plaintiff made were vaguel could have not kia reasonably induced
Defendants to forbear bringing their Countantl. (Pl.'s MSJ Reply at 12-13.) Plaintiff
Is correct that “[v]ague statements or aguamus behavior by th@efendant” will not give
rise to a claim for equitable tolling dhe statute of limitations perio&ee Nolde964
P.2d at 481. And the Court agrees thatriilifis alleged statements are not explicit ar
fall short of an overt threat or comnth to refrain from filing suit. Moreover,
Defendants’ filings contradict their argumemgre where they maintathat they were
unable to effectively communi@tvith Glassman for yearsi@ were only in contact with
his advisors, entourage and other employes=ejefs.” MSJ Resp. at 5.)

Nonetheless, the Court does not find that purported statemtsnare so vague ag
to prevent Defendants from seeking equitdblieng of the statutef limitations period.
The alleged assurance of intafnesolution, coupled with éghlongstanding, complex, an(
intertwined nature of the parties’ retatships—both professiohand personal—and the
interlocking, superseding, and sometimes i@httory agreements may allow a jury t
find that reliance on such assertions was reasonable. What assurances were mg
whether the Martins were reasonable in tlseibsequent conduct, are genuine questic
of fact to be resolved at triabee Huss v. City of Huntington Bead17 F. Supp. 2d
1151, 1162 (C.D. Cal. 200QYMost authorities treat theuestion whethreequitable
tolling is justified as a question of factrfeesolution by the jury)’(collecting cases);
Tanaka v. First Hawaiian Banki04 F. Supp. 2d 12432835 (D. Haw. 2000) (“If the
analysis gets this far, eitpble tolling is also a disputed question of fact for a fa
finder.”).

Plaintiff next argues that even if the statute of limitatigesiod is equitably
tolled, the evidence undismaly shows that Plaintifdid not breach the Transitior

Agreement. (Pl.’s MSJ at 22-23.) Plaintiffes to testimony from the Martins that the
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were unaware of any breach of that agreeitnwere paid the ce@ct amount under the
contract, were unaware of any non-incurredtgdeing attributed to the CrossFit Kid
seminars, and continued to operate thes€Fit Kids program as CrossFit employesq
(Pl’'s MSJ at 23.) Defendants turn point toevidence that Plaiiff breached the
agreement by manipulating the seminar schiegwand profit calculations to reduce th
amounts paid to Defendants. (B£MSJ Resp. at 18.) Thesesplutes persist, precluding
summary judgment.

Finally, Plaintiff argues that Defendargsoduce insufficient admissible evidenc
of damages. (Pl.’s MSJ at 23.) SpecificaBaintiff argues that the damages the Marti
seek, from January 2011 to Ooer 2014, should be limitetd those occurring prior to
May 2011, when the Mans allegedly agreed to a change in the financial terms of

Transition Agreement. (Pl.’'s MiSat 23.) Plaintiff also argueisat the Martins waived or

S

S,

e

the

are estopped from asserting any damages thiée date because they accepted payment

of their employee salaries in lieu of senmipaoceeds (Pl.'s MSJ at 23 n.11.) As notg

above, factual questions remain as to wdgieements controtleduring which period,

precluding summary judgment as to the tfex’ Transition Agreement claims and the

associated damages (Counterclaims 7 and 8).

C. Tortious Interference Claims (Counterclaims 9 and 10)

At the outset of addressing Defendarttw'tious interference claims, the Cour

notes that the parties make similar, if nagntcal, statute of limations and equitable
tolling arguments as those noted above. Twmairt again finds that Defendants hay
presented evidence that gives rise to a gendispute of material fact as to whether th
statute of limitations period should bdléd, precluding summary judgment on thog
grounds.

Under Arizona law,

[tihe elements of a cause of action ifmentional interference with contract

are (1) a contract between the pldfréind a third party; (2) knowledge of

the defendant that the contract exigf®) intentional iterference by the
defendant that caused ttierd party to breach #hcontract; (4) a showing
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that the defendant acted improperlgdd5) a showing that damage resulted
to the plaintiff.

Pasco Indus., Inc. v. Talco Recycling, |n@85 P.2d 535, 547 (/. Ct. App. 1998).
Plaintiff moves for summary judgmenbn Defendants’ tortious interferenc
counterclaims by arguing that Defendants hpk@vided no evidence of contractual g
prospective economic relationships and nalevce that eitheCrossFit or Glassman
disrupted the purported contracts, intendedinterfere with hose relationships, of
otherwise acted with the requisite impropriety. (Pl.'s MSJ at 26227.)

Plaintiff argues that Defendants’ coumiarm is based on alleged relationshiy
with no contract or other indices of dateness demonstrating an “actual and identifial
understanding or agreement.” (Pl.'s MSJ28t26.) In response, Defendants point
evidence that they had anneaintracts with their affiliateand short term contracts with
their trainers, each of which carried an estpgon of conhued business. (Defs.” MSJ
Resp. at 20.) Thus, at least a genuine issuaatfremains as twhether the requisite
contracts existed.

But Defendants have notgffered evidence that Ptdiff's alleged interference
caused third parties to breach their contrdgefendants do providevidence of growing
revenues associated with thaffiliate and trainer contracts that they argue demonst
an expectation of a contindiebusiness relationship. Howear, it is undisputed that]
Defendants’ contracts were rtetminated as a result of Ri&ff's alleged conduct. (Pl.’s
MSJ at 16 (citing Doc. 264-1, Defs.” Resp Rb's Separate Statement of Facts 1 52-
91-92).) If the contracts and relationships that Plaintiff allegedly interfered

continued beyond that interference, the mibstendants can contens that Plaintiff

™ Plaintiff also makes a footnote argumémat Defendants’ tortious interferenc
claims are barred by the econorfoss doctrine, (Pl.’'s MSJ @7 n.22), and, in its Reply,
Plaintiff asserts that Defendantailed to respond to thatgument, (f I’'s MSJ Reply at
16). Because Plaintiff's argumieis lodged only in a footnot@ne of 35 in its Motion),
cites only “instructive” California law, and ot fully developed, th Court declines to
consider the argument.
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unsuccessfullyattempted to interfere with thoselationships. Defendants’ tortious
interference claims thus fail as a matter of law.

The Court is also persuaded by PIldfist argument that the interference
Defendants complain of is @m@lly between Plaintiff andefendants, not a third party
affiliate or trainer, because Plaintiff revak®efendants’ rights to continue operating
CrossFit Kids, not the affiliate’s or trainerghts. (Pl.'s MSJ at 26.) A party cannot be
held liable for interference with its own contrabtintz v. Bell Atl. Sys. Leasing Intll,
Inc., 905 P.2d 559, 565 (Ariz. Ct. App. 1995)pr these reasons, Plaintiff is entitled {o
summary judgment as to Defdants’ tortious interferemcclaims (Counterclaims 9
and 10).

d. Defamation (Counterclaim 11)

Plaintiff lastly moves for summanjudgment on Defendants’ defamatio

=

counterclaim on the groundsaththe alleged statementsearon-actionable opinions or
are conditionally privilegedPl.’s MSJ at 30, n.15.)
Under Arizona law, defamain in this instance requiregt) the publication of an

unprivileged defamatory statemaeaitfact to a third party; (Zhat the statement of fact b¢

\U

false; (3) knowledge of falsity and the defdamg nature of the statement, or recklegs
disregard to falsity and defetory nature; and (4) harmurner v. Devlin 848 P.2d 286,
288-89 (Ariz. 1993). Statements of opinionsimilar rhetoric are not actionable unless
they implicate a factual assertidd. “To be defamatory, a publAtion must be false ang
must bring the defamed person into disreputontempt, or ridicule, or must impeagh
plaintiff's honesty, integrity, virtue, or reputatiornd.

With regard to defamation & public official, a defendhd is subject to liability
only if he, with actual malice, publishegs a third party a false and defamatofy

communication concerning the plaintifinal Cty. v. Cooper ex rel. Maricopa Ct360

P.3d 142, 147 (Ariz. Ct. App. 2015). A defendant may assert the defense of privileg‘e to
claim of defamation. Qualified privileges are iied to particular occasions requiring thie

exchange of information reasably thought to be tru&reen Acres Trust v. Londp688
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P.2d 617, 620-21 (Ariz. 1984)hus, to determine whetheraalified privilege exists, a
court examines the circumstances to aeiee whether a privilege occasion arose.If
the privilege applies, a plaintiff must pethe privilege was abused by proving acty
malice or by demonstratingxcessive publicatioriEast v. Bullock’s In¢.34 F. Supp. 2d
1176, 1183 (D. Ariz. 1998) (citinGreen Acres Trus688 P.2d at 624).

The parties dispute whether Defendantspardic officials, but the Court need not

resolve that question, becaulefendants’ evidence fails thh@w that Plaintiff's alleged
statements were anything meothan opinion, and PIldiff's alleged statements arg
entitled to qualified privilege. The Court first notes that Defendants did not discloss
of the defamatory statementsey raise in their Respsa to Plaintiff's Motion for

Summary Judgment until aftétlaintiff filed its Motion. (Pl.’'s MSJ Reply at 18-19.)
Because Defendants did not diese them during discoveryhe Court will not consider
these statements in evaluatiDgfendants’ claim. In any everthe Court notes that thd
two statements suffer from gaeness and a lack of fodation and would not have
changed the Court’s conclusions.

After disregarding the alleged statemethitat were not properly disclosed, wh:
remains of Defendants’ claim is that a €sBit employee told another that Defendan
interest in CrossFit and GsFit Kids had waned, thateiin professional performance wa
subpar, and that they had been distantimgnselves from CrosgF That Defendants’
interest in CrossFit had waned or thesd distanced themsely from Crossfit are
generally statements of opimiobecause they do not imglcts capable of being prove(
true or falseSee Pinal Cty.360 P.3d at 147. A statemeagarding whether Defendants
professional performance was subpar is a clogkr Defendants argue that this is a fac
based statement that implies thia¢y are not good at therofession or diligent in their
work, which could beanstrued as factual.

Defamation claims may be actionable against an employer for comment
employment performance. But the statemeat efendants’ performance was subpar

not inherently factual, and the party hegrsuch a statementowld reasonably assumé
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that it merely represented the employer’s gmniindeed, in an employment relationshi

the employer is regularly called on to gia@ opinion of the employee’s dedicatiof

diligence, and performance, andurts have generally fourahalogous statements to be

less than what is necessary for a defamation clSee.e.g, Conkle v. Jeong853 F.
Supp. 1160, 1166 (®. Cal. 1994),aff'd, 73 F.3d 9099th Cir. 1995) (finding that

comments that employee acted like she wasageament and was too radical, difficul

and more trouble than she was worth weegeshents of opinion because they did not

imply a provably false factual assertiodgramillo v. Food 4 Less MaderBlo. CV F 10-
1283 LJO GSA, 2010 WL 4746178at *8 (E.D. Cal. Nov. 162010) (noting that in most
jurisdictions, a comment oan employee’s job performandg not actionable unless i
falsely accuses an employee of criminahdauact, lack of integty, incompetence or
reprehensible personal characteristics dna@r, even when employers’ perceptior
about an employee’s efforgttitude, performance, poteritiar worth are objectively
wrong). The Court finds that none of the staéents alleged by Dendants are actionable
for defamation, and Plaintiff is entitled teummary judgmentas to Defendants’
defamation counterclaim for this reason.

Moreover, as Plaintiff notes, the statms were made by one CrossFit employ
to another and, under thes@cumstances, the Court finds that they were unde
qualified privilege. (Pl.'s MSJ &80 n.15; Pl.’s MSJ Reply at 19.) There is no dispute t

the allegedly defamatory statements befahe Court were made by one Crossikt

employee to another, or othefa situation in which informtion was exchanged that th
employees reasonably thought to be t&ee Green Acres Tryu€i88 P.2d at 620-21. The
employees at most only conveyed the Wgli@pinions, or words of other CrossF
employees or owners. Plaintiff's alleged staents thus enjoyed a qualified privileg
and Defendants have not shown that Plaietifiibited actual malice or made excessi
publication of the statementSee id For this independent reason, summary judgment

Plaintiff is appropriaten Defendants’ defamationat (Counterclaim 11).
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C. Rule 11 Sanctions
Federal Rule of Civil Procedure 11 allows a party to move for sanctions i

opposing party or counsel ©idrought an action before the Court with, among ot

things, an improper purpose, an intent to hamasa,lack of support in fact or law for thg

claims raised. Resolutionof Defendants’ Rule 11 Motion for Sanctions

straightforward. Defendants claim that Ptdfis entire action was filed for an improper

purpose and with the intent to harass arat ®laintiff was aware that it was frivolou
from its inception. (Defs.” Mot. for Sanctiord 2-3.) However, it iglifficult to imagine

that a wholly frivolous case worthy of samcts could progress this far, through th
amount of motion practice, discovery, andigial oversight by multiple judges, withou
abject fraud, blatant misrepresentation, answmther abuse of the judicial process—
which there is no evidence. Moreover, DefartdaMotion is based primarily, if not
entirely, on affirmative defensdbat have been stricken pet to be proven, or defense
to claims for which the Court has now founchgme issues of material fact. The Cou
will not grant sanctions by finding the entieadf Plaintiffs’ claimsfrivolous when it has

found that its claimare viable and may well carry the day.

Therefore, the Court in its discretion tiees to impose sanctions. It is evident

that the parties have a long, contentious, anddiig history, both in the judicial systen
and in the court of publiopinion. The parties’ attackby way of briefing, often consist
of accusations and insults, ab&fendants’ Motion is simplyanother vehicle to lodge
those assaults. The disdain the parties feetards each other igvident inboth the
content and sheer amount ofritjs. Indeed, despite the naturdhadir businesses, it is the
Court that has been tasked with the heéfting, in having toresolve the parties’
innumerable discovery disputes and filings. Twurt refuses to serve as a referee to {
parties’ personal disputes or to grant samsticequests that are not based in the law

rules of the Court.
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D. Motions to Seal

Plaintiff filed two Motions to Seal (Doc231, 233) in conjunction with its Motion
for Summary Judgment. The @b has reviewed the Motions to Seal and finds tf
Plaintiff has satisfied the “conefling interest” test that opates when a party seeks t
file documents under seal in conjunction wahmotion that is more than tangentiall
related to the merits of the caSee Ctr. for Auto Safety Chrysler Grp., LLC809 F.3d
1092, 1101 (9th Cir. 20)6Specifically, Plaintiff has sdbrth a sufficient factual basis

establishing that the designated confidéntiormation could “become a vehicle fof

improper purposes such as the release [of] trade secret&amakana v. City & Cty. of
Honoluly, 447 F.3d 1172, 1179 (91Gir. 2006). The Court wilthus grant Plaintiff's
Motions to Seal.
IV. CONCLUSIONS

The Court finds that Defelants have presented noidmnce of diligence in

seeking amendment to their Counterclairas, required by Ruld6, and provided no

justification for the over two-year delay frowhen they obtained knowledge upon whi¢

to base amendment to when they moved Gloairt to do so. Likeise, to the extent
Plaintiff has moved the Court for leave &nend the Complaint to add new claim
Plaintiff has similarly failed to show diligee under Rule 16. The parties’ requests
amend the pleadings are thus denied.

With regard to Plaintiff's Count 1, no gana dispute of material fact exists as t
the existence of the 2012 Afate Agreement or the resttions applied to Mikki Martin
and CrossFit therein, but Badants Jeff Martin, BXMA, and CFBX are entitled t
summary judgment because they were notigsmto the agreemerithe parties conceds
that multiple outside agreementsal and written, also existednd genuine issues of fag
remain as to their terms and applicable qusi If Plaintiff rescinded any right to use it
marks, the exclusive terms of the 2012 ilkfe Agreement may have controlled, an
Mikki Martin’s continued use of the CrossFmark may have violated that contrac

However, what damages, if any, Pldintsuffered from any suctbreach must be
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determined at trial. As for Platiff’'s Count 2, genuine issues ofaterial fact remain as tg
Plaintiffs ACPA claim, and ishall also proceed to trial.

Regarding Defendants’ Counti&aims 5 and 6, Defendantgere not a party to the
2009 License Agreement andughcannot bring claims to fmce that agreement. For

Counterclaims 7 and 8, questiooismaterial fact remain regarding Plaintiff’'s breach p

the Transition Agreement as to the Martins oamlyg those claims shall proceed to trial.

As for Counterclaims 9, 10 drll, Defendants have failedpooduce suffi@nt evidence
to prove essential elementd their tortious interfererec and defamation claims, angd
Plaintiff is thus entitled to summary judgment on those claims.

Finding no evidence of harassmentydiity, or improper pysose on Plaintiff's

part, the Court denies Defendants’ RuleMdtions for Sanctions. The matter has be

11%

heavily litigated and Defendanthave not presented evidenthat would warrant the
sanctions they seek.

In short, the following claims shall moproceed to trial: Rlintiffs Count 1,
breach of the 2012 Affiliate Agreement applied to Defendaniikki Martin only;
Plaintiff's Count 2, violationof the ACPA; Defendants’ Coterclaim 7, breach of the|
Transition Agreement as broughby the Martins oryl; and Defendants’ Counterclaim §,
breach of the covenant of go faith and fair dealing withiespect to the Transition
Agreement as brought by the Mas only. The Court will sed hearing to discuss a tria|

date with the parties by separate Order.

IT IS THEREFORE ORDERED denying Defendants and Counterclaimants Jeff

Martin, Mikki Lee Martin, Brad X Martial Arts, and CrossFBrand X, Inc.’s Motion to
Amend Answer and Counterclaim (Doc. 214).
IT IS FURTHER ORDERED granting in part and denying in part Defendar

~—+

and Counterclaimants’ Mot for Summary Judgment (Do@16). Defendants Jeff

S

Martin, Brand X Martial Arts, and CrossFit Brand X are entitled to summary judgment as

to Plaintiff's breach of contract claim (Got 1). The balance ddefendants’ Motion is

denied, and Plaintiff’'s remainingaims will proceed to trial.
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IT IS FURTHER ORDERED granting in part and demg in part Plaintiff's
Motion for Summary JudgmefDoc. 222). Plaintiff CrosgFis not entitled to summary
judgment on its claims, artbey will proceed to trial aimited above. Counterdefendants

CrossFit and Greg Glassm are entitled to summarjudgment on Defendants’

—h

Counterclaims for breach tifie 2009 License Agreement ath@é associated covenant g
good faith and fair dealing (Counterclainds and 6), for breach of the Transitiop
Agreement and the associated aguua of good faith and fagtealing only to the extent
these counterclaims are bghi by Brand X Martial Als and CrossFit Brand X
(Counterclaims 7 and 8), tortious interferefCeunterclaims 9 anil0), and defamation
(Counterclaim 11). The balance of Coentlefendants’ Motin is denied, and

Defendants’ remaining claims (Counterclaith@nd 8 as brought by the Martins) wi
proceed to trial.

IT IS FURTHER ORDERED denying Defendants and Counterclaimants
Renewed Motion for Sections (Doc. 235).

IT IS FURTHER ORDERED granting Plaintiffs Motionsto Seal (Docs. 231,
233). The Clerk shall accept fbling under seal the documenturrently lodged at Docs
232 and 234.

Dated this 22nd day of September, 2017.

7\

Hongrable nTJ._Tuchl
United Statés District Jue
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