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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Oscar Amaro, No. CV 14-2302-PHX-DGC (DMF)
Plaintiff,
V. ORDER

Joseph M. Arpaio, et al.,

Defendants.

On October 16, 2014, Plaintiff Oscar Amawdho is confined in the Arizona Statg
Prison Complex-Lewis, filed pro se civil rights Complaint pursant to 42 U.S.C. § 1983
and an Application to Proceéd Forma Pauperis. In a November 7, 2014 Order, the
Court denied the deficient Application todeeed and gave PlaifitBO days to pay the
required fees or file a cortgie Application to Procedah Forma Pauperis. On
November 19, 2014, Plaintiff filed a secofgplication to Proceed. In a January 28,
2015 Order, the Court denied the deficiepphAcation to Proceednd gave Plaintiff 30
days to pay the required fees or fleomplete Application to ProcebdForma
Pauperis. On March 5, 2015, Plaintiffléd a third Application to Procedd Forma
Pauperis. In an April 27, 201%rder, the Court granted the Application to Proceed an
dismissed the Complaint with leave to amefitie Court gave Plaintiff 30 days to file af

amended complaint that cured thdiclencies identified in the Order.
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On June 9, 2015, Plaintiff filed his Fiktnended Complaint. In a June 18, 2015
Order, the Court dismissed the First Amesh@®mplaint with leave to amend.

On July 15, 2015, Plaintiff filed amnsigned Second Amended Complaint
(Doc. 19). In an August 4, 2015 Order, ®eurt gave Plaintiff 30 days to file a
completed, signed Certificate, certifying tiaaintiff's signature on the Certificate shall
serve as an original signaé on his Second Amended@plaint for the purposes of
Rule 3.4 of the Local Rules of Civil Procedwand Rule 11 of the Federal Rules of Civil
Procedure. On August 25, 2015, Ptdiriled the signed Certificate.

l. Statutory Screening of Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relief
against a governmental entity or an officeanremployee of a governmental entity. 28
U.S.C. 8§ 1915A(a). The Court must dismisoanplaint or portion thereof if a plaintiff
has raised claims that are legally frivolarsmalicious, that fail to state a claim upon
which relief may be granted, or that ses&netary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shamd plain statement of the clasmowing that the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule 8
does not demand detailed factual allegationglémands more than an unadorned, the;
defendant-unlawfully-haned-me accusation.Ashcroft v. Igbal, 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemenfta cause of action, supported by mere
conclusory statements, do not sufficed.

“[A] complaint must contain sufficient facal matter, accepted as true, to ‘state 3
claim to relief that is plausible on its faceIt. (quotingBell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)A claim is plausible “when the plaintiff pleads factual
content that allows the coud draw the reasonable infegmnthat the defendant is liable
for the misconduct alleged.fd. “Determining whether a coplaint states a plausible
claim for relief [is] .. . a context-specific task thagrgres the reviewing court to draw

on its judicial experience and common sende.”at 679. Thus, although a plaintiff's
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specific factual allegations mde consistent with a caitsitional claim, a court must
assess whether there are other “more likely explanations” for a defendant’s cddduct
at 681.

But as the United States Court of Agats for the Ninth Cingit has instructed,
courts must “continue to constrpeo se filings liberally.” Hebbev. Pliler, 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed by@o se prisoner] ‘must be held to less
stringent standards than fornpéadings drafted by lawyers.Td. (quotingErickson v.
Pardus, 551 U.S. 89, 94 (2007pdr curiam)).

I[I.  Second Amended Complaint

In his three-count Secoimended Complaint, Platiff sues Maricopa County
Sheriff Joseph M. Arpaio and the followingficers at the Madopa County Fourth
Avenue Jail: Classification Detgon Officer Jane Doe, Detention Officer Graham, and
Classification Detention Supervisor JohneDdPlaintiff seeks monetary damages and
litigation costs.

In Count One, Plaintiff asserts akighth Amendment deliberate indifference
claim and alleges that onugust 13, 2013, Plaintiff veahoused in the protective
segregation facility at the Arizona Std®rison Complex-Lewis. Plaintiff was
subsequently transferred to the Maricopau@y Fourth Avenue Jail to attend a court
hearing. Upon arrival at the Fourth Avenlal, Defendant Jane Doe screened Plaintiff
and Plaintiff informed Defendant Jane Doatthe “needed” to bleoused in protective
segregation. Plaintiff tol@efendant Jane Doe that he was housed in protective
segregation in prison because he was erNiaw Mexican Mafia’shit list.” Defendant
Jane Doe asked Plaintiff to put his reasimmdis request for protective segregation in
writing, which Plaintiff did. He wrote thdte needed to be housed in protective
segregation because the New Mexican Mdfead a ‘contract’ out on his life,” he was
housed in protective segregatiwhile in prison, “there lthbeen multiple attempts at
taking his life in the past,” and that it wadsolutely necessary” that he be housed in

protective segregation “to protect him fromabvious substantial risk of harm.”
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Defendant Jane Doe deniBtintiff's request for protéive segregation and state
that “she could not houserhiat the Lower Buckeye Jail because of his history.”
Plaintiff “pleaded” with Defendnt Jane Doe and explained to her that he was in fear 1
his life. Defendant Jane Doe then told Pi&itihat her supervisg Defendant John Doe,
denied his request for protective segregatiBlaintiff claims that Defendants Jane and
John Doe did not have a “I¢ignate institutional interest” oa “valid reason” for denying
his request for protective segregation and tivey “disregarded [h]safety.” Plaintiff
was housed at the Fourth Avenue Jail, amdDecember 25, 201be was assaulted by
several inmates. Plaintiff was subsequetrdysferred to the lweer Buckeye Jail.

Plaintiff claims that it is “customary practice” of the Maricopa County Sheriff's
Office (“MCSQ"”) to place prisoners in protee segregation if they were previously
housed in protective segregation in priséaintiff further claims that “it is common
knowledge at the MCSO thtdte [New Mexican Mafia] opates within its jails and
frequently has prisoners on the *hit list’ askad and killed,” andefendants Jane and
John Doe knew ahese “facts.” Defendantidaand John Doe promulgated,
implemented, or enforced “vaguales, directives, instruans, and office polic[iles.”

As a result of being assaulted, Ptafrsuffered an abdominal hernia, blurred
vision, chronic headaches, paamxiety, and weight loss.

In Count Two, Plaintiff asserts an Eighthmendment deliberate indifference
claim and incorporates the facts alleged im@dOne. Plaintiff wa housed in general
population at the Fourth Avenue Jail, and“disyroom period” was ithe evenings. On
December 25, 2013, during Plaintiff's dagm period, Defendar@raham let several
inmates out of their cell who he was not suggEbto let out, and these inmates assaulte
Plaintiff. The incident was videotaped, and there are several documents proving thé
Plaintiff was assaulted. After the incidePefendant Graham verbally apologized to
Plaintiff for accidentally letting the other intes out of their cell. However, Plaintiff
contends that Defendant Graham intentionigi{the other inmates out of their cells and

that detention officers at the Fourth Averdad “have a history of aiding, abiding, and
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providing means and opportuniiyr the New Mexican Mafia toarry out their assaults
and even killings of inmates|,] such as Rtdi[,] who are on the ‘it list.” Plaintiff
claims that Defendant Grahadmew these inmates would assault Plaintiff when he
opened their cell doors. Plaintiff furtheontends that Defendant Graham was
“obviously an accomie to this cold[,] calculated ass#duhnd that he opened the other
inmates’ cells to assist themassaulting Plaintiff.

As noted above, as a result of beisgalted, Plaintiff suffered an abdominal
hernia, blurred vision, chronic headachesin, anxiety, and weight loss.

In Count Three, Plaintiff asserts an Eighth Aendment deliberate indifference

claim and incorporates the facts alleged s One and Two. Plaintiff further allege$

the following facts: Defendant Arpaio is “eharge” of the Fourth Avenue Jail and the
detention officers who carry out his directives and is responsible for MCSO'’s proced
Defendants Jane and John Doe, who wera@ati accordance with Defendant Arpaio’s
directives, wrongfully denied Plaintiff's geiest for protective segregation “utilizing the
policies, practices, and customs implementeelated[,] and/or enforced by [D]efendant
Arpaio.” It is Defendant Arpaio’s responsity to ensure Plaintiff's safety, and he
directed Defendants Jane and John Dagetty Plaintiff's rguest for protective
segregation. Defendant Arpaio implemehtereated, and/or enforced “restrictive
[protective segregation] poli@g] practices|,] and/or cusins that unnecessarily limit”

LA 1%

officers’ “discretionary authority” to gram@n inmate’s legitimatesquest for protective
segregation. Plaintiff claims that Defentl@rpaio promulgated, implemented, or
enforced “vague rules, directivessiructions, and office polic[iles.”

As noted above, as a result of beisgaulted, Plaintiff suffered an abdominal
hernia, blurred vision, chronic headachgan, anxiety, and weight loss.
[I1. Failureto Statea Claim

Althoughpro se pleadings are liberally construddiainesv. Kerner, 404 U.S. 519,
520-21 (1972), conclusory andgue allegations will not support a cause of actioay

v. Bd. of Regents of the Univ. of Alaska, 673 F.2d 266, 268 (9tir. 1982). Further, a
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liberal interpretation of a civil rights complaint may not supply essential elements of
claim that were not initially pledld.

A plaintiff must allege that he sufferegpecific injury as aesult of the conduct
of a particular defendant and he must allagaffirmative link between the injury and
the conduct of that defendarfRizzo v. Goode, 423 U.S. 362, 371-72, 377 (1976). “[A]
plaintiff must plead that each Governmefitetal defendant, throug the official’'s own
individual actions, has glated the Constitution.Igbal, 556 U.S. at 676. “A plaintiff
must allege facts, not simply conclusioti@t show that an individual was personally
involved in the deprivabin of his civil rights.” Barren v. Harrington, 152 F.3d 1193,
1194 (9th Cir. 1998).

A. Defendant Graham

A claim for threat to safety arises undee Fourteenth Amendment as to pretrial
detainees and under tBgghth Amendment as to convicted inmat&gl| v. Wolfish, 441
U.S. 520, 535 and n. 16 (1979). Nevertheldsssame standards are applied, requiring
proof that the defendant acteith deliberate indifferenceSee Frost v. Agnos, 152 F.3d
1124, 1128 (9th Cir.1998)T o state a claim for failure farotect or threats to safety, an
inmate must allege facts to support thatwas incarcerateader conditions posing a
substantial risk of harm artdat prison officials were “diberately indifferent” to those
risks. Farmer v. Brennan, 511 U.S. 825, 832-33 (1994). &dequately allege deliberate
indifference, a plaintiff must allege fadio support that a defendant knew of, but
disregarded, an excessiugk to inmate safetyld. at 837. That is, “the official must
both [have been] aware ofcta from which the inference could be drawn that a
substantial risk of serious hamemist[ed], and he must alfimave] draw[n] the inference.”
Id. Thus, Plaintiff must allege facts topport when and how arparticular defendant
knew of a substantial risk of harm to Pldinéind that the defendant disregarded or faile
to take steps to protect Plaintiff.

Plaintiff's allegations against DefenddBtaham in Count Two are too conclusor

to state a threat-to-safety claim. Pldiraileges that Defendant Graham, knowing the
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inmates would assault Plaintiffitentionally let thenmates out of their cells and was an
accomplice to the assault. Bhis conclusory allegatiois not supported by factual
allegations showing that DefermdaGraham was aware of an excessive risk to Plaintiff
safety and disregarded it. Plaintiff faitsallege how Defendant Graham knew the
inmates were going to assahiin. Nor does Plaintiff alge that he told Defendant
Graham that he was on the New Mexican Mafatdist, that he feared for his safety, or
that Defendant Graham knew about Plaintifeguest for protective segregation or the
facts he cited in his requestccordingly, the Court wiltlismiss Defendant Graham ang
Count Two.

B. Respondeat Superior

There is naespondeat superior liability under § 1983, and therefore, a
defendant’s position as the supervisor aspas who allegedly glated Plaintiff's
constitutional rights does not impose liabilitylonell, 436 U.S. at 691-92 (1978);
Hamilton v. Endell, 981 F.2d 1062, 106(Bth Cir. 1992)Taylor v. List, 880 F.2d 1040,
1045 (9th Cir. 1989).‘Because vicarious liabilitys inapplicable t@ivens and § 1983
suits, a plaintiff must pleathat each Government-affal defendant, through the
official’s own individual actionshas violated the Constitutionfgbal, 556 U.S. at 676.
To the extent Plaintiff iattempting to hold DefendaAtpaio vicariously liable for
Defendant Jane andhlmDoes actions in Count Thréws fails to state a claim.
Accordingly, the Court will dismisthat portion of Count Three.
IV. Claimsfor Which an Answer Will be Required

Liberally construed, Plaintiff has sufficiy stated a threat-to-safety claim based
on a policy, practice, or cush against Defendant Arpaiand the Court will require
Defendant Arpaio to awer Count Three.

V. Unknown Defendants

In Count One, Plaintiff has named Deflants Jane and John Doe and has made

allegations against them that, liberally counstt, sufficiently asse# threat-to-safety

claim. However, the Court will not directahservice be made on these Doe Defendan
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at this time. Generally, the use of Doe-tygppellations to identffdefendants is not
favored, and as a practical matter, it is instriastances impossible for the United State
Marshal to serve a summons and complaiinugn unknown defeaait. However, the
Court will not,sua sponte, dismiss the claims against ted3efendants at this timé&ee
Wakefield v. Thompson, 177 F.3d 1160, 1163#9Cir. 1999) (citingGillespie v.

Civiletti, 629 F.2d 637, 642 (9th Cir. 1980)) (whetentity of alleged defendants will
not be known prior to filingf complaint, plaintiff sholad be given an opportunity
through discovery to identify the unknownfeledants, unless it is clear that discovery
would not uncover the identiseor that the complaintould be disnssed on other
grounds).

Plaintiff may use the discovery proceésbtain the names of Defendants Jane
and John Doe. If Plaintiff later discoveh® identity of Defendants Jane and/or John
Doe, Plaintiff should seek to amend hex6nd Amended Complaint to name them, in
compliance with Rule 15 of the FedéRules of Civil Procedure.

VI. Warnings

A. Release

If Plaintiff is released while this casemains pending, and the filing fee has not
been paid in full, Plaintiff mst, within 30 days of his redse, either (1) notify the Court
that he intends to pay the umbéalance of his filing fee with 120 days of his release o
(2) file a_non-prisoner application to proceadorma pauperis. Failure to comply may
result in dismissal of this action.

B. Address Changes

Plaintiff must file and serve a noticeathange of addregssaccordance with
Rule 83.3(d) of the Local Rules of Civil Pexture. Plaintiff must not include a motion
for other relief with a notice of changeaddress. Failure womply may result in

dismissal of this action.
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C. Copies

Because Plaintiff is currently confin@dan Arizona Department of Corrections
unit subject to General Order 14-17, Plaintiff is not requiredrigedeefendants with a
copy of every document he files or to subam additional copy oévery filing for use by
the Court, as would ordinarily be requiregl Federal Rule of Civil Procedure 5 and
Local Rule of Civil Procedure 5.4. If Plaiffiis transferred to a unit other than one
subject to General Order 14-17, he willrbtified of the requirements for service and
copies for the Court that are required for inmates whose cases are not subject to G4
Order 14-17.

D. Possible Dismissal

If Plaintiff fails to timelycomply with evey provision of this Order, including
these warnings, the Court may disntlss action without further noticeSee Ferdik v.
Bonzelet, 963 F.2d 1258, 1260-61 (9@ir. 1992) (a district court may dismiss an action
for failure to comply withany order of the Court).

IT ISORDERED:

(1) Count Two iglismissed without prejudice.

(2) Defendant Graham @smissed without prejudice.

(3) Defendant Arpaio nat answer Count Three.

(4) The Clerk of Court must send iiif this Order, and a copy of the
Marshal’s Process Receipt & Return fofldSM-285) and Notice of Lawsuit & Request
for Waiver of Service of Sumnmg form for Defendant Arpaio.

(5) Plaintiff must completand return the service packet to the Clerk of Cour
within 21 days of the date of filing ofihOrder. The United States Marshal will not
provide service of process if Plaiffifiails to complywith this Order.

(6) If Plaintiff does not igher obtain a waiver of service of the summons or
complete service of the Summons and Second Amended Conguidifendant Arpaio

within 120 days of the filingf the Complaint owithin 60 days of the filing of this
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Order, whichever is later, the action may lb&nissed as to each Defendant not served,

Fed. R. Civ. P. 4(m); LRCiv 16.2(b)(2)(B)(ii).

(7)  The United States Marshal mugare the Summons, a copy of the Secon
Amended Complaint, and a copytbfs Order for future use.

(8) The United States Marshal stunotify Defendant Arpaio of the
commencement of this action and request waWeervice of the summons pursuant to
Rule 4(d) of the Federal Rules of Civil Peoltire. The notice to Defendants must inclu
a copy of this OrderThe Marshal must immediately file signed waiver s of service of
the summons. If awaiver of service of summonsisreturned asundeliverableor is
not returned by Defendant Arpaio within 30 days from the date the request for
waiver was sent by the Marshal, the Mar shal must:

(@) personally serve copiestbie Summons, Second Amended

Complaint, and this Order op Defendant Arpaio pursuatat Rule 4(e)(2) of the

Federal Rules of Civil Procedure; and

(b)  within 10 days after personal sewvis effected, filehe return of

service for Defendant Arpai@along with evidence dhe attempt to secure a

waiver of service of the summons awfdthe costs subsequently incurred in

effecting service upon Defendant Aipa The costs of service must be
enumerated on the return of service form (USM-285) and must include the co
incurred by the Marshal for photocopygi additional copies of the Summons,

Second Amended Complaint, or this Qrdad for preparing new process receipt

and return forms (USM-285), if require@€osts of service will be taxed against

the personally served Defendant pursuamute 4(d)(2) of the Federal Rules of

Civil Procedure, unless otheise ordered by the Court.

(9) If Defendant Arpaio agreesto waive service of the Summons and
Second Amended Complaint, he must return the signed waiver formsto the United
States Marshal, not the Plaintiff.
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(10) Defendant Arpaio mustswmer the Second Amended Complaint or
otherwise respond by appropriat®tion within the time mvided by the applicable
provisions of Rule 12(a) of the &eral Rules of Civil Procedure.

(11) This matter is referred to Magate Judge Deborah M. Fine pursuant to

Rules 72.1 and 72.2 tiie Local Rules of CivProcedure for all pretrial proceedings as
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authorized under 28.S.C. § 636(b)(1).
Dated this 3rd dagf September, 2015.

Nalb ottt
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David G. Campbell
United States District Judge




