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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Oscar Amaro, No. CV 14-0282-PHX-DGC (DMF)
Plaintiff,
V. ORDER

Joseph M. Arpaio, et al.,
Defendants.

Plaintiff Oscar Amaro, who is currenttpnfined in Arizona State Prison Complex
(ASPC)-Lewis, brought this civil rights case puant to 42 U.S.C. § 1983. (Doc. 18

Before the Court is Defendant Joseph AMpaio’s Motion for Summary Judgment fo
Failure to Exhaust AdministrativRemedies, which Plaintiff opposes(Docs. 38, 56.)
The Court will deny the Motion.
l. Background

In his Second Amended Complaint, Pldinasserted threeaunts of deliberate
indifference to his safety. (Doc. 18.) Migf alleged that he had been housed
protective segregation at the ASPC-Lewecause he was on the New Mexican Mafig
hit list. (d. at 4-5.§ On August 13, 2013Plaintiff was transferred to the Maricop

! The Court provided notic® Plaintiff pursuant tdRand v. Rowland, 154 F.3d
952, 962 (9th Cir. 1998) (en banc), regardimg requirements of a response. (Doc. 41

2 The page numbers cited refer to tBeurt’s electronically generated page

numbers.
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County Fourth Aenue Jail. I@d. at 4.) Plaintiff's requesto be housed in protective

segregation while at the jail was denied, éwedwas housed in the general populatign.

(Id. at 5.) On December 25, PB, Plaintiff was attacked bseveral inmates and suffere
an abdominal hernia, blurredswn, chronic headaches, paamxiety, and weight loss.

(Id. at 4-7.) Plaintiff alleged, in part, th&tefendant Maricopa County Sheriff Arpaig

[®X

O

directed his subordinates to deny Plaintiffexjuest for protective segregation and that

Defendant implemented, created, and/or mx&d “restrictive [protective segregation]

policies[,] practices[,] and/or customs thatnecessarily limit” officers’ discretionary
authority to grant an innb@'s legitimate request fgrotective segregation.ld; at 11-
12.) Plaintiff alleged that he submitted ajuest for administrate relief, but never
received a response and could appeal to the highest level because he was transfe
back to prison before he could exisahis administrative remediedd.(at 11.)
On screening under 28 U.S.C. 8 1918/A(the Court determined that Plaintif
stated an Eighth Amendment threat-to-safelsim against Arpaio based on a polic)
practice, or custom, and directed Arpaiocattswer Count Three(Doc. 21 at 7.) The
Court also determined thatdhitiff stated a threat-to-sdjeclaim in Count One agains]
Defendants Jane and John Doe, but didandér service on these Doe Defendants g
permitted Plaintiff to use the discovepyocess to obtain their namedd. (at 7-8.) The
Court dismissed the remaining claims and Defendahds at(6-7.)
Il. Legal Standards

A. Summary Judgment

A court must grant summary judgment fthie movant shows that there is no

genuine dispute as to any madéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(ajee also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof
and identifying those portions of the recordgdther with affidavits, if any, that it
believes demonstrate the absence géruine issue of material fadtelotex, 477 U.S. at

323. If the movant meets itsitial responsibility, the burdeshifts to the nonmovant to
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demonstrate the existence of attml dispute and that the fact in contention is mater
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 250 (1986ge Triton Energy Corp.
v. Square D. Co., 68 F.3d 1216, 12219th Cir. 1995). Theudge’s function is not to

weigh the evidence argktermine the truth, but to detene whether there is a genuizr
nt's

issue for trial. Anderson, 477 U.S. at 249. The court must accept the nonmov
evidence and draw all inferencesthe nonmovant’s favorld. at 255.

B. Exhaustion

Under the Prison LitigatiorReform Act, a prisoner must exhaust “availablg
administrative remedies befordlifg an action in federal court. See 42 U.S.C.
8 1997e(a)Vaden v. Summerhill, 449 F.3d 1047,d50 (9th Cir. 2006)Brown v. Valoff,
422 F.3d 926, 934-35 (9th Cir. 2005). Tjmesoner must complete the administratiy
review process in accordancethwvthe applicable rulesSee Woodford v. Ngo, 548 U.S.
81, 92 (2006). Exhaustion is recedrfor all suits about prison lif€orter v. Nussle, 534
U.S. 516, 523 (2002), regardieof the type of relief offed through the administrative
processBooth v. Churner, 532 U.S. 731, 741 (2001).

The defendant bears theitial burden to show thathere was an available
administrative remedy and thaetprisoner did not exhaust iAlbino v. Baca, 747 F.3d
1162, 1169, 1172 (9th Cir. 20149ee Brown, 422 F.3d at 936-37 (a defendant mu
demonstrate that applicable relief remairaailable in the grievance process). On
that showing is made, the berdshifts to the prisoner, whnust either demonstrate thg
he exhausted administrative remedies,“aame forward with eidence showing that
there is something in his particular casattmade the existingnd generally available
administrative remedies effiaeely unavailable to him.”Albino, 747 F.3d at 1172. The
ultimate burden rests with the defendalut.

If summary judgment is denied, dispufadtual questions relevant to exhaustic
should be decided by the judgeplaintiff is not entitled ta jury trial on the issue of
exhaustion. Albino, 747 F.3d at 1170-71If a court finds that the prisoner exhausts

administrative remedies, that administratreamedies were not available, or that th
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failure to exhaust administrative remedié®@ld be excused, the sm proceeds to the
merits. Id. at 1171.

[1l. Facts Relevant to Exhaustion

The following facts are taken from [@mdant’'s Statement of Facts (DSOFk

(Doc. 39) and Plaintiff's Statement of FactsSupport of Opposition (PSOF) (Doc. 57).

A. MCSO'’s Grievance Process

Maricopa County Sheriff's Office (KSO) Policy DJ-3, Inmate Grievanc
Procedure, and Section 13 tfie Rules and Regulatiorfer Inmates, govern the
grievance procedure at Maricopa Countisja (Doc. 39 { 1.) MCSO provides al
inmates with the grievance proceduststhe time of booking into jail. (Id. § 3.) The
Inmate Grievance Procedure in effect aBetember 6, 2013, requg@n inmate to first
submit a grievance form to “detison personnel” within 48 houfs. (Id. T 2.) If the
detention officer cannot resolve the isstlee grievance is forwarded to the shi

supervisor. Id. § 2.) If the shift supervisor is unablo resolve the ggvance within 7

® Plaintiff disputes DSOF { 3 because“hannot possibly verify one way or the

other as to whether or not MCSO provide¥ERY jail inmate vith a copy of the
grievance procedures at thené that they are booked injail,” but he admits that he
received a copy of the MCSO InmatRules and Regulation sometime betwes

August 14, 2013 (the date bis booking) and Januaf8, 2014 (the date of his release).

(Doc.57at213.)

* Plaintiff disputes DSOF { 2, assertingttithe grievance procedure states that
inmate must first submit a grievance formaashift supervisor with 48 hours of the
event being grieved. (PSOF at 1 { Bing DSOF Ex. 1, Att.1 (Inmate Grievance
Procedure, Eff. Date Dec. 6, 2013).) Pidins correct that the 2013 version of th
policy directs an inmate to submitetfiorm to a shift supervisor.Sge Doc. 40 at 15.)
The Court notes that DSOF fcRes only to Exhibit 1, Atiehment 1, which is 22 page!

and includes both a 2007 and a 2013 wersof the Inmate Grievance Procedurg.

Defendant fails to direct the Court’s attentionwhere those policiestate that an inmate
IS to submit a grievance to “detention memsel.” Nor does Defendant explain why

included the two different versiomd the policy, or which one applicable to Plaintiff’s

claim. This briefing does not meet thevel of professionalism the Court expect
Nevertheless, which version dfie policy applies here does not impact the Cou
decision, and the Court will not further noteex Plaintiff's disputes appear to focus @
differences between the two versions.
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days, the shift supervisor forwardstgrievance to the Shift Commandetd.) If the

Shift Commander is unable tesolve the grievance withindays, the Sft Commander

forwards the grievance to the Bureau Hegrunit, where the Bureau Hearing Sergeant

will have 11 working days & resolve and return.”ld.) If the grievance is not resolved

by the Hearing Sergeant, themate is informed of his ght to appeal to the Jai

Commander Within 24 hours of the hearing sergeant’s response (Id. (emphasis in

original).) The Jail Commander has 7 wokidays to respond to an “Institutiona

Grievance Appeal.” I(l.) If the Institutional Grievance Appeéis not resolved by the Jai
Commander, the inmate is infoewh of his right to appeal to the External RefemsiHin
24 hours of receipt of the jail commander’s responsé (Id. (emphasis in original).)
An inmate’s “External Appeal’ is forwarddo the Bureau Hearing Commander, who h
7 calendar days to review it and determinesthiar the grievance goes forward or if th
is the end of the grievance proceshl.)( If the grievance goes ffi@ard, it is sent to the
External Referee, who has 25 calendar days to respddd. The External Referee’s
response is sent to the Bureau Hearing Umitich then forwardghe response to the
inmate. (d.)

B. Plaintiff's Grievances

According to Defendant, PlaintifSubmitted two grievances while he wa
incarcerated at the Fourth énue Jail. (Doc. 39  5MCSO Sergeant James Maultsb
states that he searched MCSO'’s inmatevance records foinformation regarding
Plaintiff while he was incarcerated betweAugust 14, 2013 and January 28, 201
(Doc. 40 at 2 § 7, citing Attach. 3 (Plaffis “Grievance List/Report”).) Maultsby
asserts that Plaintiff submitted two omamces, but only exhated one of those
grievances, which was related to medichlarges on Plaintiff's personal accoun
(Doc. 40 at 2 1 8; Doc. 394]) That grievance, #13-10310as submitted to an Externg
Hearing Officer, “thereby exhatiisg the grievance.” (Doc. 40 at 1 8.) Maultsbhy stalt

that “our records show [AHiff] failed to exhausthis administrative remedies

as
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concerning his allegations which are the adithe Second Amended ComplaintId.(
19)

In addition to Maultsby’s DeclaratioDefendant submitte@ne document as
evidence of the grievances Pitif filed while in MCSO custdy. (Doc. 40 at 33.) That
document is a single page, possibly from aldogk, and appears to contain summaries
two grievances by Plaintiff, Defendant did mmiovide either of the actual grievancs
referenced in the logThe first item in tk log is Plaintiff's Gievance #201310310, date
September 17, 2013.1d() It describes the grievan@s “Inmate Disputes Medica
Service Charges” and concludegh an entry stating: “Oril1/12/13, Inmate Signed fol
and Received External Respse to Grievance.” Id.) The other item is Plaintiff's
Grievance #201401398 ddtdanuary 25, 2014.1d)) The summary of this grievancq
reads: “Claims he was assaulted byn@ates when he came to jail.”ld() The only
other notation regarding this gvence is “Released 1/28/14.1d()

In a declaration, Plaintiff states thdtat he filed a grievance with the Shif
Supervisor at the Fourth Anue Jail on December 26, 201@oc. 57 at 9 § 9, citing
Attach. 5 (Doc. 57 at 27).) That grievaneecopy of which is atthed to Plaintiff's
Declaration, addressed the December a®Sault on Plaintiff by other inmates an
Plaintiff's request for protective segréga when he arrived at the jailld( at 27.) On
December 27, 2013, Plaintiff was transfertedhe Lower Buckeydail (LBJ) where he
was “finally housed in [priective segregation].”Id. at 9 § 10.) Odanuary 23, 2014, 3
Sergeant at the LBJ instruct@&daintiff to re-file the grievace he had submitted at th
Fourth Avenue Jail on December 26, 2013;Ritire-filed his grievance that same day
noting on the grievance that the Sergeant inattucted him to reie the grievance.
(Id. § 11, citing Attach. 6 (Doc. 57 at 29.) The grievance was returned to Plainti
January 28, 2014 with @ase number (#14-0130&ut nothing else. Id. T 12, citing
Attach. 6 (Doc. 57 at 29).)Plaintiff filed a three-page grievance appeal to the J
Commander that day.Id § 13, citing Attach. 7 (Doc. 5at 31-33).) In his grievancg

appeal, Plaintiff wrote that Head no choice but to file appeal because he had receivg
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no response to his original grievanciied on December 262013 and again on
January 23, 2014 “per Segnt’s instruction.” Id. at 33.) On January 28, 2014, Plaintiff
was released from the custodfythe MCSO and “no adddnal administrative remedies
were available” to him after that datdd.( 14.)

C. Discussion

Defendant has established that the f@tl an administrative remedy procedure
and that Plaintiff was aware of the proceduréhe Declaration of Sergeant Maultshy
asserts that Plaintiff exhausted one of higwg@mces, which related to medical charges,

but that MCSO “records show he failed exhaust his administrative remedies

concerning his allegations which are thesibaof the Second Amended Complaint|
(Doc. 40 at 2 11 8-9.) Maultsldpes not cite to any evidengesupport of the assertior]
that Plaintiff failed to exhaust his admimegive remedies. Defendant has not produged
either of the grievances referred to khaultsby, and neither Maultsby nor Defendant
provide any explanation of the document @itd to Maultsby’s Declaration, which
appears to be from a grievance log. olte asserts that trmne-page document is &
complete list of all grievances filed byahitiff while he was incarcerated by MCSO.
Defendant’s evidence is gafficient to show that Plaiiff failed to exhaust his
administrative remediesSee Wyatt v. Terhune, 315 F.3d 1108, 120 (9th Cir. 2002)
(finding the defendants’ evidence inadequateere affidavit describing inmate appeals
process does not state whether the plaistthausted his appeals and there was “ho
evidence in the record establishing that the ‘Appeal Réd®rdthat defendants say it
IS”), overruled on other grounds by Albino, 747 F.3d 1162see also Fed. R. Civ. P. 56

advisory comm. note to 2010 amendments (mbwvaust cite to particular parts of th

11%

materials that support its position, and “fgtgrials that are noyet in the record—
including materials referred tm an affidavit or declatson—must be placed in the
record”).

Even if Defendant met hisitial burden, Defenda has failed to rebut Plaintiff’s

evidence that he effectivexhausted his administrative retiiess and that administrative
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remedies were unavailable once he le#t tustody of MCSO. Defendant argues th
there is no record of Plaintiff submittinggaievance “prior to the December 25, 201
assault which is the basis ftris lawsuit, regarding deniaf a request for protective
segregation or fully exhausting the processhi final step.” (Doc. 39 | 7.) Plaintifi
responds that he did submit a grievanceDesember 26, 2013, and he was told to 1
submit his grievance on Janu&§y, 2014. (Doc. 57 at 9 {1 ®1.) Plaintiff produced a
copy of the grievance that he says bbrsitted on December 26, 2013 and re-submitf
on January 23, 2014. It states:

On 12-25-13 | was ass[au]lted by 3 infem When | caméo the county
jail I told the lady on my initial classification | need (Protective
Segregation). She still housed me@G#®! Now Officer Graham (2C2
House) let 2 inmates out of their cadl ass[au]lt me.These 2 inmates had
weapons and w[]ere loek down. If yo check JMS (Jail Management
System) cameras on 12-25-13 on secsimtt you’'ll see the whole assault.
| am request[ing] to resolve this by stafication lady bmg terminated and
Officer Graham being terminated fbis reckless [e]ndangerment of my
life.

(Doc. 57 at 27.) The original date on tipgevance is crossed oand illegible and is
replaced with “1-23-14.” Ifl.) The final two lines on thgrievance state “SGT. on 1-23
14 at 2:00 am told me to file a new gr[ief@ cause the one at 4kie was never filed.
SGT that walked/worked T24B @se | filed orig[ilnal grievane at 4th Ave . . . on 12-264
13.” (Id. (ellipses in original).)
Defendant replies that “there is no eande that [Plaintiff] ever filed a timely]
grievance of the December 25th incidenttlas grievance has not been produced
Plaintiff and does not show uim the jail records.” (Doc58 at 2.) In a footnote,
Defendant argues that Plaintifftgievance “shows both the date of 12-Z%-and 1-28-
14, but refers to what a Sewant reputedly told him on 23-14 and Plaintiff dates this
document 1-28-14>" (Doc. 58 at 1 n.1.) Defendambes not explain the significance d

these arguments and the Court will not gues® &3efendant’'s meamg. Defendant has

> The date on the grievancexhdo Plaintiff's signaturdés January 23, 2014, no
January 28, 2014.
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not shown as a matter of undisputed faeit tRlaintiff failed to submit a grievance o
December 26, 2013, with#8 hours of the assauéts Plaintiff claims.

Defendantnext argues that the grievance Plaih submitted “was for being
assaulted, not for a supposed refusal totgnan administrative segregation” (Doc. 38 4

7), and that Plaintiff's “request for relief ims January 23rd and 28grievances (which

are the only ones we have a netof) is for two gards to be terminated,” which “is not

dependent on where Plaintiff imused.” (Doc. 58 at 2-3.These arguments are withod
merit. Plaintiff's grievance clearly relatés both the assaultnd his prior request for
protective segregation: “When | came te tbounty jail | told the lady on my initial
classification | need (ProtecavSegregation). She still housee in GP!” (Doc. 57 at
27.) As relief, Plaintiff asked, in part, thidie “classification lady” be terminatedid.
This grievance put jail officials on noticihat Plaintiff was cmplaining about his
classification and the failure to phitm in protective segregation.

The purpose of the exhaustion requirement isafford corrections officials time
and opportunity to address roplaints internally beforeallowing the initiation of a
federal case.”Brown, 422 F.3d at 935 (quotingorter, 534 U.S. at 525). Plaintiff metf
this requirement. A grievance need onlpypde enough information to allow prisof
officials to take the appropriate responsive measuee Griffin v. Arpaio, 557 F.3d
1117, 1121 (StiCir. 2009);Johnson v. Johnson, 385 F.3d 503, 522 (5th Cir. 2004) (“th
primary purpose of a grievance is to alert gmisfficials to a probla”). Indeed, in this
case, jail officials did take responsivaeasures by putting Plaintiff in protectiv
segregation two days after he was assaulted.

Defendant argues in his Reply that “Ptdfndid not appeal his failure to get ¢
response within seven days aguieed by the rules, thus afining that he did not exhaus
his remedies.” (Doc. 58 at 2, citing “page @433 of the Declaration of Sergeant Jam
Maultsby.”) Defendant furthreargues that “[t]his failurdo grieve his not getting a

response applies (1) to his alleged Decenit&h grievance, (2) to his January 23
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grievance, and (3) to his Jamp&®8th grievance which is noted in Attachment 3 of t
Declaration of Sgt. Maultsby.”ld.)

Defendant does not explain why the “lait@ Institutional Grievance Appeal” filed
by Plaintiff on January 28, 2014 is not an app#ahe failure to receive a response.
that appeal, Plaintiff specifically statesathhe has “no choice but to file thes
institutional grievance appeals to the jaihmoander due to the failure of a response
my original grievance filed on 12-26-13 aagain on 1-23-14 per sa&ant’s instruction.”
(Doc. 57 at 33.) Therefore, Riiif did file an appeal of the failure to respond to h
December 26, 2013 grievanoghich he re-submitted on daary 23, 2014. Nor does
Defendant cite to any rule ah requires an inmate to agpehe failure to receive a
response within seven days. “[Plage 2438fof the Declaratiorof Sergeant James
Maultsby,” Defendant’s only citeon on this issue, is meretyflow chart of the grievance
process; it says nothing aboah inmate needing to apgethe failure to receive a
response within seven daysSe¢ Doc. 40 at 24.) Althoughot obligated to do so, the
Court has reviewed the two versions oé ttnmate Grievance Procedure provided
Defendant and finds no language requiringiranate to appeal the failure to receive

written response. For examplie 2007 version statesath‘[ajn inmate who has not

received a written response to his grievawg@in seven calendar days of submitting |i

or having it submitted tahe shift supervisorinay submit an Institutional Grievance

Appeal through the Heimig Unit, with the pink copy ofhe original grievance attached
unless he has agreed in wrgio an extension of time.” (Doc. 40 at 6 (empha
added).) The 2013 version statkat “[a]n inmate who has hoeceived a resolution or g
written response to his grievanavithin seven working daysiay submit an Inmate
Request Form directly to a shift commander . . .Id. & 17 (emphasis added).) Neithg
version requires that an inmate file gopaal if he does not receive a response {(
grievance in order to exhaussladministrative remedies.

Plaintiff argues that after re-submittifgs grievance on Janya23, 2014, and

n
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then his grievance appeal on January 2842 he was released from MCSO custody and
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“no additional administrative remedies weewailable to [him]after 1-28-2014.”

(Doc. 56 at 4.) Defendant responds “that &adly not true as heoald have appealed the

failure to grant his request and continue tekseermination.” (Doc. 58 at 3.) Defendar

does not explain how Plaintiff could haventinued the MCSO grievance process aff

he was released. The Court finds tlaministrative remedies were effectively

unavailable to Plaintiff once he waeleased from MCSO custody.
Defendant argues for the first time in higlgethat Plaintiff failed to respond to &
Request for Admissions that grievance #1898 “is the onlygrievance regarding

‘refusal of administrative segregation’ thatwyfiled while in jail, fom your booking date

of August 13, 2013 to your release to AD@@G January 28, 2014.” (Doc. 58 at 4,

Defendant cominds that because Riaff failed to respond to this Request fo
Admission, he has “judiciallyadmitted that his only grvance re administrative
segregation, which is the sdbasis for his lawsuit, wasldd about a month beyond thg
appropriate deadline.”ld.) Because Defendant improperigised this argument for the
first time in his Reply, th&€ourt need not consider itSee Padgett v. Wright, 587 F.3d
983, 985 n.2 (9th Cir. 2009)épcuriam) (the court will not consider arguments raised
the first time in the reply brief}Jnited States v. Anderson, 472 F.3d 662, 668 (9th Cir
2006) (recognizing the general principle thajusnents raised for tHest time in a reply

brief are waived).

Defendant has failed to show that Btdf failed to exhaust his administrative

remedies. The Court will therefore denyf@®lant’s Motion for Summary Judgment.
IT IS ORDERED:
(1) The reference to the Magistratadge is withdrawn as to Defendant’
Motion for Summary Jigment (Doc. 38).
(2) Defendant’s Motion for Sumary Judgment (Doc. 38) denied

-11 -
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(3) The Court will schedule a hearing by separate order.

Dated this 9th dagf September, 2016.

Nalb ottt

-12 -

David G. Campbell
United States District Judge




