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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Alejandro Bermudez, No. CV-14-02364-PHX-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Alejandro Bermudez seeks reviewder 42 U.S.C. § 405(g) of the fing
decision of the Commissioner of Socialc8ety (“the Commissioner”), which denieq
him disability insurance benefits under sexs 216(i) and 223(d) of the Social Securi
Act. Because the decision of the Admirasive Law Judge (“ALJJ is supported by
substantial evidence andnst based on legal error, t®mmissioner’s decision will be
affirmed.

l. BACKGROUND
A. Factual Background
Plaintiff lives in Surprise, Arizona.He was born in February 1961 and was 1

years old on the alleged disability onset dileyember 1, 2009. Hpreviously worked

as a construction superintenddrds at least a high school edtion, and speaks English,.

He injured his back when he a0 years old, but he doest recall any incident causing

his current lower back pain. Before Novesnid, 2009, he wodd building walls for
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houses and had to leave early most daysusecaf back pain. After a month or so, he

was told there was no work and he was ldid ble is obese and kdeen diagnosed with
degenerative disc disease of the lumbar spide.has received treatment at the Arizo
Neurological Institute and ¢hBanner Boswell Medical Center Sun City, Arizona.

B. Procedural History
On August 4, 2011, Plaiff applied for disability insurance benefits and

supplemental security income, alleging digbbeginning Novembet, 2009. On April
15, 2013, he appeared withshattorney and testified atheearing in Phoenix, Arizona,

before the ALJ. A vocationaéxpert also testified. Ding the hearing, Plaintiff's

counsel requested that a post-hearing orthopamhsultative examination be performed.

Subsequently, the requested examinatios performed by Jeffrey Levison, M.D. Dr.

Levison’s evaluation and medical source estaént were provided to Plaintiff and hi

5

counsel for an opportunity to respond, however, no response was received by the ALJ.

On July 11, 2013, #h ALJ issued a decision that Piif was not disabled within
the meaning of the Social Security Act. eTAppeals Council denied Plaintiff's reques
for review of the hearing decision, magithe ALJ's decision the Commissioner’s fing
decision. On October 24, 2014, Ptd#irsought review by this Court.

Il. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence thraaonable person might accept as adequ
to support a conclusion considey the record as a wholeld. As a general rule,
“[wlhere the evidence is susgtible to more thn one rational interpretation, one
which supports the ALJ’'s decision, té.J’s conclusion must be upheld.Thomas v.
Barnhart 278 F.3d 947, 954 (9%ir. 2002) (citations omittedgccord Molina v. Astrue
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674 F.3d 1104, 1111 (9th Cir. 22) (“Even when th evidence is susptible to more
than one rational interpretatiowe must uphold the ALJ’sridings if they are supported
by inferences reasonably drawn from the record.”).

Harmless error principles apply inetfSocial Security Act contextMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is hanless if there remains
substantial evidence supporting the ALdlscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®o the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endid. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant's impairment or combination
Impairments meets or medically equals apamment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iil}.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepdur, the ALJ assesses thge

claimant’s residual functional capacity awétermines whether the claimant is st
capable of performing past relevant work4@t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry endsd. If not, the ALJ proceeds tthe fifth and final step,

where he determines whethire claimant can perform any other work based on

claimant's residual functional capacity, eag education, and work experience.
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8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.ld.

At step one, the ALJ found dh Plaintiff meets the insured status requirementg
the Social Security Act tbugh March 31, 2014, and ah he has not engaged i
substantial gainful activity sc@ November 1, 2009. Ategi two, the ALJ found that
Plaintiff has the following seve impairments: obesity amtkgenerative disc disease (
the lumbar spine. Astep three, the ALdetermined that Plaintiff does not have 3
impairment or combination of impairments tima¢ets or medically equals an impairme
listed in 20 C.F.R. Part 40%ubpart P, Appendix 1.

At step four, the ALJound that Plaintiff‘has the residual functional capacity t
perform the full range of medium work defined in 20 CFR 404.1567(c).” “Mediun
work involves lifting no more than 50 poundsa time with frequent lifting or carrying
of objects weighing up to 2pounds.” 20 C.F.R. § 4(b67(c). If someone can dq
medium work, he can also do sedentary and light wiatk. The ALJ furher found that
Plaintiff is capable of performing past relevardrk as a construction superintendent. |
step five, the ALJ alternativelconcluded that, ansidering Plaintiff's age, education
work experience, and residual functional capachgre are jobs that exist in significar
numbers in the national economyatiPlaintiff can also perform.

IV.  ANALYSIS

A. The ALJ Did Not Err in Giving Littl e Weight to theMedical Statement
by Terrie Pasch.

Under 20 C.F.R. 8§ 404.15(8, only licensed physicians, licensed or certifig
psychologists, licensed optomstd, licensed podiatristand qualified speech-languag
pathologists are considered “acceptable medical sourddelina v. Astrue 674 F.3d
1104, 1111 (9th Cir.@2). “Other sources” are notteéled to the same deference g
“acceptable medical sources.ld. The ALJ may discount testimony from “othg
sources” if the ALJ gives reasonsrigane to the witness for doing séd. Under 20

C.F.R. 404.1513(d), “other sources”cinde nurse practitioners and physician
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assistants. Information fno “other sources” cannot establish the existence o
medically determinable impairment, butethnformation “may be based on speci
knowledge of the individual and may pide insight into the severity of the
impairment(s) and how it affects the indivadis ability to function.” SSR 06-03p, 200¢
WL 2329939.

Plaintiff contends the ALJ erred by affang “little weight” to the November 7,
2012 Medical Statement Regarg Spine Disorderfor Social Security Disability Claim
completed by Terrie Pasch, whdra refers to as his “treating nurse practitioner.” On {
medical statement, however, she identifies déleas a physicians’'ssistant. Moreover,

despite the ALJ’s reference ker as a “treating providednd inconsistencies “with hel

[ a

he

own treatment records,” neither the parties nor the ALJ cite to any treatment recoyds

other evidence showing that Ms. Pasch eweaitéd Plaintiff. Théweading on the form
represents it came from Freedom Disability, Bueial Security Disability Experts, with
a Connecticut address, and the record lankgseaidence that Plaintiff received treatme
from Ms. Pasch or anyone in Connecticut.

Assuming Ms. Pasch actually treated R, however, she is not an acceptab

medical source, and the Medical Statem&egarding Spine Borders for Social

Security Disability Claim isot entitled to greater weighhan opinions of acceptable

medical sources as Plaintiff contends. Mssch opined that Plaintiff can stand 1

minutes at one time and sit 15 minutes at ime. She did not respond regarding tf

total amount of time he can stand in a wogkdathe total amount of time he can sit in

workday. She opined that Plaintiff can Bffpounds on an occasial basis and 5 pounds

on a frequent basis but can never bend oopst She indicated that Plaintiff suffere
from pain that is moderate, and objective sighgain are tenderness to palpation a
limitation of motion. She fuhter opined that Plaintiff wilfrequently need unschedules
interruptions of work routine to alleviate painring the day and will probably frequentl
miss work due to exacerbations of paifhe ALJ identified the&ollowing reasons for

giving the Medical Statement little weight:(1) the opinions regarding exertiong
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activities did not indicate how long Plaintiff calo these activities ian 8-hour day; (2)

assessment of “moderate” pain is unhelpktause “moderate” is undefined; and (3) it|is
inconsistent with treatment records indicgtthe claimant’s condition is stable and well-
controlled. These reasons are germangh® Medical Statement and supported by
substantial evidence.
Moreover, Plaintiff has not satisfied himurden to prove that this source has
“special knowledge of the individual.” Heas not identified any @&lence in the record
showing any basis for the source’s knadge of Plaintiff’'s functional limitations.

B. The ALJ Did Not Err in Evalua ting Plaintiff's Credibility.
In evaluating the credibilitpf a claimant’s testimony garding subjective pain o

other symptoms, the ALJ is required to engagea two-step analysis: (1) determine

whether the claimant presented objective radevidence of an ipairment that could

reasonably be expected to produce some degree of the pain or other symptoms alleg

and, if so with no evidence of malingerin@) reject the claimant’s testimony about the
severity of the symptoms only by giving spg clear, and convincing reasons for the
rejection. Vasquez v. Astry®&72 F.3d 586, 591 (9th Cir. 2009).

In making a credibility determinatioran ALJ “may not reject a claimant’g
subjective complaints basedlaly on a lack of objectivanedical evidence to fully
corroborate the claimant’s allegationsBray v. Comm’r of Soc. Sec. AdmiB54 F.3d
1219, 1227 (9th Cir. 2009) (internal quotetimarks and citation omitted). But “an ALJ

may weigh inconsistencies between thengtait's testimony and his or her condug

—

daily activities, and work mord, among other factorsltd. The ALJ must make findings
“sufficiently specific to permt the court to conclude that the ALJ did not arbitrarily
discredit claimant’s testimony.Thomas v. Barnhar278 F.3d 947, 95@th Cir. 2002);
accord Tommasetti v. Astrug33 F.3d 1035, 103®th Cir. 2008).

First, the ALJ found that Plaintiffs medically determinable impairments could
reasonably be expected to cause tHegad symptoms. Second, the ALJ found

Plaintiff's statements regarding the intensipjersistence, and limiting effects of the
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symptoms not credible to ¢hextent they are inconsistewith the ALJ's residual
functional capacity assessment.

Plaintiff alleges that his disability begam November 1, 20090n February 15,
2010, Plaintiff's prescription for Percocet was renewed for chronic back pain,
examination by a treating medical providevealed “moderate lower lumbar tenderne
without radiation.” On April9, 2010, Plaintiff's prescriptn for Percocet was refilled

and Plaintiff reported he haddiehaving more back paindhad to use more medicatio

N

recently. He also reported that he normaligeps well. On June 29, 2010, Plainti

f

anc

SS

reported he had had a significantrease in back pain sede helped someone unload

concrete blocks fivaelays before. He was prescribBércocet and referred to a pain

management specialist. Orugust 16, 2010, Platiff reported that Percocet generall

described his lower back ipaas “normally well controlled by the Percocet.” O
September 17, 2010, Plaintiff was “encouragede as active aBe can and also tg
consider the possibility of going to pain management for his back pain.” On Octobg
2010, Plaintiff saw the nurgaractitioner for a refill of Pexxcet, and she med that “he
feels that he is stablend doing well but certainly codlnot maintaina normal life
without having the medication to ease his bpak.” Plaintiff reported that he “mostly
sleeps well if he has his pain medication.”

On July 5, 2011, Dr. Jeranfel Hermz changed Plaintiff's prescription fron
Percocet to Vicodin, noted that Plafhthad missed his appointment with a pa
management specialist, and advised Plaintifkeep the appotment rescheduled for
August 2011. On August 10, 2011, Ptdinwas seen by Dr. Lawrence Kutz of th
Arizona Neurological Institutéor evaluation of back painOn September 6, 2011, an
again on October 4, 2011, Dr. Kutz perfotme bilateral lumbar selective nerve roq
block at L5 at the Banner Boswell Medical Center.

On October 10, 2011, Plaintiff comeped an Exertional Daily Activities

Questionnaire in which he statétat he is not able to deery much because his lowe
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back pain prevents him from maing over, and he cannot run, walk for more than five
minutes, lift more than five pounds, or get@od night’'s sleep. He said his lower bagk

pain also makes his legs hurt. He repotted on an average day he watches televisipn,

goes outside for a while, and eats. He also reported that he does his own droce

shopping weekly and can de\a car for approximately 2@inutes before getting lowe
back pressure. He said the does not do any activities sigle of his home and he does
no household chores except microwave cookihig reported that he must lie down far
about 30 minutes every two or three houflhe only medicatiome identified was one
“acetaminophen 5-500” tablet twiimes per day, whitlikely refers to a combination of
5 mg hydrocodone and 500 mg acetaminophen, a generic form of Vicodin.

On November 17, 2011, Plaintiff ratedshthronic low back pain at 7/10 ang
reported to Dr. Kutz that his leg symptomsihrasolved after the epidurals. Dr. Kufz
noted that Plaintiff walked without diffitty, had no apparendistress, and had not
attended physical therapyDr. Kutz encouraged Plaifitito do home exercises. On
December 13, 2011, Dr. Kutz fiermed bilateral lumbar facgbint nerve ablations at
L4-5 and L5-S1.

On February 9, 2012, Plaifftreported to psychologist Carl Mansfield, Ph.D., thiat
he does light cooking, such as preparingdsaches and frozen foodand is able to do
lighter household chores, such as washingedisind dusting. He said that he does his
own laundry and some raking and lawn mowwith short breaks. He reported that hjs
brother takes him grocery shopping once acéva week, and he doast use an electric
t

scooter in the store. He also reported teatvalks his dog for a block and tries to do
three times daily. He said he watches taiewi, reads magazines, sometimes listeng to
music, and enjoys sitting outsid Plaintiff also said he germs self-care independently,
but it is sometimes painful.

On April 18, 2012, Dr. Kuta notes state that Plaifi obtained moderate relief
from the facet joint nerve ablation. He expaced a significant increase in pain for

approximately three days with “near compleggef” for three to dur weeks and then g
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gradual increase of pain over the next saivenonths. Physical examination revealg
moderate tenderness of the lumbar spibe. Kutz recommended stretching exercise
On August 17, 2012, D Kutz performed a bilateral sacrsglective nerve root block a
S1.

On April 15, 2013, Riintiff testified that pain medation reduces the severity 0
his pain about 30%. He said that after leeineed injections, he could not walk for abol
three days, and then his pain would improveatoout three weeks. Haso testified that
his legs hurt all of the timeand he would be able to sit an office clair for only 15
minutes before he would need to get upd aralk for about fiveminutes before sitting
down again. He testified thkg and back pain prevertisn from sleeping well at night
so he takes a nap for an hour or two duringdngime. He said he lives with his paren
and does no household chores except oooally washing a dish he has used.

The ALJ found Plaintiff’'s statements caroing the intensity, persistence, ar
limiting effects of his symptoms not entiretyedible not only because they were n
corroborated by objective medical evidenceghsas X-rays and MRIs, but also becau
clinical findings, including physical examinations, documented only minima
abnormalities, and treatmemécords indicate pain meditan and other treatments
permitted Plaintiff to function somewhat normallyhe ALJ noted thalthough Plaintiff
testified that he experiences side effdoisn his medications, treaent records did not
show that he had reported sieliéects to his treatment providers. The ALJ also found
delay in seeking pain management treatment and his failure to attend prescribed p
therapy indicate Plaintiff's pain was not avese as he alleges. Further, the ALJ sé
that Plaintiff's credibility wasmpugned by admissiorteat he was “let go” from his lasf
job, received unemployment insurance bengdfisked for work after his last work ende
in November 2009, exercised by walkingotwr three times per week, had helped
friend unload concrete blocks, and hadpkd a friend with “some work.” Thus
substantial evidence supports finding that the ALJ providpdcific, clear, and

convincing reasons for discrediting Plg#ii's subjective symptom testimony.
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C. The ALJ Did Not Err in Her Examination of the Vocational Expert.
“An ALJ may use the testimony of a vocational expert to determine whethe

claimant can perform past relevant workGhanim v. Colvin763 F.3d 11541166 (9th

Cir. 2014). An ALJ may rely on a vocatidnexpert’'s testimony that is based on
hypothetical that contains all of the limitations the ALJ found ibfedcand supported by
substantial evidendae the record.Id.

Here, the ALJ posed a hypetical with limitations based on the physical residy
functional capacity assessment preparedii®y state agency reviewing physician g
reconsideration, Ernest Griffith, M.D. &MALJ included three environmental limitation
(i.e., extreme cold, vibration, and hazards3 described by Dr. Griffith.: “Avoid
concentrated exposure.” Dariffith did not explain whathe meant by “concentrateq
exposure,” and it is not appatehow an individual coulthave “concentrated exposure
to extreme cold, vibrations, or hazardsctsuas machinery or heights. When th
vocational expert questioned the meanindgooincentrated exposure,” the ALJ tried t
give the phrase some reasonable meaning and reframed the hypothetical to i
“occasional exposure.” However, the Alndust not have found the environment
limitations to be credible arglipported by substantial evidenin the recordecause she
did not include any in the residual functibmapacity assessment. Therefore, how f{
ALJ presented environmentéimitations in the hypothetical posed to the vocatior
expert is immaterial.

D. “New” Evidence Regarding Consultatve Examining Physician Jeffrey
Levison, M.D., Does Not Warrant Remand.

During the April 15, 2013 hearing, Phiff's counsel requested that a pos
hearing orthopedic consultafivexamination be performedOn May 8, 2013, Jeffrey
Levison, M.D., examined Plaintiff and prepared a Medical Source Statement of Abil
Do Work-Related Actities (Physical). Dr. Levison’'s evaluation and medical sou
statement were provided to Plaintiff amgs counsel for an grtunity to respond,

however, no response was reeghby the ALJ.The ALJ afforded “nore weight” to Dr.
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Levison’s opinion than to the opinions oktktate agency reviewing consultants beca
he was able to personalixamine Plaintiff and his examation was more current.

Dr. Levison reported that he reviewededical records but did not see ar
objective diagnostic testing results regarditigintiff's alleged bujing/herniated discs.

He also reported that Plaintiff said he wast taking any medications whatsoever

Upon examination, Dr. Levison noted PidEf had “moderate callouses over eithe

use

y

er

hand.” Dr. Levison reported “no palpati@n percussion tenderness of the spine” and

“full range of motion about the cervicalhdracic, and lumbar spine.” Dr. Leviso
observed Plaintiff “bendingat the waist applying andemoving his shoes without
difficulty or evidence of pain or limitatiofi@nd sitting “in a se&d position binging his
knees up to his chest and then crossingldgs in order to tie his shoes” “withou
significant evidence of pain éimitation.” Lumbrosacral spm X-rays were performed a
the time of Dr. Levison’'s examinationyhich showed “very minor and minima
degenerative changes at L2 through L4,’8v minor and mild anterior osteophyt
formation at T12/L1,” and normal disc gaits throughout the thoracolumbar spine. [
Levison said that Plaintiff reported low baphkin, but “is likelymarkedly exaggerating
his condition and limitations.” Dr. Levisoonpined that Plaintiff has no physica
functional limitations except for lifting/carrygn more than 50 pounds no more thg
occasionally.

Plaintiff contends that remand is aessary because “new” and “materia

evidence gives rise to a “reamble possibility” that the AL@ould not havegiven “more

! Plaintiff incorrectly contends Dr. Leson’s failure to see objective diagnost
testing results in the records demonstrates hle did not sufficiently review the medics
records. Plaintiff does not cite to any aftjee diagnostic testing results in the medic
records and relies (without citati) only on Plaintiff's reportof pain to his doctors.
Plaintiff also contends that Dr. Kutz refed to an MRI, which R Kutz described as
showing a “small L4/5 disc protrusion, spofasrs with mild spinal stenosis.” Dr|
Levison did not overlook the MRI because itsa@ot in the record, and he ordered a
reviewed the results of an-bay performed the same dayldas examination, which also
showed only minor and minirhdegenerative changes.

-11 -

L

[

D

rr.

AN




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

weight” to Dr. Levison’s opinion if she Haconsidered two prior licensing Advisor
Letters. Plaintiff has submitted to the Coarletter from the Arona Medical Board
dated April 6, 2012, stating that during abfic meeting on Apti4, 2012, the Board
voted to issue Dr. Levison an “Advisory tter for inadequate medical records and f
prescribing testosterone refills without perfing a physical examination.” It alsg
states, “This matter does not rise to the level of discipline.” Plaintiff also submitted t
Court a letter from the Arizona Medical Boatdted February 27, 2004, stating that “tl
Board voted to issue Dr. Levison an Advisastter for obtaining inadequate history of

patient in an urgent care setting.” It altates, “The violation is a technical violatio

that is not of sufficient merit to warrantsdiplinary action.” Neither letter provides any

basis for questioning Dr. Levison’s competent@erforming a physical examination o
in understanding a radiologs report of X-ray results.

Upon judicial review of a final decisioof the Commissioner of Social Security
the court has the power to enter a judgmafiirming, modifying, or reversing the
decision, with or without remanding the cadisea rehearing, under sentence four of 4

U.S.C. 8 405(g). The court iaiscretion to reverse and remand either for an awart

benefits or for further administrative pemdings only if the ALJ's decision is not

supported by substantial evidermesuffers from legal errorSmolen v. Chatei80 F.3d
1273, 1292 (9th Cir. 85). The Court may not remand this case under sentence fo
42 U.S.C. 8§ 405(g) because the ALJ’'s decissosupported by substantial evidence a
is not based on legal error.

Under sentence six of 42 U.S.C. 8§ 4f)5(the court “may at any time orde
additional evidence to bekian before the Commissioner 8bcial Security, but only
upon a showing that there ismevidence which is materiahd that there is good caus
for the failure to incorporatsuch evidence intthe record in a prioproceeding.” The
two Advisory Letters are not new evidenbecause they existed before Dr. Levisq
examined Plaintiff and beforéhe ALJ issued her deomsi. Regardless of whethe

Plaintiff had good cause for not submitting the Advisory Letters to the ALJ in respon
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Dr. Levison’s opinion, the Advisory Letterseanot material because they do not be
directly and substantially on the matter in dispuee Luna v. Astru&23 F.3d 1032,
1034 (9th Cir. 2010).Therefore, this matter may not be remanded for the Commissi
to consider the two Advisory Letters.

IT IS THEREFORE ORDEREDRhat the final decision of the Commissioner (
Social Security is affirmed. The Cledhall enter judgment accordingly and shd
terminate this case.

Dated this 29th day of April, 2015.

Ao VW e

~ NeilV. Wake
United States District Jge
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