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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Airbus DS Optronics GmbH, No. CV-14-02399-PHX-JAT
Plaintiff, ORDER

V.

Nivisys LLC, et al.,

Defendants.

Defendants Nivisys, LLC (“Nivisys”) ahWWWT Enterprises, LLC ("WWWT”)
present the question of whether this case shbellitigated in the Birict of Arizona or
out in the West Texas town of El Pasoalidition to this motion for a change of vend
(Doc. 45), the parties have filed numeraiker motions. The Court now rules on th
pending motions.

l. Background

Plaintiff Airbus DS Optronics GmbH (“Abus”) filed this lavsuit for declaratory
relief against Defendants Nivisys, LLC (“Nivisys”) and WWWT Enterprises, Ll
("“WWWT?"), seeking a declarain that Nivisys and WWWT are liable to Airbus on
judgment against their alleged predesmr, Nivisys Industries, LLC (“Nivisys
Industries”).

Il. Motion to Change Venue

WWWT moves for a change of venue, askiihg Court to transfer this case to th

Western District of Texas, El Paso Divisidioc. 45 at 2). Nivisys joins in WWWT'’s
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motion. (Doc. 46).

A.  Background

Nivisys Industries is a now-defunct lited liability company organized under th
laws of the state of Arizona. (Doc. 55 gt Bs corporate history is somewhat comple
but the following facts suffice for purposetdeciding the pending motion. Airbus an
Nivisys Industries entered into a contraghich the latter breacheatound October 2011.
(Doc. 28 at 3). By this santane, Nivisys Industries had feilted on a credit agreemer
with a third party and ceased business dmmra. (Doc. 41-1 at 3). In November 201
First Texas Holdings Corporation (“Fir§iexas”), a Delaware corporation with it
principal place of business in El Paso CgurTexas, (Doc. 55 a2), lent money to
Nivisys Industries to restart its operationsp¢D41-1 at 4). Followig additional loans to
Nivisys Industries, First Texas exercisedagtion to purchase Nivisys Industries’ prio
credit agreement. (Doc. 41-1 at 4). First Tetkesn became the senior secured creditor
Nivisys Industries.Ifl.) First Texas assigned its rights aseturity interests to Nivisys,
who demanded that Nivisys Industries cure its defaldt. gt 5). Nivisys then filed a
receivership action against Nivisys Indussriin Maricopa Coumt Superior Court,
seeking damages and requesting appa@ntrof a receiver. (Doc. 51-1 at 39).

In March 2012, Nivisys assigned its rigland security interests to WWWT, wh
became Nivisys Industries’ senior secured credittd.) (After Nivisys Industries
threatened to file bankrupt, it entered into a settlemieagreement with WWWT in
which Nivisys Holdings, LLC (“Nivisys Holding$ (Nivisys Industries’ parent company)
surrendered its ownership interests in Bya Industries to WWWT in exchange for

release from the credit agreemeid.)(Nivisys Industries, hoewer, still owed WWWT
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! “When reviewing a motion to transfer venue . . . a court may consider evidenc:

outside of the pleadings but must draw r@lasonable inferences and resolve factt
conflicts in favor ofthe non-moving garty.SIee%y Lagoon, Ltd. v. Tower Grp., Ln809
F. Supp. 2d 1300, 1306!.D. Okla. 2011). The Court Bdound the facts accordingly.

Because the standard for cm®sing the facts is different on a motion to transf

venue than it is for a motioto dismiss, the Court has separately stated the backgrd
sections for each motion at issue.
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under the credit agreement apglentually agreed to surrezrdmost of its assets tq
WWWT as partial satisfaion of its debt owed.Id. at 6). Nivisys Indstries also sold
most of its personal property to Nivisyesxcept for certain government contractsl.)(

After the government contracts were fulfdle Nivisys Industries (then called N.I

Liquidation, LLC) was dissolvedId.)

After WWWT acquired its ownership intests in Nivisys Industries and Nivisys

Industries sold most of itpersonal property to Nivisysnost of Nivisys’ operations
moved to Texa$.(Id. at 7). All of Nivisys’ operationsre currently in Texas, including
manufacturing, engineering, daradministration, with the eeption of four employees

who remain in Arizona.ld.)

According to Defendants, many of teansactions involving Defendants took

place in Texas. Defendants allege that thgotiations relating to the loan from Firs
Texas occurred in Texas, Virginia, and Maryla(idoc. 41-1 at 7). They also allege th3

the assignment from Nivisys to WWWTcaurred in Texas, the surrender agreemsd

between Nivisys Holdings and WWWT was negted and executed in Texas, and a Qi

of sale from WWWT to Nivisysvas executed in Texadd() Airbus disputes some of
these assertions, claiming that the signatdoesome of these agreements were Arizo
residents. (Doc. 60 at 6). Airbus points out thae Walsh, the President of Nivisys, Is @
Arizona resident.I{l.) Airbus also alleges that partiesthe various agreements involvin
Nivisys, Nivisys Industries, WWWT, and First Texas werpresented by Arizona
counsel. Id.)

Airbus first sued Nivisys Industries ia foreign court, and then obtained

judgment against Nivisys Industries in Mapa County Superior Court. (Doc. 51-1

21-22). Airbus seeks in the present actionditect on this judgment against Defendant$

2 The Court has reviewed Airbus’s contention that Nivisys continued to opera
business in Arizona until “at least July 31,120' But Airbus’s ctations do not support
this contention; they merely show that late 2012 there were Nivisys Industrig
operations in ArizonaSee(Doc. 41-2; Doc. 51-2). For example, although Airbus ci

Ivisys’ response to an int@gatory as evidence that Nivisys currently being operated

from Scottsdale, Arizona, most of the _[duzyees disclosed as having an Arizor
residence last worked for Wsys Industries in 201%5ee(Doc. 60-1 at 23).
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B. Legal Standard

“For the convenience of partieand witnesses, in the intstef justice, a district
court may transfer any civil action to any atlakstrict or division where it might have
been brought. . . .” 28.S.C. 8§ 1404(a). The puose of the change of venue statute is
“prevent the waste of time, energy and mpaad to protect litigants, withesses and t
public against unnecessary inconvenience and expevae.Dusen v. Barragk376 U.S.
612, 616 (1964) (citation andternal quotation marks omitted).

“When determining whether a transfer is proper, a court must employ a two

analysis. A court must first consider thee$hold question of whether the case col

have been brought in the forum to which theving party seeks to transfer the case.

Park v. Dole Fresh Vegetables, In664 F. Supp. 24088, 1093 (N.D. Ga2013). “In
order that the case ‘might have been broughthe proposed transferee district, the col
there must have subject matjerisdiction and proper venuand the defendant must b
amenable to service of pegs issued by that courkKachal, Inc. v. Menzie/38 F. Supp.
371, 372-73 (D. Nev. 1990).

Second, a court must consider whether phoposed transferee district is a mo
suitable choice of venue based upon the caewnee of the parties and witnesses and {
interests of justiceSee Park 964 F. Supp. 2d at 1093. The Ninth Circuit Court

Appeals has enumerated factors that a goast consider in making this determination:

(1) the location whre the relevant agreements were
negotiated and executegz) the state that is most familiar
with the governing law, (3) the ghtiff's choice of forum, (}411)
the respective parties’ contactwith the forum, (5) the
contacts relatln% to the plaintiff's cause of action in the
chosen forum, ( %the differences the costs of litigation in
the two forums, (7) the availdity of compulsory process to
compel attendance of unwillingon-party witnesses, and (8)
the ease of access to sources of proof.

Jones v. GNC Franchising, In@11 F.3d 495, 498-99 (9th CR000). No single factor is
dispositive.See Stewart Org., Inc. v. Ricoh Co87 U.S. 22, 31 (1988).

The party seeking a changd venue bears the burdesf establishing that a
transfer of the case is prop€ommodity Futures Trading Comm’n v. SavagEl F.2d
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270, 279 (9th Cir. 1979).
C. Analysis
Airbus does not challengthe motion to change venuan the basis that thg

Western District of Texas is not a proper verar this lawsuit. Acordingly, the Court

confines its analysis to the dispute at esswhether the convemee of the parties and

witnesses and the interests dftjue justify a change of venue.

Defendants argue that several factors c#lusé&Vestern District of Texas to be the

better venue for this case. The Couilt address each faat in turn.
1. Location Where the RelevantAgreements were Negotiated and
Executed
Defendants argue that a transfer of weria the Western District of Texas i
appropriate because the agreements relevant to Airbus’s claims were executq
negotiated outside of Arizonajostly in Texas. (Doc. 45 at 5). They contend that f
relevant agreements that are the subject ofdkisuit are those that allegedly give rise
Nivisys’ liability as the sucasor to Nivisys Industriesld)); see also(Doc. 29 at 4).
Defendants assert that the negotiations caomegrthe purchase dhe credit agreement
the assignment of rights, and the soder agreement between WWWT and Nivis)
Holdings, among other agreements, were atharily negotiated in Texas. (Doc. 45 &
5).

Airbus argues that the agreements updrich its lawsuit is based are not the

agreements between Nivisys Industries, WWWiFst Texas, and others, but rather tf

original contract and purchaseder between Airbus and Nivisyndustries as well as the¢

judgment that Airbus obtained @gst Nivisys Industries in afirizona court. (Doc. 60 at
5). Thus, Airbus contends, the relevantemgnents were negotil and executed in
Arizona. The Court disagrees. Airbus’ First Anded Complaint purports to state a cau
of action for successor liability based upthe dealings betweeNivisys Industries,
Nivisys, and WWWT See(Doc. 29 at 4). Moreover, Airbudentifies itselfas a creditor

of Nivisys Industries.Ifl. at 5). Once Airbus reduced itkaim against Nivisys Industries

S
d 3
he

[o

—+

!

e

174

se




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

to a final judgment, the underlying cause aftion giving rise to the judgment is

irrelevant for purposes @bllecting on that judgment.
Airbus also alleges, however, that thgreements between Nivisys Industrig
Nivisys, WWWT, and First Texas were noimarily negotiated in Texas. Airbus point

out that out of six signatories to tlsettlement agreement between WWWT, Nivis

Industries, and Nivisys Holdings, all but fonere and are residents of Arizona. (Doc. 6

at 6). Thomas Walsh, the president of WWWa@sides in Texas. (Doc. 41-1 at 8). Th
remaining signatory resides inrginia. (Doc. 45 a¥). The Court finds that the extent t
which the various agreants at issue were negotiateddmympanies based in Texas, th
does not overcome the Arizona connections shahthis factor supports Texas venue.

2. The State Most Familiar with the Governing Law

\4

Defendants argue that the governing law is tase is that of Texas, and as such

Texas is most familiar with the governing lawd.(at 5). Airbus contends that Arizon;
law applies. (Doc. 60 at 8Recause the Court has not giettermined which state’s law
applies, this factor does not igk in favor of either venue.

3. Plaintiff's Choice of Forum

Defendants argue thairbus’s choice of forum is ditled to less deference than it

would otherwise be afforddoecause Airbus does not reside in Arizona. (Doc. 45 at

Generally, a plaintiff's choice of forum entitled to substantial consideration; howeve

“the degree of deference is substantiaiyninished” when thechosen forum is not
plaintiff's residence, the conduct at issuecarred in a different forum, or plaintiff's
choice of forum was its second choi€ark, 964 F. Supp. 2d at 2@. Here, Airbus is
entitled to some deference because althaugles not reside in Arizona, some of th
conduct at issue occurred ini2Zsna. Some of the signatories to the various transacti
involving Nivisys Industries resided in Aoma, and Nivisys Industries continued

operate in Arizona for at least a short wlafeer Defendants became involved as a leng

(and later owner). Accordinglyhis factor weighs slightly in favor of Arizona.
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4. The Respective PartiesContacts with the Forum

Defendants contend that neither party fislsstantial contacts with Arizona. (Dog.

45 at 6). They contend that virtually all thfe witnesses and rads are in Texasld.)
But as the Court has explained, most ofuhimesses to the agreements allegedly givi

rise to successor liability ref in Arizona. The convenienad witnesses “is often the

most important factor in rekang a motion to transfer.Park, 964 F. Supp. 2d at 109%

(citation omitted). Airbus also correctly poingsit that Nivisys has substantial contag
with Arizona because it contindeperations within the stagad currently represents t(
the world that it operates in Stsdale, Arizona. (Doc. 60 at 10).

Most significantly, Defendants initiatedraceivership action in Maricopa Count
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Superior Court against Nivisys Industriddius, Defendants have already had contacts

with Arizona courts.
Accordingly, this factor wighs in favor of Arizona.
5. Contacts Relating to the Partie’ Cause of Action in the Chosen
Forum
Defendants argue that because most @frétords and witnessare in Texas, the
contacts relevant to Airbus’s cause of actisupport venue in Texas. (Doc. 45 at ]

Airbus argues that because it contracted Wthisys Industries within Arizona and &

number of witnesses reside in Arizona, tfastor favors Arizona. (Doc. 60 at 10-11).

Although Defendants contend that the fagitging rise to this litigation occurred in
Texas, because the assignments and setiteagreements inveéd both Texas and
Arizona companies, this factor is neutral.
6. Differences in the Cost ot.itigation in the Two Forums

Defendants contend that the cost of litiga will be higher in Arizona rather thar
Texas, and therefore this favors transfernvegiue to Texas. (Doc. 45 at 8). But maf
witnesses are located in Aoa, and although many documents are located in Te
there is no significant added expense to producing documents in Arizona inste

Texas. The fact that Defendants’ counsel ated in Texas, however, tips this factor

7).
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favor of Texas.

7. The Availability of Compulsory Process

Airbus argues that because most of the witnesses reside in Arizona, they will b

outside the subpoena power of the Westesiriot of Texas. (Doc60 at 13). Defendants
argue that because most thie witnesses reside in Texathey will be outside the
subpoena power of the Digti of Arizona. (Doc. 45 aB). Because most of the
signatories to the settlement agreement aadther agreements were Arizona residents,
the availability of compudory process favors the District of Arizona.
8. Ease of Access to Sources of Proof

Because this case involves both Arizamal Texas companies and witnesses, bpth
the District of Arizona and the Westernsict of Texas have approximately equal
access to sources of proof. As with the prasifactor, the number of witnesses in each
state favors Arizona, and because documeodlymtion can occur irither state, this
factor favors Arizona.

9. Public Policy

The public policy of the fomnm state is a factor to be considered in analyzing a
motion to change venudones 211 F.3d at 499. “Arizondas a basic public policy
interest in regulating condti within its borders.Landi v. Arkules 835 P.2d 458, 463
(Ariz. Ct. App. 1992). Central to Airbus'sontentions for successbability is that by
continuing to operate withiArizona and representing thidtvisys continued to operats
within Arizona, Defendants are successofsNivisys Industries. Thus, the Arizona
connections in this case argevant to the issue of caotigon on Airbus’ judgment. On
the other hand, Texas also has a public patitgrest in adjudicatig disputes that occuf
within its borders. Buthe present dispute spans bothestaand considering that the basis
for successor liability molves continuing Arizona opations, public policy favors
Arizona.

10. Conclusion

Weighing the factors, the Court concludes that a change of venue to the Weste

-8-
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District of Texas is not warranted. Althougfire facts alleged ithis case involve both

Arizona and Texas witnesses and entitieg, flact that Airbus obtained an Arizon

judgment against Nivisys Industries and Deferdaliability is based in part upon theif

continued operations of a company named $ywiwithin Arizona both weigh in favor of
Arizona as the best venue for this case. Mwoee, Airbus is entitled to some deference
its choice of forum. For these reasons, ther€Cwill deny Defendants’ request to chang
venue.

[ll.  Motion to Dismiss

WWWT moves to dismiss Airbus’s FirAmended Complaintn the grounds that
it fails to state a claimpon which relief can bgranted. (Doc. 41).

A. Background

Airbus alleges the following facts, wah the Court assumes to be true fi
purposes of deciding the pending motiordismiss: Nivisys Industries, LLC (“Nivisys
Industries”) was a limited liality company organized under the laws of the State
Arizona, formed on or about January 26020(Doc. 28 | 8). I'March 2008, Nivisys
Industries’ members sold thmefull interest in Nivisys hdustries either to Relativity
Holding, LLC (“Relativity Holdng”), a Delaware limited liabty company, orto one of
Relativity Holding's subsidiaries, NivisyHoldings, LLC (“Nivisys Holdings”).I¢l. 1 9).

In or about October 201Nivisys Industries breached a contract between itg
and Airbus that had beaxecuted approximately mr about September 2008d.({ 10).
Airbus obtained a judgment against Nivisyslustries in Stuttgart Regional Cour
Germany. [d. {1 11). Airbus later obtained a judgment against Nivisys Industrieg
Maricopa County Superior Courtd( { 12).

On or about May 14, 201ZRelativity Holding or Nivsys Holdings transferred
ownership of Nivisys Industries to WWWTId( § 13). WWWT is a wholly owned
subsidiary of First Texas Hiting Corporation (“First Tex&), a Delaware corporation
owned by Thomas P. Walshd({ 14). WWWT transferred Nigys Industries’ assets tq

a newly-formed Delaware limited liabilitgompany, Nivisys, LLC (“Nivisys”). Ifl. 1
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15). Nivisys is a subsidiary of First Texaand continued conducting the business

Nivisys Industries at the same place ofibass with “many of the same employee

customers, and suppliersid( 1 16-17). Nivisys continugs conduct the business of

Nivisys Industries. Ifl. § 18). Airbus believes that all dfivisys Industries’ assets havs
been transferred to Nivisys, rendering Nigdndustries insolventna unable to satisfy
Airbus’s judgment.i@. 1 19).

B. Legal Standard

A complaint may be dismissed under FafldRule of Civil Procedure (“Rule”)
12(b)(6) for failure to state @aim upon which relief can be granted if it fails to state
cognizable legal theory or fails to allege sufficient facts undegaizable legal theory.
Balistreri v. Pac. Police Dep't901 F.2d 696, 699 (9th Cit990). To survive a motion to
dismiss, a complaint need contain only “@rsland plain statement of the claim showir
that the pleader is entitled telief” such that the defendaist given “fair notice of what
the . . . claim is and the @unds upon wikch it rests.”Bell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007) (quotirteed. R. Civ. P. 8(a)(2) ardonley v. Gibson355 U.S. 41,
47 (1957)).

But although a complaint “does not nedetailed factual allegations,” a plaintifi
must “raise a right to relieabove the speculative levelld. This requires more than
merely “a formulaic recitation of the elements of a cause of actidnX complaint must
“state a claim to relief thas plausible on its face Ashcroft v. Igbal556 U.S. 662, 678
(2009) (quotingTwombly 550 U.S. at 570). Facial pkibility requires the plaintiff to
plead “factual content that allows the cototdraw the reasonablinference that the
defendant is liable for the misconduct allegdd.”“Where a complaint pleads facts tha
are ‘merely consistent with’ a defendanligbility, it stops short of the line betweer
possibility and plausibility oentitlement to relief.1d. (quoting Twombly 550 U.S. at
557) (internal quattion marks omitted).

In reviewing a complaint for failure to staa claim, the Court nsti“accept as true

all well-pleaded allegations of rtemial fact, and construe thamthe light most favorable
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to the non-moving party.Daniels-Hall v. Nat'l| Educ. Ass;i629 F.3d 992998 (9th Cir.
2010). However, the Court doestrtave to accept as true “allegations that are mel
conclusory, unwarranted deductiondaft, or unreasonable inferencelsl”

C. Declaratory Judgment

WWWT argues that Airbus fails to stadieclaim for a declaraty judgment that

Nivisys is liable as a successor to Nivisydustries for Nivisys Industries’ debts becau

Airbus was neither a party nor a third-pyatieneficiary to the transactions betwee

WWWT, Nivisys, First Texas, and Nivisylndustries. (Doc. 41 at 5). WWWT cite
several cases for the propositioattionly a party to a contract a third-party beneficiary
has standing to bring a declaratory judgmaction relating taights and obligations
under that contractld.)
In this case, Airbus is not a party tftee agreements beden WWWT, Nivisys,

First Texas, and Nivisys Industries. N@ it a third-party beneficiary of those
agreements. However, WWWTagument fails because Aub is a judgment creditor
Although WWWT is correct tht generally standing to ibg a declaratory judgment
action relating to a contract requires privityaothird-party beneficiary, this rule applie
only to pre-judgment plaintiffsSSee Anderson v. Everest Nat'l Ins. (&84 F. Supp. 2d
974, 979 (D. Ariz. 2013). Judgment creditorgdnatanding to bring garnishment actiof,

against the judgment debtad,, and this right to apply foa writ of garnishment creates

the adverse legal interests necessarystanding to exist. WWWT's reliance upo
Mardian Equipment Companig misplaced, as the Coums previously explained in
Anderson See Andersqrf84 F. Supp. 2d at 978-79. Similarlyi-State Generation &
Transmission Associatioinc. v. BNSF Railway Cp2008 WL 2465407D. Ariz. June

17, 2008) andSECCMC 2005-C1 Plummer Street Office Limited v. JPMorgan Ch
Bank 671 F.3d 1027 (9th Cir. 2012)id not involve a judgment creditor plaintiff
Therefore, for the same reasons as explainéhderson Airbus has standing to seek

declaratory judgmerit.

* WWWT also points out that Airbugirst Amended Compiat cites Arizona’s
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D. Successor Liability and Fraudulent Transfer

The parties dispute which law applies Airbus’ claimsfor successor liability.
WWWT contends that Texas law applies athat Airbus fails to state claims fo
fraudulent transfer and successor liabilityden Texas law. (Doc. 41 at 6). Airbu
contends that Arizona law ams and argues it has statedisis under Arizona law, but
even if Texas law applied, under Texaw las well. (Doc. 51 at 14-16). Because tf
Court concludes that Airbus has statedimb under both Arizonand Texas law, the
Court need not conduct a choice-of-law anialys determine which state’s law applies.

1. Successot.iability
a. ArizonalLaw

Under Arizona law, a “when a corporatiotiser transfers its principal assets to
successor corporation, thettta will not be liable for th debts and liabilities of the
former, unless (1) there is an express or implied agreement of assumption, (]
transaction amounts to a colidation or merger of # two corporations, (3) the
purchasing corporation is a mere continuaflmnreincarnation] of the seller, or (4) th
transfer of assets to the purchaser istier fraudulent purpose @scaping liability for
the seller's debts.A.R. Teeters & Assocs.,clnv. Eastman Kodak Go836 P.2d 1034,
1039 (Ariz. Ct. App. 1992).

Airbus argues that WWWHRNd First Texas expregsassumed the liabilities of
Nivisys Industries, and point® the settlement agreentemansferring ownership of
Nivisys Industries to WWWT as evidence.d® 51 at 16). Although Airbus did no
attach this settlement agreement to thestFAmended ComplaintAirbus’ complaint
necessarily relies upon this document, both maxtite to it, and it@authenticity is not
contested. Therefore, theo@t may consider it in rulig on WWWT’s motion, without

converting the motion intone for summary judgmefitSee Lee v. City of L.A250 F.3d

declarator)r/1 judgments statute. (Doc. 414&8). WWWT is correct that the a J;) Ilcabl
statute is the federal Declaratory Judgment Bee Andersqr984 F. Supp. 2d 9

* Other documents attachesd WWWT’s motion to dismis, such as the affidavit
of Tom Walsh, do not fall into this categoand the Court will not consider them i
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668, 686 (9th Cir. 2001) (“If #8n documents are not physicadlitached to t complaint,
they may be considered if the documents’ antitity is not contested and the plaintiff’
complaint necessarilselies on them.”).

In the settlement agreement, Nivisioldings (owner of Nivisys Industries
explicitly represented and warrantiedWBNVWT and Nivisys thait had no outstanding

liabilities other than those listed in the agreement. (Doc. 51-1 at 84). The agreeme

U)

Nt lis

a claim for breach of contract by Airdupredecessor as an outstanding potential

liability.> (Id. at 104). Accordingly, Airbus has allatjéacts sufficient to render plausible
its claim that WWWT and Nigys expressly assumed Nivssyndustries’ liability to
Airbus.

WWWT argues, however, thatvalid claim for successbability requires that the
transaction alleged to result in successduilitg be an asset pahase, and WWWT nevel

purchased the assets of Nivisys Industrieec(3l1 at 9; Doc. 57 at 4-5). The Court h;

searched Arizona case law ahds found no decision restiing the test for successor

liability to only those instancei® which the asset transferas not to a creditor of the
original corporation. To the otrary, the test set forth l.R. Teetergxpressly applies to
circumstances not involving asset purchase; the Arizona Court of Appeals stated
the test applies “when a corporation seltstransfersits principal assets to a success
corporation.” 836 P.2d at 1039. Thus, s&sor liability may arise under Arizona lay
when the assets of a corpiiva are transferred to a susser corporation without a sdle,

Accordingly, Airbus states a claim der Arizona law for successor liability.

ruling on the motion.

> Although WWWT asserts that Airbus sanot established that it is a vali
successor to Carl Zeiss Optronics GmbH, theed entity in the settlement agreeme
because in ruling on a Rule (b3(6) motion to dismiss the Court assumes the facts in
complaint to be true and Aids alleges it obtained a judgnteagainst Nivisys Industries
based on this claim, WWWT'’s assertiis without merit at this juncture.

® WWWT cites A.R.S. § 47-®R for the proposition that secured creditor is nog

liable for the debtor’s acts. (Doc. 41 atlO). T misapplies this statute, whic
holds only that being a secured creditor, “withowre,” does not causbe creditor to be
liable for the debtor's acts or omissions.rélethe assets of Nivisys Industries we
transferred to WWWT.
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b. TexasLaw
Under Texas law, the onlviable theory of successor liability is expres
assumptionSee E-Quest Mgmt., LLC v. Shal83 S.W.3d 18, 25 @x. App. 2013). “[A]
person acquiring property . . . ynaot be held responsible or liable for a liability ¢
obligation of the transferring domestic éyntithat is not expressly assumed by tf
person.” Tex. Business Organizations Code Ann. § 10.254 (2015). Because, as the
has discussed, Airbus alleges facts suffictenrender plausible its claim that WWW
and Nivisys expressly assumed Nivisys Industiiability to Airbus, Airbus also states &
claim under Texas law for successor liability.
2. Fraudulent Transfer
Because Airbus’ claim for fraudulent tsdar references the Arizona Revise
Statutes, the Court need only analyze thaim under Arizona law. Arizona has enactq
the Uniform Fraudulent Transfer Act (“UFTA"ptate ex rel. Indus. Comm’n of Ariz.
Wright, 43 P.3d 203, 206 f 14 (Ariz. Ct. pp2002). The relevant UFTA statut

provides:

A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor whe claim arose before the
transfer was made or the obligation was incurred if the debtor
made the transfer or incurrélae obligation without receivin

a reasonably equivalent value in exchange for the transter or
obligation and the debtor wasswmivent at that time or the
debtor became insolvent as result of the transfer or
obligation.

A.R.S. § 44-1005.

A claim for a constructively fraudulent transfer occurs wtemexchange lacks
reasonably equivalent value and the debtor was insolvent at that time or the f
became insolverds a result of the transfeiHullett v. Cousin 63 P.3d 029, 1032 § 13
(Ariz. 2003) (internal quotation marks omeid). Airbus alleges that WWWT transferre
all assets of Nivisys Industries to Nivisys, causing Nivisys Indsstio be insolvent.
(Doc. 28 11 15, 19). This isufficient to state a clairfor a constructively fraudulent

transfer.
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WWWT argues that Airbus fails to stat claim for fraudulent transfer becaus

Airbus does not plead any tife remedies permitted under the UFTA. (Doc. 41 at 17)|.

prayer for relief is not part of a claim, anailtire to specify relief to which the plaintiff
[is] entitled [does] notvarrant dismissal under Rule 12(b)(6Bdntkowski v. Smitl805
F.3d 757, 762 (7th Cir. 20023ge also Holt Civic Clulv. City of Tuscaloosa439 U.S.
60, 66 (1978)Summit Tech., Inc. v. High+#e Med. Instruments, G®33 F. Supp. 918,
927-28 (C.D. Cal. 1996). Therefore, any fedluo plead proper relief is not fatal t¢
Airbus’ claim.

WWWT also argues that A.R.S. § 44-80B)(2) precludes liability for fraudulent
transfers arising from the ent@ment of a security intere¢Doc. 41 at 17). However, in
ruling on a motion to dismiss dar Rule 12(b)(6), the Court miuassume the facts of th
complaint to be true. Airbus does not allege that WWWT'’s transactions with Ni\

Industries were merely the fencement of a security intesg nor is it clear that they

could only have arisen in the context of enfogia security interest. Accordingly, this

argument is not a basis for dissas$ at this stage of the case.

Finally, WWWT contends that Airbusifa to plead its fraudulent transfer clain
with the particularity required ued Rule 9(b). (Doc. 41 at L6Rule 9(b) requires a party
alleging fraud to “state with particularityeltircumstances constituting fraud or mistak
Malice, intent, knowledge, and other cdmhs of a person’snind may be alleged
generally.” Fed. R. Civ. P. 9(b). Most ctauthat have addressed the issue of whet

Rule 9 applies to claims far constructive fraudulent transfeave concluded that it doe

not, because a constructive fraudulent trangm “focuses entirely on the transaction

at issue and does not inde elements of knowledge, intent, or purpoSelinyside Dev.
Co. v. Cambridge Display Tech. Lt®2008 WL 4450328, at9 (N.D. Cal. Sept. 29,
2008). In applying Nevada’'s cansctive fraudulent transferwg which is similar to that

of Arizona, the District of Nevada has held:

The weight of authority is thaRule 9 applies to claims of
actual fraudulent transfer but not to claims of constructive
fraudulent transferSee In re Tronox Inc429 B.R. 73, 96
(Bankr.S.D.N.Y. 2010) (collgmg cases concluding Rule
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9(b) does not appl/{_ to clas of constructive fraudulent
conveyance);In re Air Cargo, Inc, 401 B.R. 178, 192
(Bankr.D.Md.2008) (noting that while courts are divided on
the question whether Rule H)( applies to constructive
fraudulent conveyance claimsgetmajority have concluded it
does not);Van-Am. Ins. Co. v. Sc_hlapga, et d91 F.R.D.
537, 542—-43 éS.D.Ohlo 2000)pf@lying Rule 9(b) to claims_
of actual fraudulent transfer but not to claims of constructive
fraudulent transferKelleher v. Kelleher2014 WL 94197, at

*6 (N.D.Cal.2014);Hyosung éAm.), Inc. v. Hantle USA, Inc.
2011 WL 835781, at *4 (ND.Cal. March 4, 2011)Sunnyside
Dev. Co. LLC v. Camkige Display Tech. Ltd2008 WL
4450328, at *9 (N.DCal.2008). The couragrees with the
reasoning of these courts andicludes that Rule 9 applies to
a claim of actual fraudulent trafer under Newda law but not

to a claim of constructive fraudulent transfer.

Takiguchi v. MRI Int’l, Inc.2015 WL 1609828at *2 (D. Nev. Apr.10, 2015). The Court
agrees with these authorities; Airbus was meofuired to state its constructive fraudule
transfer claim with the partitarity required by Rule 9.

IV. Motion for a More Definite Statement

WWWT moves in the altertiae for a more definite atement under Rule 12(e)|

(Doc. 41 at 17). Rule 12(e) permits a party'tmove for a more definite statement of
pleading to which a responsive pleadinglisveed but which is swague or ambiguous
that the party cannot reasonably preparespaese. The motion must be made befqg
filing a responsive pleading dmmust point out the defectsraplained of and the details
desired.” Thus, WWWT cannot file anotion for a more definite statemern
simultaneously with, or afteits motion to dismiss. Moreav, even if WWWT’s motion
for a more definite statemewere procedurally propeit, is unmeritorious. Rule 12(e)

motions should be “granted only where the ctanmp is so indefinitehat the defendantg

cannot ascertain the nature ttie claims being asserted and ‘literally cannot frame

responsive pleading.'Hubbs v. Cnty. of San Bernardino, C338 F. Supp. 2d 1254
1262 (C.D. Ch 2008);see also E.E.O.Gu. Alia Corp, 842 F. Supp. 2d243, 1250 (E.D.
Cal. Feb. 6, 2012) (“The purpose of Rule 12¢ep provide relief froma pleading that is
unintelligible, not one that is merely cking detail.”). Airbus’ First Amendment

Complaint is not only intellidple, but states valid claoss. WWWT’s motion for a more
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definite statement is denied.
V. Objections to Evidence

WWWT filed a document titled “DefendastObjections taEvidence in Support
of Plaintiff's Opposition to Defendant WWWIEnterprises, LLC’s Motion to Dismiss”
(Doc. 56) in which WWWT objects to ewdce attached to Airbus’ response

WWWT’s motion to dismissWWWT’s filing was without effect because evidencs

attached to a responsive brief may not be idemed in ruling on a Rule 12(b)(6) motion.

More significantly, WWWT's filing is proedurally improper. Local Rule of Civil
Procedure (“Local Rule”) 7.2(m)(2) pridits separate filings concerning “the
admissibility of evidenceftered in support of or opposition to a motion.”

Airbus has filed a motion to strike WMWT's filing. (Doc. 70). Local Rule 7.2
does permit a motion to strike “any part ofilan§ on the ground that it is prohibited (o
not authorized) by a statute, rule, or caander.” LRCiv 7.2(m)(1). Because Local Rul
7.2(m)(2) prohibits WWWT's filing, Airbus’ miaon to strike under Local Rule 7.2(m)(1
is proper and will be granted.

Both parties also engaged in the same behavior with respect to the motig
change of venue, with WWWT filing an proper “Objections to Evidence” (Doc. 65
and Airbus filing a motion to strike WWWT'8ling (Doc. 76). For the same reason
Airbus’ motion to strike willbe granted. To the extetlie parties have raised an
evidentiary objections in theresponse or reply concerning the motion for change
venue, the Court has considered thagections in determining the facts.

VI.  Motions to Quash Subpoenas

Two motions to quash subpoertaave been filed in thisase. First, attorney Jame
P. O'Sullivan of the law firm of Tiffany & Bosco, PA has movedquash a subpoen:
served on Mr. O’Sullivan. (Do&0). In response, Airbuskssthe Court to compel Mr.
O’Sullivan to comply with tis subpoena. (Doc. 43). Secorkdist Texas has moved tg
guash a subpoena served on it, (Doc. 68Y, Airbus has moved the Court to comp

First Texas’ compliance witthis subpoena. (Doc. 49).
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A. Legal Standard

Rule 45 requires a court to quash or mMmpdisubpoena that “requires disclosure
privileged or other protected matter, if no exoen or waiver applies; or . . . subjects
person to undue burden.” Fed. R. Civ.45(d)(3)(A). The party moving to quash
subpoena bears the burden pErsuasion, “but the partigsuing the subpoena mus
demonstrate that the discoyesought is relevant.Drummond Co. v. Collingsworth
2013 WL 6074157, &9 (N.D. Cal. 2013).

B. Subpoena Served on Mr. O’'Sullivan

Airbus served a subpoena on Mr. O'Sudliv a non-party, asking him to produg
all documents relating to WWWT, Nivisysa@ First Texas, includg documents relating
to “the transfer, sale, purchase, acquisition,surrender of any interest in Nivisy
Holdings, LLC, Nivisys Industre IC-DISC, Inc., and/or Nivisys Industries, LLC, and/(
any assets or liabilities of such entities.” (Dd0-1 at 6). Mr. O’Sllivan objects to the
subpoena on the grounds that it requestdenadh protected by the attorney-clien
privilege and work-product privilege, @verly broad, and is unduly burdensof@&oc.
40 at 2). Airbus asserts that Mr. O'Sullivaossesses information relevant to the pres

case because he represented the former &tOchairman of Nivisys Industries durin

negotiations with First Texas and the othetipa involved in the settlement transactions.

(Doc. 43 at 2).

Mr. O'Sullivan properly invokes Etbal Rule 1.6 of the Arizona Rules of

Professional Conduct in refusing to discldss client’s information unless the Cout
issues a final order directing him to discleseh information. (Doc. 40 at 5). The Cou
notes that if it ordered such disclosuMr. O’Sullivan would presumably produce 3
privilege log identifying why all of the regsted information is subject to a privileGee
Fed. R. Civ. P. 45(e)(2)(A).

The subpoena is overly broad amderefore unduly burdensome upon M.

" Pursuant to the Court’'s Rule 16 Sdhkng Order (Doc. 80), written discovery
motions are prohibited. Hower, because Mr. O'Sullivan ia non-party and therefore
was not served with a copy that Order, the Courtilrule on his written motion.
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O’Sullivan. Airbus requests all documentdatang to Mr. O’Sullivan’s clients, and
although Airbus lists docum&n relating to the transtgns involving Nivisys and
Nivisys Industries as aexampleof responsive documents, it does not limit its dema
for production to these documefit¥hus, the subpoena issence asks Mr. O'Sullivan
and Tiffany & Bosco to turn a@r all documents relating to certain entities, regardless
relevance to this case. This is amlue burden, and the Courilvguash the subpoena.

C. Subpoena Served on First Texas

On January 26, 2015, Auwk served a subpoena dutesum on non-party First
Texas. Airbus has moved to compel comp@nvith the subpoena, and First Texas h
moved to quash the subpoena. (Docs. 49 & BBcorrespondence, First Texas (who

represented by the same counsel as WW¥WAnits awareness difie Court’'s Rule 16

Scheduling Order prohibitinghe filing of discovery motions. (Doc. 52 at 19).

Accordingly, the motions relating to th®ibpoena are denied without prejudice. T
parties may raise the issue via the methodcpiteed in the Cours Rule 16 Scheduling
Order.
VII. Conclusion

For the foregoing reasons,

IT IS ORDERED denying WWWT’s motion to transfer venue. (Doc. 45).

IT IS FURTHER ORDERED denying WWWT’s motion to dismiss (Doc. 41).

IT IS FURTHER ORDERED granting Airbus’ motiorto strike (Doc. 70).

IT IS FURTHER ORDERED striking Doc. 56.

IT IS FURTHER ORDERED granting Airbus’ motiorto strike (Doc. 76).

IT IS FURTHER ORDERED striking Doc. 65.

IT IS FURTHER ORDERED granting the Motion to Quash Subpoena Dud
Tecum and Notice of Duces Tecum DepasitServed on Tiffany & Bosco and Attorne
Jim O’Sullivan (Doc. 40).

® The Court expresses no opinion as tethier a subpoena limited in this mann
would be unduly burdensome.
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IT IS FURTHER ORDERED quashing the subpoenaaathed as Exhibit A to
Doc. 40.

IT IS FURTHER ORDERED denying without prejudice First Texas’ motion {
guash subpoena (Doc. 63).

IT IS FURTHER ORDERED denying without prejudice Airbus’ motion td
compel First Texas’ compliae with subpoena (Doc. 49).

IT IS FURTHER ORDERED denying without prejudice First Texas’ motion fg
a protective order (Doc. 78).

Dated this 28th day of May, 2015.

James A. Teilbﬂrg
Senior United States District Judge
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