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LLC v. Sony Music Entertainment Incorporated et al Doc. 1
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Wake Up and Ball LLC, No. CV-14-02403-PHX-DGC
Plaintiff, ORDER
V.

Slony Music Entertainent Incorporated, et
al.,

Defendants.

On August 13, 2015, th@ourt considered Defendant Sony Music Entertainmer
motion to dismiss for lack of personal jurisahe, improper venue, and failure to state
claim. Doc. 65; 2015 WL4763657. The Court orted the parties to conduc
jurisdictional discovery and thereafter poepare simultaneous 10-page memoranda
the question of the Court’s jurisdiction overfBredant. Doc. 65 at 16. The parties ha
completed this discovery and filed their memoranda. Docs. 107, 108. The Cou
reviewed these memorandadathe related exhibits, anab party has requested ora
argument. The Court concludes that Delf@nt is properly subject to person;
jurisdiction in the District of Arizona, angill deny Defendant’amotion to dismiss for
lack of personal jurisdtion and improper venue.

l. Background.

Plaintiff Wake Up and Ball, LLC (“WakdJp”) is an Arizona limited liability

company with its principal place of businessAnizona. Doc. 25§ 1. In early 2014,

Plaintiff produced a music video fatell Yeah a recording by Arizona hip hop artis
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Robert Carr (a.k.a. “Judge da Bosslj. 11 20-25, 50. In April 2014, Mr. Carr signed
contract with Defendant, pursuant to whidbfendant acquired an ownership interest
theHell Yeahrecording. SeeDoc. 107-1, Ex. 4. In Seginber 2014, Defendant signed
contract with Mr. Carr's management ngpany, Deepfreeze Entertainment, LL
(“Deepfreeze”), which purportetd transfer to Deferaht the copyright to thelell Yeah
video. Id. at Ex. 29. Later that month, Def#ant published the video on sever
websites and online services, including MT\Warmunes. Doc. 257 64. Around the
same time, Plaintiff postl the video on YouTubeld. at { 62. Plaintiff alleges thaf
Defendant took steps to hak&intiff's posting removedld. at  63.

In October 2014, Plaintiff filed this &ian, seeking, among lo¢r things, relief for
copyright infringemenfrom Defendant and a declaratory judgment as to its copyr
ownership. Doc. 1Defendant filed a motion to dismigs lack of personal jurisdiction,
improper venue, and failure state a claim. Doc. 35.

On August 13, 2015, thed@rt invited discovery on twéactual disputes going to
Court’s jurisdiction over Defendant. @&hfirst question askeavhether Defendant’s
intentional act in publishing thidell Yeahvideo was expressly aimed Arizona. The

Court explained:

Wake Up must make a prima facieosving that Sony expressly aimed the
publishing of the music video at Agma. This requires “'something more’
than mere foreseeability.” . . . &ding alone, the fact that Sony
negotiated with an Arana company regarding an Arizona-based artist
would not be enough to establisikpress aiming at Arizona under post-
Waldenminimum contacts analysis. Nwould the fact that Sony placed
the Hell Yeahvideo on publically availablevebsites accessible in Arizona
be sufficient. But if Sony promotedHell Yeahmusic video release party
in Arizona at which Wake Up’s musivideo was shown, Sony expressly
aimed its copyright infringement at izona. Moreover, promotion of live
performances in Arizona would tend to show the “something more”
required for express aiming under tbalder effects test . . .

Doc. 65 at 7 (citationand footnote®mitted).
The second question asked whether Defendant’s intentionad pablishing the

Hell Yeahvideo caused harm that Defendant kneawuld likely be suffered in Arizona.

The Court explained that this element wobkl satisfied if Defendant’s intentional a¢
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had foreseeable effects in Arizona, whethenat the bulk of the hian occurred there.
Id. at 8 (citingBrayton Purcell LLP v. Recordon & Recordd@06 F.3d 1124, 1129 (9th
Cir. 2010)). The Court further explained:

Evidence that Sony tookegis to get the video tak&lown, whether directly

or through Deepfreeze,ould suggest that Sony was aware of, or should
have been aware of, a potent_|atpyr|]glht dispute involving Arizona
entities. Harm to an Arizona entitigrough Sony’s copyright infringement
would be foreseeable.

Id. at 9.
[I.  Analysis.

1 L egal Standard.

“Federal courts ordinarily follow statew in determining the bounds of thei
jurisdiction over persons.Daimler AG v. Baumarnl34 S. Ct. 746,53 (2014). Arizona

has authorized its courts to exercise juaggdn to the maximum d@gnt permitted by the

Due Process Clause of the U.S. ConstitutiSeeAriz. R. Civ. P. 4.2(a). Under the Dug

Process Clause, a federal district courtynexercise jurisdiction over a non-reside
defendant if the defendant has “minimurmontacts” with the form, such that the
maintenance of the suit does not offend tradai notions of fair play and substanti
justice. Int'l Shoe Co. v. Washingto826 U.S. 310, 316 (1945).

A defendant has sufficient minimunordacts with the faum to support an
exercise of jurisdiction if (1dhe defendant purposefully avalisrself of the privileges of
conducting activities irthe forum or purposely directsonduct at the forum that ha

effects in the forum; (2) theaim arises out of the defendantsum-related activities;

and (3) the exercise of jurisdiction comportsth fair play and substantial justice|

Mauvrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1227829th Cir. 2011).

In copyright infringement cases, the ingquinder the first prong of the “minimum
contacts” test is whetherahdefendant purposefully direct his activitiesat the forum
state. Id. at 1228. Under this framewqgrkometimes referred to as t@alder effects
test, a plaintiff must showthat the defendant (1)wonitted an intentional act,

(2) expressly aimed at the forum state, WBlich caused harm that the defendant kn¢
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was likely to be suffered in that statéd. If the plaintiff makessuch a showing, the

second prong of the minimum cauts test asks whether the ptdf’'s claim arises out of

or relates to conduct which wa#ected at the forum statéSee CollegeSource, Inc. \.

AcademyOne, Inc653 F.3d 1066, 1®@7(9th Cir. 2011). If the pintiff satisfies the first

two prongs, the burdeshifts to the defendant to shaothat the exercise of persong

jurisdiction would be unreasoniab— i.e., incompatible with fair play and substantigl

justice. Mavrix, 647 F.3dat 1228. If the defendant dorst make such a showing, th
Court may exercise jurisdiction over the defendaaht.

2. Express Aiming.

Plaintiff must make a prima facie shioyy that Defendanexpressly aimed the
publishing of theHell Yeahvideo at Arizona. To establish express aiming, a plain
must show that the non-resident defendaatton is related to the forum by “somethin
more” than a foreseeable effeckchwarzenegger v. Fred Martin Motor C874 F.3d
797, 803 (9th Cir. 2002). In determining ether there is “something more,” the Nint

Circuit considers a number of factors, inehgl“the geographic scope of the defendant

commercial ambitions.”Mavrix, 647 F.3d at 1229. In apyright infringement case, 3
defendant will be found tdhvave done “something more” where it used copyright
material “as part of its exploitatiaf [the forum state’s] market.Td.

In the August 13 order, the Court exipled that Defendant’s “promotion of [Mr
Carr’'s] live performances in Agona would tend to show ehi'something more’ required
for express aiming.” Doc. 65 at 7. Whatlefendant promoted such performances w
the first question the Court ordered the parties to addidsat 7-8.

Evidence obtained in discovery indicatihat Defendant did promote Mr. Carr’
live performances in ArizonaSeeDoc. 107-1, Ex. 8at 16-18 (depositioof Defendant’s
employee Kimberly Lumpkin, acknowledging tli2¢fendant directed a contractor to hif
a street team for Mr. Carr’'s performanceHhoenix); Doc. 102, Ex. 20 (email from
RED Distribution, LLC (“RED’) employee Gazelle Alexandkstating that she enlistec

! RED is a wholly-ownedubsidiary of Defendant. Doc. 108-4 at 2.
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Mr. Carr's friends to pass out promotionalteraals at same evBn Ex. 15 (email from
RED employee Joanne Madhere, stating RfaD would send 1,000 promotional CDs to
promote the same eveft).

This evidence indicates that, around the time it publishedH#leYeahvideo,

Defendant was engaged in a commercial Gagip directed, in partat exploiting the

Arizona market. The Court therefore card#s that Defendant expressly aimed th
publication at Arizond. Cf. Mavrix 647 F.3d at 1229.

S

3. Knowledge of Arizona Harm.
Plaintiff must also make a prima facieosfing that Defendant knew it was$
causing harm likely to be sufferad Arizona when it published theell Yeahvideo.

This “element is satisfied when defendant®mtional act has ‘foreseeable effects’ in the

forum” and can be established even if “the bofikhe harm occurs outside of the forum
Brayton 606 F.3d at 1131. A defendant’s mienal act has foreseeable effects inja
forum if it causes foreseealbdeonomic loss to a corporation with its principal place |of
business in that forumCollegeSource653 F.3d at 1079.

As explained in the August 13 ord®efendant’s copyrighinfringement was

foreseeable if Defendant knew or shouldrdh&known of a potential copyright disput

D

involving Arizona entities. Doc. 65 at 9Evidence that Defendambvok steps to have
Plaintiff's video posting remove would demonstrate such knowledgé&d. Whether

Defendant was or should have been awafr@a potential copyright dispute involving

2 The discovery indicates that Defendanggaged in other promotional activity i
Arizona. One RED employee visited Phoenixtalk to all the aLcn DJ’s [sic] in the
cﬂx” about playing Mr. Carr'smusic. Doc. 107-2, EX20. Anothe RED employee
%c edluOIgd4atcgnner with Mr. Carr and the raudirector of a Phoenix radio station.

oc. -4 at 2.

® The Court also concludes that Defendexpressly aimed the publication of the
Hell Yeahvideo at Arizona by diing Mr. Carr to promot& on his Twitter account. |
SeeDoc. 107-2, Ex. 37 at 2. At the time it directed Mr. Carr to make this posting,
Defendant was aware that Jiercent of Mr. Carr's Twitter followers were Arizona
residents.|d. at 3. Defendant’'s use tis medium su&)orts fanding that it expressly
aimed the video at ArizonaCf. Mavrix 647 F.3d at 1230 (the fact that a “substantjal
number of hits on Jdefendasnl website came from Califara residents” supported
inference that defendant was exprgssiing the website at California).

—
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Arizona entities was the second question @wurt ordered the parties to address |i

jurisdictional discovery.Id.

Although discovery does not support Ptdfls assertion that that Defendant too
steps to have Plaintiff's videposting removed, it does imdite that Defendant knew o
should have known of a paitial copyright dispute wolving Arizona entities.
Specifically, Defendant knew that théell Yeahvideo originally included third-party
logos and trademarks. Doc. 108-5 at 3Befendant asked Deepéze to remove these
logos and trademarksd., but did not take additional egis to confirm that the third
party’s legal rights were terminated. Fwat, a few weeks before Defendant publish
the video, one of its employees receivecearail from Deepfreezmdicating that Wake
Up was entitled to, but had nget received, payment for théell Yeahvideo. Doc. 107-
2, Ex. 30. Defendariknew or should havknown that there was a potential copyrig
dispute between Deepfreeze and Wake Up at the time it publishételinéeahvideo.
The Court therefore concludes that it was foreseeable that publio&tins video would
cause harm in Arizona.

4. Causation.

Finally, Plaintiff must make a prima facglowing that its claim arises out of g
relates to Defendant’s forum related conducthat is, the congt that Defendant
purposefully directed at Arana. The Court has already determined that Defenc
purposely directed the publication of thell Yeahvideo at Arizona. Plaintiff's claim
arises out of this publication. Therefofaintiff's claim arisesout of or relates to
Defendant’s Arizona related condudCompare Goldberg v. Cameroa82 F. Supp. 2d
1136, 1146 (N.D. Cal. 2007) (plaintiff ssfied causation requirement by demonstrati
that defendant’s alleged copyright infringemémached into this district and allegedl|
affected plaintiffs in this district”).

Defendant argues that Ri&iff's copyright infringement claim does not arise ol

of Defendant’s Arizona related conduct beeatise claim would have arisen even if th

allegedly infringing video had not been accklssiin Arizona. Doc. 108 at 9. This
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argument proves too much. Because Defend@seminated the video nationwide, the

IS no state for which it is true that Riaff's claim would not have arisen but for

dissemination of the video in that state.

More to the point, Defendant’s argument is incompatibleh precedent. In
Keeton v. Hustler Magazine, Inel65 U.S. 770 (1984), thauBreme Court held that New
Hampshire could exercise jurisdiction ovar magazine that skeminated allegedly
libelous material within its borders, notwithatling the fact that the material had als
been distributed in other states. Thigefdoses the argument that a plaintiff in
publication tort case mushew that dissemination of thrtious publication in the
forum statewas a necessary predicate to her claifh.is sufficient to show that the
tortious publication which gavese to the claim was directad part at the forum state.
Plaintiff has made such a showing here.

5. Reasonableness.

Because Plaintiff has satisfied the first two prongs of theifmim contacts” test,
the burden now shifts t@efendant to “present a coelpng case” that exercise of
jurisdiction in this casewould be unreasonable.CollegeSource 653 F.3d at 1079
(citation omitted). Defendanbas not borne itdurden. [@fendant reiterates itg
unsuccessful argument that its contacigh vArizona were “attenuated and limited.
Doc. 108 at 14. But it doa®ot suggest that litigating thimatter in Arizona would be
unduly burdensomeor prejudicial. The Court #drefore concludes that exercise ¢
jurisdiction in this case is consistemith fair play and substantial justice.

It is ORDERED that Defendant’'s motion talismiss for lack of persona
jurisdiction and improer venue (Doc. 35) denied.

Dated this 2nd dagf November, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge
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