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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Sophia Wilson, No. CV-14-02407-PHX-JJT
Plaintiff, ORDER
V.

Sltream Global Services-US Incorporated,
al.,

Defendants.

At issue is Defendant Stream Globahgees — AZ, Inc.’sMotion for Summary
Judgment (Doc. 56Mot.), to whichpro se Plaintiff Sophia Wison filed a Response
(Doc. 61, Resp.), and Defenddried a Reply (Doc. 69, Rdy). For the reasons that
follow, the Court finds that Plaintiff has nehown there is a genuine dispute as to gny
material fact necessary togwe her claims and Defendantastitled to judgment as 3
matter of law. The Court will therefer grant Defendant's Motion for Summary
Judgment.

l. BACKGROUND

The following facts are undisputed unlesgherwise indicated. Defendant is an
outsourcing service company that operatzdl centers specializing in customer

relationship management. On July 6, 20BGaintiff—an African American female—

began working at Defendant@olonnade call center as astomer Support Professiong
(“CSP”). Plaintiff's job responsibilities wer® service AT&T customers who expressed

a desire to terminate their relationship WKm&T. Plaintiff reportad to several rotating
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Team Managers, who themselves reported gingle Operations Manager. During h
employment, Plaintiff wasupervised by numerous Teand Operations Managers.

At various times while employed by feedant, the first ccurring in January
2011, Plaintiff filed seven charges of disgination with the U.S. Equal Employmen
Opportunity Commissiof“EEOC”) and its state countemathe Arizona Civil Rights
Division. Plaintiff's EEOC atons alleged instances skxual and racial harassmer
similar to those alleged here. The EEOC déss@d Plaintiff's charges due to lack g
evidence and, when requested, provided Pfawtth a right to sue letter. Plaintiff alsg
made internal complaints to Defendartfeman Resources (“HR”) department, Gene
Counsel, legal department, and othealleging similar harassment.

A. Undisputed Employment Actions

During the course of her employmemlaintiff was given several, relatively
routine, corrective actions alisciplinary notices, and madermal complaints regarding
the alleged harassment and Defendant's eygas’ behavior. In Ag 2011, Plaintiff
received a verbal warning after exhibiting fedeant behavior and refusing to accey
feedback. On June 1, 201Rlaintiff was issued a writtewarning for unprofessional
verbal contact with her Team Manager. Dgri2012, Plaintiff was denied a requestsé
promotion due to pamr performance metrics. On Jube2012, Plaintiffs Team Manage
issued Plaintiff a written warning for usiriger cell phone on the call center floor i
violation of Defendant’s policyln February 2013, Plairftis performance ratings fell
below Defendant’s monthly goegquirements. In respond@efendant placed Plaintiff on

a performance success plan (“PSP”), requiriigintiff to improve her metrics and

partake in coaching and otha@mining to facilitate the same. Plaintiff's performang

metrics gradually improved and, in April 2Q1Blaintiff met her goals and was remove

from her PSP. Also in April 2013, Plaintiff perted that her Team Manager, as well
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two other CSPs and another @oyee called her a “nigger.” Defendant investigated the

claim but was unable to corroborate Pldiisti allegations. Shortly after, Plaintiff

reported that her Team Manager callbdr a “bitch nigga.” Again, Defendan
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investigated the allegations tbeould not substantiate Pl&ifis claims. Defendant then
warned Plaintiff about making false accusasi. In 2014, Plaintiff was denied a request
for unpaid vacation time, thgh she took the requested timegardless. On February 3,
2015, Defendant again placed Plaintiff anPSP for failing to meet her requisite
performance benchmarks. Plaintiff was latesctiarged, an event not at issue in this
litigation.

B. Disputed Allegations

In addition to these undisputed occurescPlaintiff allegeshat throughout her

employment she was subjected to racial sexal harassment, including widespread use

of racial epitaphs—both generally and directed at Plaintif—sexually explicit requests

and exposure to open sexual activity. Iniadd to the racially charged and sexually
volatile allegations, Plaintiffantends that coworkers coughaad cleared their throats ir

her vicinity, spat on her and her headphonesge fun of her, andiokled paper behind

her head. Plaintiff allegethat the harassment occurred prior to her EEOC and HR

complaints, but increased in severity and frequency aftegri@rances. Plaintiff alleges
that she was deprived of certain employmieenefits and otherwestreated disparately
than those outside her protectedsses, who had not comipkad, or were receptive tg
sexual advances. Plaintiff also alleges othgese given extra monetary adjustments,
higher scores in performance statistics, weeemitted to arrive to work out of dress
code, and allowed to keep their cellular phoaetheir desks. Pldiiff also claims she
was denied assistance and training oppdigsiprovided misinformation about the steps
she could take to improve her work, reeglva lack of awards and congratulatofy
communications, and that Defendant retlde alter her schedule to accommodgte
classwork (though it was later altered).

Plaintiff implicates a multitude of cowkers in her allegations, including fellow

CSPs, Team Managers, Operations Managard,various other supers, supervisors,

and executives. It is not overstating Plaintiff's claims to say that she alleges nearly |eve

coworker she enamtered during her employment washer party to, encouraged, qr
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condoned the sexual and radmrassment of Plaintiff.SgeeThird Amended Complaint
(“TAC”) 1 47 (“nearly or comfetely all of the management team at the [Defendan

workplace has been involvedith discrimination and harassment”); 1 14 (allegi

Plaintiff was sexually harassed by up to fi®ople a day); T 16 (alleging that the

workplace was “plagued witlsexual acts all over the buihd)” involving “several

members of the management team”).) lumhecessary to address each employee or
or her conduct separately as each coworkiéegedly took partin nearly identical

behavior: wide-spread, pervasive, and @t use of racial slurs, constant af
unremitting unwanted sexual advances, brasexual conduct itommon work areas,
and spitting on the Plaintiff or her belonginddaintiff alleges that all complaints tq
management, HR, or the legal department wegnered, improperly dismissed, or tha
those supervisors explicitsanctioned theehavior.

. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiare is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asratter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@senberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underishstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the nonmoving party’’

In considering a motion for summary judgmethe court must regard as true th
non-moving party’s evidence, iifis supported by affidavitsr other evidentiary material.
Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Howendhe non-moving party
may not merely rest on its pleadings; it mugiduce some significant probative eviden

tending to contradict the awing party’s allegations, thdvg creating a material questiof
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of fact. Anderson477 U.S. at 256-57 (holding thie plaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgifiestt);
Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data.Taylor v. Lisf 880 F.2d 10401045 (9th Cir.

1989). “Summary judgment musé entered ‘against a pasigho fails to make a showing

sufficient to establish the exénce of an element essential to that party’s case, ang on

which that party will bear thburden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th @i 1990) (quotingCelotex 477 U.S. at 322). “As a general matter, the
plaintiff in an employment discriminatioaction need produce very little evidence [n
order to overcome an employer’s motion for summary judgméiitiang v. Univ. of
Cal. Davis, Bd. of Trs225 F.3d 1115, 1124 (9th Cir. 2000).

Pro selitigants are not held to the samtandard as admitted or bar licensed
attorneysHaines v. Kerner404 U.S. 519, 520-211972). Pleadings bgro selitigants,
regardless of deficiencies, should obky judged by function, not fornd. Although the
Court must construe the pleadings liberal[p]fo se litigants must follow the same ruleg
of procedure that gowe other litigants.”King v. Atiyeh 814 F.2d 565, 567 (9th Cir
1987); see alsoJacobsen v. Filler790 F.2d 1362, 1364 (9th Cir. 1986)R]ro se
litigants in the ordinary civil case should not beated more favorably than parties with
attorneys of record.”).

lll.  ANALYSIS

A. Procedural Defects

At the outset, the Court notes that Pldirhas failed to comly with numerous
federal and local rules in her filings oppugisummary judgment. While some might he
expected—qgiven hepro sestatus—at summary judgmentetielements Plaintiff must
prove, and Plaintiff's burdeof proof, are not relaxed sifypbecause she is appearing

without the assistance of couns@hcobsen 790 F.2d at 1364see also Thomas v
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Ponder 611 F.3d 1144, 1150 (9th Cir. 2010) (*an ordinagrg selitigant, like other
litigants, must comply strictly with the summary judgnt rules”) (citation omitted).

First, Plaintiff repeatedly violated #&eral Rule of Civil Procedure 56(c) an
LRCiv 56.1(e) in her Respons&emoranda of law filed . . in oppositbn to a motion
for summary judgment . . . must include citations to the specific paragraph in
statement of facts that supports assertroade in the memoranda regarding any mate
fact on which the party relies . . . .” LRCb6S.1(e). Here, PlaintifffResponse containg
zero citation to her statement of factsgacarce citation directly to the record.

Second, Plaintiff's Separate Statementactts itself is deficient. LRCiv 56.1(b
requires a party opposing summary judgment to provide, among other things: “stat
of facts, a correspondingly numbered parphgrimdicating whether the party disputes tf
statement of fact set forth in that paradramd a reference to the specific admissil
portion of the record supportirige party’s position if the faas disputed[.]” Rather than
complying with that Rle, Plaintiff provided a Separa&atement of Facts consisting @
15 paragraphs, all seeminglydontrovert Defendant’'s Statemeof Facts, often with no
citation to the record, and without amgference to a correspondingly numbers
paragraph in Defendant’s Statement of Fa€tsat Rule further provides that “[e]acl
numbered paragraph of the statement ofsfaett forth in the moving party’s separa
statement of facts shall, unless otherwise r@diebe deemed admitkéor purposes of the
motion for summary judgment if not specdlly controvertedby a correspondingly
numbered paragraph in tlopposing party’s separate statement of fadts.”As such,
failure of the non-movant to comply withRCiv 56.1(b) is grounds for the Court tq
disregard a controverting statement of factd deem as true the moving party’s separi
statement of facts. Thusgltourt could deermdmitted Defendant'sntire 199 paragraph
Statement of Facts. However, given the poyrdsnless otherwise ordered,” the Cou
“has the discretion, but is not requireddem the uncontroverted facts admittd&gaker
v. D.A.R.A. Il, Ing.No. CV-06-2887-PHX-LOA, 2008 WB0350, at *3 (D. Ariz. Jan. 4,
2008).
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Third, Plaintiff failed to comply vih LRCiv 56.1(f), whitr requires that she
provide excerpts of documents relied on foidewtiary support. Lastly, Plaintiff filed a
sprawling personal affidavit “regarding” her $p®nse which seems $erve as the solg
source of additional sttnents of fact. To the degreecdin serve as such, it provide
absolutely no citation to adssible portions of the recor8eelL RCiv 56.1(b) (providing
that each paragraph of the staent of facts shall refer tthe specific admissible portion
of the record supporting the party’s positionMejia v. GMAC Mortg. LLCNo. CV 11-
01140-PHX-FJIM, 2012 WL 786328t *2 (D. Ariz. Mar. 9, 2012) (any disputed fact th
plaintiff does not support with admissibleigence is insufficiento defeat summary
judgment). Here, the affidavig Plaintiff's position, with no support.

Even with these deficieres, for the most part, theoGrt is able to discern if
disputed facts exist. Where it cannot nosilyado so, howeverthe Court does invoke
LRCiv. 56.1(b)(1) and eems those facts admittesizaley v. Pima Cnty371 Fed. App’x
734, 735 (9th Cir. 2010) (holding that dist court “properly deemed Defendant’
statement of facts to be true because Bthfailed to comply wth Local Rule 56.1(b)”
in Title VII action). Plaintiff's controvertig of only 15 paragiphs of Defendant’s
Statement of Facts nearlyrdands that the Court deemnaitted the remaining 184, ai
least where it is entirely uncleahat evidentiary edence may exist to contradict thos
facts. Proceeding in this way is consisteunth the well accepted gw that “a district
court does not have a duty search for evidencthat would creata factual dispute.”
Bias v. Moynihan 508 F.3d 1212, 1® (9th Cir. 2007);Carmen v. San Francisca
Unified Sch. Dist.237 F.3d 1026, 1029-3®th Cir. 2001) (holdinghat “the district
court may determine whether there is agee issue of fact, on summary judgmer
based on the papers submittedtio® motion and such other pap@s may be on file anc
specifically referred to and facts therein settfon the motion papers”). Nonetheless, tf
Court will attempt to consider ¢hrecord before it in its endity despite Plaintiff’s failure
to comply with theapplicable rules. However, “[¢th nonmoving party’s] burden tg

respond is really an opportunity assist the court in undganding the facts. But if the
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nonmoving party fails to discharge thatrében—for example by remaining silent—it
opportunity is waived and its case wagerdgduarino v. Brookfield Twp. Trustee380
F.2d 399, 405 (6th Cir. 199ZJaylor v. AFS Techs., IndNo. CV-09-2567-PHX-DGC,
2011 WL 1237609, at6 (D. Ariz. Apr. 4, 2011) (theCourt relies on “the nonmoving
party to identify with reasonable partiauty the evidence thaprecludes summary
judgment.”™) (citing Fed. R. @i P. 56(e)(2)). Even then, lgnthose assertions in the
Response that have evidentiaypport will be considered. &eR. Civ. P.56(c)(1)(A)
(“a party asserting that a fact . . . is genwirdibputed must suppaitte assertion by . . .
citing to particular parts of maials in the record . . . ”).

B. Title VII — Gender and Racial Discrimination (Counts I-II)

Plaintiff claims she was discriminated aggibecause of her gender and race,
violation of Title VII. (TAC |1 68-73.)Under Title VII, an employer may not
“discriminate against an indidwal with respect to [thdir. . . terms, conditions, or

privileges of employment” because of theex or race. 42 U.S.C. § 2000e-2(a). “Th
provision makes ‘disparate treatment’ basedsex [or race] a viotson of federal law.”
Villiarimo v. Aloha Island Air, InG.281 F.3d 1054, 106-62 (9th Cir. 200R Title VII is
also violated when th workplace is permeated withsdriminatory behavior that is
sufficiently severe or perva®vto create a discriminatorilgostile or abusive working
environmentHarris v. Forklift Sys., In¢.510 U.S. 17 (1993). &ntiff's claims include
allegations of both disparate treatmemid ahostile environmentand the Court will
analyze each in turn.
1. Disparate Treatment

In order to show disparate treatment untile VII, Plaintiff must first establish a
prima facie case of discrimination as the Unit&tates Supreme Court set forth i
McDonnell Douglas Corp. v. Gregdl1l U.S. 792 (1973). “Specifically, [Plaintiff] mus

show that (1) [Plaintiff] belongs to a proted class; (2) [Plaintiff] was qualified for the

position; (3) [Plaintiff] was subjected to adverse employment action; and (4) similar
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situated [members of different race ox]seere treated more favorably . . .\Villiarimo,
281 F.3d at 1062 (citinglcDonnell Douglas411 U.S. at 802).

“If the plaintiff establishes @rima faciecase, the burden of production—but n
persuasion—then shifts to the employeatbculate some legitimate, nondiscriminatot
reason for the challenged action. . . . If the eygt does so, the pldifi must show that

the articulated reason is pretextual ‘eittdirectly by persuading the court that

discriminatory reason more likely motivatedetemployer or indirectly by showing that

the employer’s proffered explai@n is unworthy of credence.ld. (internal citations

and quotations omittgdA plaintiff may rely on circurstantial evidence to demonstrate

pretext, but such evidea must be both specific and substantal At the last step, if the
plaintiff can show pretext, honly remaining issue is whether discrimination occurred
not. Id.

Defendant does not contest that Plairtélongs to a protected class or that s

was qualified for the position. (Mot. at&4} Instead, Defendant moves for summajry

judgment on the basis that Plaintiff didthas a matter of law, suffer any advers
employment action, and that Plaintiff cannd¢monstrate that she was treated lq
favorably than similarly situated employees algsof her protected class. (Mot. at 4-6.)

The Ninth Circuit has defined the terfadverse employment action” broadly
including a “wide array of disadvageous changes in the workplac8ée Fonseca v.
Sysco Food Servs. of Arizoré¥4 F.3d 840, 84{®th Cir. 2004);Ray v. Hendersqr217
F.3d 1234, 1241 (9th Cir. 2000). Employmettions that have been recognized
adverse by the Ninth Circuit include an @oyer’'s action that negatively affects it
employee’s compensatiohittle v. Wendermere Relocation, In801 F.3d 958, 970 (9th
Cir. 2002), an employer issuing a warnifegter or negative review if undeserve(
Yartzoff v. Thomas809 F.2d 1371, 1376 (9th Cir. &P, and transfers of job dutieSt.
John v. Employment Dev. De@42 F.2d 273, 274 (9th Cir. 1981).

Here, Plaintiff has failed to allege yamctivity that has negatively affected hg

compensation. Nor has Plaintiff alleged that experienced a transfer of job duties,

-9-
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was deprived of any other tangible eomphent opportunity. Further, while the

allegations of a pervasive, vitriolic walace environment and Plaintiff's treatment

therein may substantiate her claims of adeeemployment actionas discussed below

those allegations are unsupported by theome While Plaintiff does allege she was

denied a promotion, Defendant providasiple, unchallenged, and uncontrovert

evidence that the lack of promotion, as well as the corrective or disciplinary actiong, we

merit based. (Defendant’s Statement oftg“DSOF” I 105-17, 116-19, 122-26, 163-

64.)
What remains in Plaintiff’'s Third Ameled Complaint and Rpense is a plethora

of actions that Plaintiff found to be subjectively offensive, such as allegations that sh

was deprived of receiving logical and cleastmctions, that she was yelled at, that t
code of conduct (such as cell phone use, dress codescheduling) was disparately
applied to her, that she wa®nstantly scrutinized, thathe was disciplined for rule
violations, and that she was generally tdaless preferentiallfhan other employees

(See generaliffAC; Resp.) Even taken in the aggregdhe actions that Plaintiff allege

do not establish that she suffered an adgveraployment action. Indeed, Plaintiff seems

to explicitly admit this at various points. €Rly at 8.) While Plaintiff's Third Amended

he

UJ

Complaint and Response demonstrate thasthiejective experience has been painful and

difficult, allegations of unfriendly or rudeehavior, and/or that she experienced a non-

ideal work environment anasufficient to establish prima faciecase of discrimination
under Title VII.See e.qg., Baqir v. Princip#34 F.3d 733, 747 (4th Cir. 200®)jickerstaff

v. Vassar Collegel96 F.3d 435, 446 ¢2Cir. 1999). As noted by the Supreme Cou
“standards for judging hostility arsufficiently demanding tensure that Title VII does
not become a ‘general civility code.Faragher v. Boca Ratqrb24 U.S. 775, 787-88
(1998). Therefore, judging Plaintiff's allegais of disparate treagnt against the Ninth

Circuit's findings of disparate treatment,ettCourt finds that Plaintiff has failed to

demonstrate that she suffered an adverseamant action, and therefore, she has fail

to establish @rima faciecase of disparate treatment.
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Lacking a prima faciecase of race or gender dissnmnation, the Court need no
complete the remainder of tddcDonnell Douglasburden shifting analysis. However
even were the undisputedtiaties enough to qualify aan adverse employment actior
Plaintiff does not present a comparatoramly similarly situated individual receiving
more preferential treatment, nor does she p@wircumstantial evidence giving rise t
an inference of discrimination regarding cetree actions, PSPs, dack of promotion.
Plaintiff does make allegations regamglirdisparate treatment of employees wi
welcomed sexual advances.d, TAC | 11, Resp. at 4-5), but produces no record
evidentiary support for those allegations, does she provide any evidence regarding |
gualifications of those applicants. FurtheriRliff would also fail to meet her burden t
show that Defendant’'s proffered reason for denying promotion or the other corrg
actions were a pretext for discriminati@odett v. CoxCom, Inc366 F.3d 736, 746 (9th
Cir. 2004). Defendant has guided numerous legitimat@on-retaliatory, unchallengeg
reasons for its actions (DSOF |1 105-1¥6-19, 122-26, 163-64), which Plaintiff ha
failed to rebut (Reply at)9 and Plaintiff “bears the ultimate burdesf showing
defendant’s stated reasonslie merely pretextual[.]JMunoz v. Mabus630 F.3d 856,
865 (9th Cir. 2010) (citingMcDonnell Douglas 411 U.S. at 802-04). Plaintiff's

unsubstantiated assertions to the contrasgnésof which are outlandish) fail to establis

that Defendant’s actions were a pretext. Afidfall short of the specific and substantial

evidence that would be requiréd defeat summary judgmentilliarimo, 281 F.3d at
1062. Finally, and as discussed further bel®\aintiff cannot raise a genuine issue
material fact as to whether anyhet alleged discrimination occurred.

The Court finds that Plaintiff's scant eeiace has failed to raise a genuine issue
material fact as to whether Defendant setgd Plaintiff to adverse employment action

The undisputed workplace occumoes, with no evidentiargupport for aything more,

do not suffice. Nor has she ratka genuine issue of materiatt that comparators were

not subject to the same actions or thatomgtiagainst her were pretextual. According|
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the Court will grant Defendant’s Motion f@ummary Judgment on Plaintiff's Title VII
claim for disparate treatment.
2. Hostile Work Environment

Plaintiff also claims that the harassmeras so pervasive dh it created hostile
work environment. E.g., TAC 1 9.) To establish prima faciecase for a hostile-work
environment claim, Plaintiff must raise a trialiésue of fact as to whether (1) Defendant
subjected her to verbal or physical coodbased on her race; (2) the conduct was
unwelcome; and (3) the conduct was suffite severe or pervasive to alter the
conditions of her employment and create abusive working environmerBurrell v.
California Water Serv. Cp.518 F.3d 1097, 1108 (9th Cir. 2008). “Allegations of|a
racially hostile workplace must be assesgeth the perspective of a reasonable pergon
belonging to the racial ...group of the plaintiff.ld. Under Title VII, the Court reviews
“[h]ostile work environment claims basesh racial harassment . . . under the same
standard as those based on sexual harassmigltiGinest v. GTE Serv. Cor860 F.3d
1103, 1115 (9th @i 2004) (quotingNat’l R.R. PassengeCorp. v. Morgan 536 U.S.
101, 116 n.10 (2002)). Thus, the Cowrill analyze them together.

Plaintiff has alleged ubiquitous racialsd and sexual interactions, as well as,

n
essence, sexuguid pro quo (E.g, TAC 11 9, 11, 13-14, 3In the workplace, it is
without doubt that the “usef the word ‘nigger’ is higly offensive and demeaning
evoking a history ofacial violence, brutality, and subordinatiofd” at 1116. “Perhaps

no single act can more quickly alter thendtions of employment and create an abusive

working environment than the use of . . gger by a supervisor in the presence of |
subordinates.”1d. (quotingRodgers v. Western-Southern Life Ins.,@@.F.3d 668, 675

S

(7th Cir. 1993)). A plaintiff mg also be able to provkostile work @vironment, by
establishing that “employment opportunitiesre extended to less qualified female cp-
workers who responded to sexoakertures from work supervisors” or that Plaintiff “wgs
denied any benefits because she spdra supervisor's sexual advance3dndelore v.
Clark Cty. Sanitation Dist975 F.2d 588, 590 (9th Cir. 1992).

-12 -




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

While Plaintiff's claims regaling universal use of racialurs, exhibitionist sexual
behavior, and battery via saliva, if true, wla support her allegations that such 4§
environment existed, there is nadentiary supporfor such claimsSee Latham v. Wes
Corp, No. CV-08-2323-PHX-BC, 2010 WL 716386at *6 (D. Ariz. Feb. 25, 2010)

(harassment claims cannot be based eralr@r sexual comments substantiated by

evidence). Accordingly, Defelant moves for summary dgment on the basis thal

Plaintiff has failed to provideny evidence that she was ®dipd to racial or sexua
harassment and that the evidepcesented is so one-side@tibefendant must prevail
(Mot. at 4-6.) For the following véous reasons, the Court agrees.

To start, Defendant provides evidencattho withess has corroborated any of t
events or occurrences alleging rac@ sexual harassment carthat no identified
witnesses can testify as to the accuratylaintiff's claims (DSOF {1 85-91, 95-104
147, 152, 173-76.) Whil®laintiff's Response contairscarce and fleeting citations t¢
evidence in the record, thosgations are often to videmr photographic evidence whic
bear no resemblance to her characterization of tBem Bovarie v. Schwarzeneggso.
08CV1661 LAB NLS, 2011 WIL7468597, at *17 (S.D. Cal. Sept. 21, 2011) (“Plaintiff

AN

Nno

7

S

own opinion and skewed characterization oérég does not suffice to create a genuine

issue of material fact.”)Williams v. PalmquistNo. C08-1180-RAJ-JPD, 2010 WL
3063188, at *9 (W.D. Wash. June 9, 201Rdlding that plaintiff'sstatement of fact
mischaracterizing a video wiiadid not exhibit what platiff purported it to could not
preclude summary judgment). Indeed, in most cases Plaintiff has been unable to i
the alleged conduct withithe recording or admitted dah the recorishgs do not
demonstrate racial comments or sexual cohdsi@lleged. (DSOF 1 67, 71, 74, 78-79.

While Mr. Humphrey’s affidavit doesllage sexual conduct between employe

and racial epitaphs, it is conclusory, swegpiand fails to allege a single particulg

instance of either—much less one directe®laintiff. Further, it is uncontroverted that

Mr. Humphrey worked in a differg part of the call center, that his affidavit reflects tl

entirety of his knowledge, andahhe did not witness Plaifftbeing sexually or racially
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harassed. (DSOF {1 86, 90-91.) Other allegatibasmay give credence to her claim
for which discovery could produce evidende are the various purported dismissals
coworkers for unabashed sexual conduélLg( TAC { 29 (alleging that a formel
manager was terminated for fraternizatiofi)35 (alleging that another manager w

terminated for having sexual relations time bathroom); { 39 (alleging that anoth

coworker was terminated after receiving ek from another agent).) However, as with

most of Plaintiff's allegations, no evidem of such conductpr the subsequent
terminations, exists in the rach This leaves only Plaintiff' affidavit in support of her
Response.

While Plaintiff's affidavit, if true,would substantiate hehostile environment
claim, it is completely devoidf citation to the record azorroboration. This Court hag
refused to find a “genuine issue” of mateffiatt where the only edence presented is
“uncorroborated and dederving” testimonyKennedy v. Applause, In®0 F.3d 1477,
1481 (9thCir. 1996); Villiarimo, 281 F.3d at 1061 (“‘uncotporated and self-serving
testimony,” without more, will not create argene issue of material fact precludin
summary judgment)Johnson v. Washington Metro. Transit AutB83 F.2d 125, 128
(D.C. Cir. 1989) (discussing cases in whiself-serving testimony uncorroborated q
other evidence did not create a genuine issue of material Zattjerz v. Arpaio No.
CV-11-146-PHX-GMS,2012 WL 1432537, at *2 (D. ArizApr. 25, 2012) (summary
judgement may be granted when the non-mgyaarty can produce only “uncorroboratg
and self-serving” statements that lack aitestiary basis) (internal citation omitted).

The Court also notes that inconsisiescexist between Plaiff's affidavit,
Complaint, Statement of Factsd the other evidenad record. “[A] party cannot creatg
an issue of fact by an affidavit coadlicting his priordeposition testimony.Kennedy v.
Allied Mut. Ins. Cq 952 F.2d 262, 266 (91ir. 1991). Indeed, thescord is replete with
contradictions between Plaintiffs testimy, Complaint, andsubsequent filings.
Compare.e.g, Plaintiff's Separate Statement of Facts (“PSOF”) Wwith DSOF, Ex. 2
at 81.21-82:4, 82:21-23.) Iso noting, the Court is mindful that, at the summg3
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judgment stage, the district court mayt moake credibility determinations or weigl
conflicting evidenceMusick v. Burke 913 F.2d 1390, 1394 ® Cir. 1990). Still, in
determining whether a genuine issue of makefact exists based on Plaintiff’s
assertions, the Court is lefitlv Plaintiff's statements thathay create such an issue, ar
Plaintiff's statements #t assuredly do not.

In addition to an almost completecka of evidentiary gpport, Plaintiff's
allegations—while not factually impossibleare highly improbable, particularly whef
no other witnesses calitorroborate a single allegation poptive of Plaintiff's claims.
Plaintiff's attestations of wide-spreadbust, constant, and continuous harassment
particularly questionable as, if any are toldedieved, the witnessenvould be inherently
numerous. Nevertheless, Plaintiff admits that she does not know whether she

identify a single witness that would testinyone called her the racial slurs she h

alleged. (DSOF 11 102, 104.) Nor hasyaevidence been produced that would

substantiate rampant sexuakdesment, omnipresent sexaglid pro quo or any other
widespread gender discrimination. Moreovbge United States Supreme Court has sta

that “[w]hen the moving party has carriedlisrden under Rule 56(c), its opponent my

do more than simply show that there is sonetaphysical doubt as to the material facts$

Matsushita Elec. Indus. Ca. Zenith Radio Corp475 U.S. 574, 5861986). Thus, Iin
order to place this case befagury Plaintiff had to “prese@ more persuasive evidenc

than would otherwise be necessary’arder to survive summary judgme@alifornia

! The Court notes that Defendant’s StatenuérFacts attempt® present evidence
concerning Plaintiff's credibility and the belability of her allegiions by pointing to
similar or identical allegations Plaintiff hasade (in court or otherwise) against Phoer
College and Mar|00£a ommunity Collegest‘bnct, EEOC employees, former employe
(U-Haul, KB Toys, Bank oAmerica), McDonalds, multiple neighbors, customers wh
she interacted with while wking for Defendant, as well aBlaintiff's past criminal
record, psychological diagnosesnd psychotic incidents—geularly those in which
Plaintiff experiences false sensatory stinsiinilar to those alleghty experienced here.
(DSOF 11 25-46, 177-99.) Defendants alssest facts stemming from her Rule 3
iIndependent psychological examination in vihRlaintiff showed signsf hallucination,
cognitive impairment, mood slrder, psychosis, and dsional thinking.(DSOF |1 55-
60% While Plaintiff’'s mental @alth may be relevant tofact-finder weighing credibility,
they are beyond the paew of the Court at the sumnyajudgment stag:f;e. Accordingly
met_Court gives no weight to these factsatbegations in resolving Defendant’s curret

otion.
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Architectural Bldg. Prods., Inor. Franciscan Ceramics, Inc818 F.2d 1466, 1468 (9th
Cir. 1987) (citing Matsushita Elec. Indus. Co475 U.S. 574);see also Denton v.
Hernandez504 U.S. 25, 33 (1992h@ting that improbablellagations may properly be
disposed of on summary judgmerit);re Chavin 150 F.3d 726, 728-2@th Cir. 1998)
(holding that theMatsushitarule requiring a heightened lolen for implausible claims is
not limited to claims of “physical imposghiy”). The Court remains mindful that it may
not make “[c]redibiliy determinations or weigh the idence” at this stage in the
proceedings, and it does not do so hBegves v. Sanderson Plumbing Prods., I580
U.S. 133, 150 (2000), “[w]here the record takes a whole could not lead a rational tri
of fact to find” for the respondent, the tr@urt has at least sondéscretion to determine
whether the respondent$aim is “implausible.”Street v. J.C. Bradford & Cp886 F.2d
1472, 1480 (6th Cir. 989) (citations omitted). Regardlest the burden, Plaintiff has
failed to meet itJohnson 883 F.2d at 128 (“The remdwvaf a factual question from the
jury is most likely when a platiff's claim is supported solelpy the plaintiff's own self-
serving testimony, unsupported by corrolioiga evidence, and undermined either K
other credible evidence, physical impossibildy other persuasive evidence that tf
plaintiff has deliberately committed perjury.”)

Instead, the Court is left with the corrective actions, performance success
failure to train, and failure to grant requesstime off. (TAC 11 1119, 24, 43, 48.) These
cannot serve as the basis fohostile work environment. These actions—the only
which evidence exists of threbccurrence—do ndibrm the basis for a claim showing
pervasive harassment, and, as Defendant riekais(iff testified that she did not attributg
some of these to her race. (Mot. at 8 (citigOF {1 109, 115, 12033, 143, 150, 158,
167).) Other uncorroboratedlegations—such as coughinglearing one’s throat, or
crinkling paper in the Plairitis vicinity—may be subjectivel offensive to Plaintiff, but,
again, do not rise tthe level necessary toeate Title VII liability. Burlington N. &
Santa Fe Ry. Co. v. White48 U.S. 53, 68 (2006) (“Titlgll . . . does not set forth ‘a

general civility code for the American wgplace.””) (internal quotation omitted).
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Just as with her disparate treatmeatrol Plaintiff has failed to make outpaima

facie case, as she cannot reach the first step. While, as alleged, the comment

5 Wi

pervasive enough to alter thenditions of employment, Plaintiff has failed to educe any

evidence that the conduct actually occurdcordingly, the Cart will grant summary
judgment as to Plaintiff’'s hostilenvironment claim under Title VII.

B. Retaliation Under § 1981 (Count V)

Plaintiff also claims that Defendant riggidéed against her iniolation of § 1981.
(TAC 11 77-78.) To sustain heetaliation claim, Plaintiffmust show: “(1) Plaintiff

engaged in a protected activit{2) Plaintiff's employer gbjected [her] to an adverse

employment action; and (3) a causal link exisetween the protected activity and tf
adverse employment actiorRay, 217 F.3d at 1240Gsee also Scotts v. City of Phoeni
No. CV-09-0875-PHX-JA, 2011 WL 3159166, at *3 8.(D. Ariz. July 26, 2011)
(“Claims . . . under Title ¥ and Section 1981 are parallecause both require proof g
intentional discrimination. The same standaale used to prove both claims, and fas
sufficient to give rise to onare sufficient to give rise tthe other.”) (internal citations
omitted)).

An employee engages in a “protectadtivity” when theemployee complains
about or protests conductaththe employee reasonablylibees constitutes an unlawfu
employment practiceSee Trent v. Valley Elec. Ass’'n Ind1l F.3d 524, 526 (9th Cir,
1994). For the purposes of a retaliation claam,adverse employment action is an acti
that “is reasonably likely to deter empl@gefrom engaging in protected activityray,
217 F.3d at 1243. For examaplgiving undeserved, artifidig low performance ratings
constitutes an adverse employment activartzoff 809 F.2d at 1376; however, “mer
ostracism” by co-workers does n@irother v. Southern California Permanente Me
Group, 79 F.3d 859, 869 (9th €i1996). Plaintiff must ab prove that any adversg
actions were caused by her protected #gtivihe Supreme Cotithas averred that
“retaliation claims must beproved according to traditional principles of but-fg

causation,” which “requires proof that the unlawful retaliation Wwowt have occurred
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in the absence of the alleged wrongdiation or actions of the employetJhiv. of Texas
S.W. Med. Ctr. v. Nassal33 S.Ct. 2517, 2533 (2013).

1. ProtectedActivity

At the outset, the Court notes that 8 198Tegularly applied in the context of

racial discrimination and retatian. But Courts have declingd extend § 1981 into the
context of gender discriminatiolkee Runyon v. McCraryi27 U.S. 160167 (1976);
Jones v. Bechte¥88 F.2d 571, 574 (9th 1ICiL986) (“It is clear tht section 1981 does not
provide a cause of action bdsen sex discrimination.”Bello v. Howard Uniy.898 F.
Supp. 2d 213, 219 (D.C. 2012) (“42 U.S.C. 8§ 1981 marrowly addressed to racia|
discrimination and is in no wadirected to sex or genddiscrimination.”). Therefore,
Plaintiff's 2011 verbal coumding and written warning inwhich Plaintiff complained
about sex discrimination (DSOfY 108, 115) cannot senas the basis for protected
activity. However, there is no dispute that Ridf's complaints rgarding any racially
motivated harassment constitutes protected iictinder the statute. What remains afe
Plaintiff's EEOC claims and othell@ged informal, internal complaints.

2. AdverseAction

Defendant does not dispute that thequestioned employment actions Plaintiff

<

complains of, if proven to be solely in psmse to Plaintiff's complaints, would qualify

as adverse action. The Court agrees as aciotns would deter further protected activity.

3. Causation

Defendant moves for summary judgmentio& grounds that Plaintiff has failed tp

meet her burden to show that “but-for” hengmaints of racial discrimination, she would

not have been subject to the ponted adverse actions that giige to her claim. (Mot. at
12-15.)

Defendant first contends that, apfmdm two managers, Plaintiff provides nq

O

evidence that the Team or @pation Managers responsildle the adverse actions had
knowledge of a specific race discriminatioomplaint. (Mot. 12(citing DSOF 9 129,
151-52).) The Court agrees, dalaintiff has not challgged Defendant’'s position ol
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produced evidence tthe contrary. £.g., TAC Y 9-10, 14, 29.Further, Defendant
contends that even were theanagers aware, Plaintiff ©idailed to present “but-for”
evidence, particularlydrause proximity in time isf limited value hereShaninga v. St.
Luke’s Med. Ctr. LPNo. CV-14-02475-PHX-GMS, 201%/L 1408289, at *1 (D. Ariz.
Apr. 11, 2016) (holding that vile proximity in time may beelevant, it cannot form the

sole basis for causation). The Court also agreksntiff’'s constant complaints make it

nearly impossible for timing to prove causation when Plaintiff was making contint

HOUS

grievancesSeeDilletoso v. Potter No. CV04-0566-PHX-NVW, 2006 WL 197146 a[
ote

*13 (D. Ariz. Jan. 25, 2006) (“[P]roximity in time will no longer effectively conn
increased probability of interconnectednessvben the adverse agti and the protected

activity” when discrimination cmplaints are routinely madey Plaintiff); (DSOF { 168

(Plaintiff stated she was harassed evemgle day of her five-year employment

sometimes multiple times per day, by eaclhef ten Team Manageasid five Operation
Managers); 1 169 (alleging that she was suligedaily sexual advances and open sex
behavior; 170 (alleging that she was spitemery day); (TAC {11 (alleging that

Plaintiff reported her allegatioren a weekly basis); 1 35 (adi@g that Plaintiff reported
sexual activity in the bathroomn a daily basis); 1 13 (alleging that Plaintiff report
harassment “literally every ddoetween January 2011 anthd 2012”).) While Plaintiff's

statements in her affidavitComplaint, and Responselaim that her complaints

exacerbated already existing harassmengsdhstatements regarding causation

speculative, conclusorgnd do not raise a triable issue of f&afasso v. Gen. Dynamics
C4 Sys. 637 F.3d 1047, 1061 (9tRir. 2011). Most importantly, Plaintiff has not

provided sufficient eviednce to rebut Defendant’s legititleareasons for the substantiate
employment actions, which are many. (DSJFL05-17, 116-119,22-126, 163-164.)
With regard to causation, Plaintiff fad to create a genuine issue as to 3
material fact support the necessary linkween the adverse agtis and Plaintiff's
protected activityCornwell v. Electra Cent. Credit Unipd39 F.3d 1018, 1028 (9th Cir

2006) (“Summary judgment is not apprige” when based on the record,r&msonable
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jury could not conclude by preponderance of the evidence that the defendant under
the challenged employment ten because of the plaintiff's” protected activity

(emphasis added). No reasonable jury coolactude that but-for her protected activity

Plaintiff would not have been subject torrective actions and performance succe

plans, as there is no admissible evidencedbald reasonably support her claims and
evidence has been tdorth of further pervasive conduct. The Court will gra
Defendant’s Motion regarding &htiff's retaliation claim for failure to create a genuin
issue of material fact on causation.

C. Intentional Infliction of Emotional Distress (Count V)

To make out a claim for IIED under Adma law, the “plaintiff must demonstrat;
that: (1) the conduct by defendant was rerte’ and ‘outrageous’; (2) the defenda
either intended to cause etiomal distress or recklesslysidegarded the near certaint
that such distress would result from hisndoct; and (3) severe emotional distre
actually resulted from the defendant’'s conduBitett 366 F.3d at 746 (citingord v.
Revlon, Inc.734 P.2d 580, 585 (Ariz. 1987)).

To be extreme and outrageous, the condugast be “so outrageous in charactg
and so extreme in degree, as to go beyond all possible bounigxeaicy, and to be
regarded as atrocious and utterlfolarable in a civilized community Cluff v. Farmers
Ins. Exch. 460 P.2d 666, 668 (Ariz. Ct. Apf969) (quoting Restatement (Second)
Torts, 8 46 cmt. D (1965)). “It iBr the court to determin@) the first instance, whethel
the defendant’s conduct may reasonably berdaghas so extreme and outrageous ag
permit recovery.'Watts v. Golden Age Nursing Hontd9 P.2d 1032, 1035 (Ariz. 1980
(quoting Restatement (Second)Tadrts, 8 46 cmt. H (1977)).

First, and to the degreRlaintiff seeks damages 48 on the alleged advers
employment actions, rather than the purpmbntacially and sexually combustible wor

environment, Arizona cases have held thatlefendant’s conduct is not sufficientl

outrageous as a matter of law where thadcmt is “premised upon actions that af

routine in the employment caxt, such as hiring, firingand promoting, even wher
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taken for an unlawful purpose, or, in whicke temployer’s actions, even if callous, we
motivated by a legitimate business purpo&rands v. Lakeside Fire DistNo. CV 08—

8143-PHX-NVW, 20@ WL 2079712 *8 (D. Ariz. 2010)see also BodetB66 F.3d at
747 (9th Cir. 2004) (concerning asations of employee misconduci)allace v. Casa
Grande Union High Sch. Dist. No. 82 Bd. of Govern®@@9 P.2d 486 (Ariz. Ct. App.
1995) (concerning employer wheduced employee’s salaryMintz v. Bell Atl. Sys.
Leasing Int’l, Inc, 905 P.2d 559, 563 (AriLt. App. 1995) (“[I]t isextremely rare to find
conduct in the employment cext that will rise to the levef outrageousness necessa
to provide a basis for recawefor . . .” IED.) (quotingCox v. Keystone Carbon C&61

F.2d 390, 395 (3d Cir. 1988)Mintz, 905 P.2d at 563 (“[Fjmre to promote [the

plaintiff] does not go beyondlgossible bounds of decency,esvif it was motivated by

[] discrimination or retaliation): Plaintiff's dismissal is not assue in this action and the

alleged adverse employment actions fall far below those alleged in the above preq
For example, the court iWallace v. Casa Grande Union High School District Numk

82 Board of Governorfound that the combination af reduction in salary, nonrenews

of a contract, unfairly singling the plaifitout for discipline on performance grounds

threatening the plaintiff with terminationn@ the defendant’s statements to the plaintiff

that “nobody likes you” and “you piss peo&” did not constitutd|lED. 909 P.2d 486,
495 (Ariz. Ct. App. 1995). None of the unpliged facts can sustain a claim for anythif
more than standard employment decisians the corrective actions, PSPs, and otl
substantiated allegations of workplaceprimands are not “atrocious and utterl

intolerable in a civilized communitySee Cluff460 P.2d at 668.

Second,Plaintiff's claims regarding open seal conduct, pervasive sexual and

racial harassment, and physical battery,tlo@ other hand, arandoubtedly extreme,
outrageous, and outside the bdsiof decency. However, as the Court has already st3
Plaintiff is unable to prode any factual foundation rfothese claims. Plaintiff's

unsubstantiated and cordretory allegations cam serve as the sole factual basis for h
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IIED claim either, particularly when the claimse so implausible and Plaintiff provide
no corroboration.

Because Plaintiff can provide no faatsgarding the incrably hostile work

environment alleged, she tooncet meet her burden as Befendant’s intent to cause

severe emotional distress. “An intentiond@ause severe emotional distress exists wi
the act is done for the purpose of causing teeeBss or with knowledge on the part of th
actor that severe emotional distress udbstantially certain to be produced by h
conduct.”Savage v. Boie272 P.2d 349, 351 (Ariz. 59). The undisputed employmen
actions unquestionably fall outside that scope.

Plaintiff also cannot showhe emotional distress caags a “severely disabling

emotional responsePankratz v. Willis 744 P.2d 1182, 1190 (Ariz. Ct. App. 1987).

Severe emotional distress mfasts in physical ailmentsSee id.at 1191 (plaintiff
suffered anger and depression alonth\weadaches and hemorrhoidsyrd, 734 P.2d at
583 (plaintiff suffered high blood pressurenarvous tic, chest pain rapid breathing,
fatigue, and attempted suiciddjincente v. Barnett415 F. App’x 767,767 (9th Cir.
2011) (plaintiffs suffered anxiety, depmeon, insomnia and a psychological expg
diagnosed them with post-traumatic strdsorder and other emotional disorde&ratt

v. N. Automotive Corp958 F. Supp. 456, 461 (D. Ari2996) (“crying,being stressed
and upset, and having headaches” is not@efit for severe emotional distress). Plaint
alleges “injury from humiliation, trauma, #&me stress, depression[,] and physical 3
mental pain and anguish” (TAC { 65), but sla®t allege that the emotional respon
was disabling or manifested in a physical a&iif) as required. Further, it is impossible
determine whether the effects of such emmlodistress, if any, are attributable t
Defendant’s conduct. As attted, Defendant was only o@@nong numerous non-partie
that allegedly subjected Plaintiff to emotional distress through similar conduct, an
effects of such distress were apparentkesent both before and after Plaintiff

employment with Defendant.
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“In light of the extremely high burdeof proof for demonstrating intentiona
infliction of emotional distress in Arizonario reasonable jury could find Defendantis
action in reprimanding or ating standard performancenisbmarks on Plaintiff is “so
outrageous in character, andesdgreme in degree, as to geyond all possie bounds of
decency, and to be regarded as atrociamsl utterly intolerable in a civilized
community.” See Bodeft366 F.3d at 747Johnson v. McDonald3 P.3d 1075 (Ariz. Ct.
App. 1999). Because no genuine issue of fxasts as to anything more than the
employment actions, the Court will grant sumnmpngudgment as to Plaintiff's IIED
claims.

ll.  CONCLUSION

Despite the Plaintiff's lack of citatioand compliance with local rules, the Court

has searched the entirety oethecord endeavoring to discern the existence of a triable

iIssue. Having found none, evarhen viewing the record in the light most favorable to

the Plaintiff, the Court finds Plaintiff's claims untenable, with no genuine issug of

material fact as to any of éhvital elements of her claimét bottom, all of Plaintiff's

claims fail for one reason: after the Defendianet its initial burderof demonstrating the
absence of a genuinssue of material facgee Celotex477 U.S. 317, Plaintiff failed
entirely to counter with a shving of evidence sufficient to provide a reasonable jury
with a basis to rule in her favogee Andersqnd77 U.S. at 249-50, 254. Plaintiff's
evidence to substantiate her claims condaigely of unauthentated and inadmissible
documents, inadmissible hearsay, umsufed and improbable inferences, and
unsubstantiated testimpiand attestations.

Therefore, where “the recotdken as a whole could noaktka rational trier of fact
to find for the non-moving party, ¢ne is no genuine issue for triaMatsushita Elec.
Indus. Co. 475 U.S. at 587. A courteed not give credende “mere allegations” nor
draw inferences where thegre implausible or not supported by “specific facts,
Anderson 477 U.S. at 249, and the Court will ndd so here. Plaintiff has failed to
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present sufficient agdence such that a rationargu could find in her favoiwallis v. J.R.
Simplot, Cq.26 F.3d 885, 892 (9th Cir. 1994).

The undisputed employment related actioaanot serve as a basis for either
Plaintiff's Title VII claims, as Defendant has put fortunrebutted reasons for suc
actions and Plaintiff has failed to provide awidence of pretext, dPlaintiff's § 1981
retaliation claim for the same reasons.rdan those employment reprimands serve
basis for Plaintiff's IIED claims.

IT IS THEREFORE ORDERED granting Defendant's Motion for Summary
Judgment (Doc. 56) as td af Plaintiff's claims.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and close this matter.

Dated this T day of December, 2016.

N

Hongrable JoHAn J. Tuchi
Unifed Stat®$ District Jge
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