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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Paul Johnson, No. CV-14-02428-PHX-DGC
Plaintiff, ORDER
V.

Federal Express Corporation,

Defendanh

Defendant Federal Expres®rporation has filed eighhotions in limine. The
Court and the parties discussed the motiahghe final pretrial conference held o
August 23, 2016. The Courttens the following rulings.

A. Defendant’s Motion in Limine 1.

Relying on Rule 404(b), Defendant sed¢@sexclude Pat Helm’s testimony tha
Defendant retaliated against him for commpilag about improper employment practice
Defendant argues that Helm worked in Los Aage- a separate district under a separ
manager — and that his testimotmgrefore says nothing aboRtaintiff's claim that his
supervisor, Raffi Arzoumanian, retaliatedgainst him.  Plaintiff responds thg
Arzoumanian was supervised by Carlos WMall and Glen Corbin, the same region
managers who supervised Helm’'s managieat both Plaintiff and Helm claim thesg
regional managers were involved in thegtaliation, and that Helm’'s testimony i

therefore relevant to prove tive and intent — a legitimafaurpose under Rule 404(b).
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In the Ninth Circuit, “other act’ evidere is admissible under Rule 404(b) if th
following test is satisfied: (1) #re must be sufficient proofrfahe jury tofind that the

defendant committed the othert;a2) the other act must ndie too remote in time;

(3) the other act must be introduced to praveaterial issue in thease; and (4) the othef

act must, in some cases, be $amto the offense chargedDuran v. City of Maywood,
221 F.3d 1127, 1132-33 (9thrC2000). In employment discnination cases, courts als
consider not only whether “th@ame actors arevalved in each desion,” but also the
“temporal and geographical proximity, whettiee various decisionmakers knew of th
other decisions, whether the employees werdagiiy situated in relevant respects, [ang
the nature of each employeealkegations of retaliation."Griffin v. Finkbeiner, 689 F.3d
584, 598-99 (6th Cir. 2012). Courts mudatther consider whether the evidence
admissible under Rule 408uran, 221 F.3d at 1133.

The Court concludes that these evaluationsst, in this case, be made in th
context of trial, when the Court will have better understanding of the claims al
defenses being presented to the jury. It ischedr to the Court at this time, for exampl
what role the regional managers playedhie retaliation alleged bilaintiff and Helm.
Nor can the Court determineethdegree of similarity h&een Helm's allegation of
retaliation and Plairifis. During trial, the Court willbe better equipgkto consider
relevant Rule 404(b) and 403 factors. For this reason, the motion in limine (Doc. 1
denied Because of the potentiallgrejudicial nature of Helm’s evidence, Plainti
should not mention it tthe jury until after the Court has ruled on its admissibility.

B. Defendant’s Motion in Limine 2.

Defendant seeks to exclude Sue Aplistaestimony that Defendant retaliate
against her for complaining about improperméoyment practices. Dendant argues that
Apostoli worked in Palm Springs and Temecdlan a separate district under a sepatr:
manager — and that her testimony therefongs saothing about Plaintiff's claim that
Arzoumanian retaliated against him. Ptdinagain responds #t Arzoumanian was

supervised by the same regibnanagers as Apostoli's mayex, that both Plaintiff and
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Apostoli claim these regional managers wamgolved in their retaliation, and tha
Apostoli's testimony is therefore relevamd prove motive and intent. As with
Defendant’s first motion, this decision must lm@de in the context of trial, when th
Court will have a better understanding of thairols and defensesihg presented to the
jury. The motion in limine (Doc. 117) is therefadenied Because of the potentially
prejudicial nature of this evidence, Plg#inshould not mention Apostoli's testimony td
the jury until after the Court hasled on its admissibility.
C. Defendant’s Motion in Limine 3.
Defendant seeks to exclude Colene @ésctestimony that Defendant retaliate
against her for filing an inteah complaint. Defendant arga¢hat Garcia worked in Los

Angeles — in a separate district undeseparate manager -nAd that her testimony

therefore says nothing about Plaintiff's althat Arzoumanian retaliated against him.

Plaintiff again responds that Arzoumanian wapervised by the same regional manag
as Garcia’s manager, that both Plaintiff &arcia claim these regional managers we
involved in their retaliationand that Garcia’s testimony therefore relevant to prove
motive and intent. As with Dendant’s first and second mati, this decision must be
made in the context of trialThe motion in limine (Doc. 118) denied Because of the
potentially prejudicial nature dhis evidence, Plaintiff shédi not mention it to the jury
until after the Court has rudeon its admissibility.

D. Defendant’s Motion in Limine 4.

Defendant seeks to exckicevidence regarding the hiring of Don Askew for
position in Las Vegas. Plaintiff asserts tAakew’s hiring was conary to Defendant’s
policy of hiring from within, was made #&he suggestion of Corbin and Valdivia, an
shows that Defendant applies jgslicies arbitrarily. Plaitiff confirmed during the final
pretrial conference that the poliallegedly violated in the hing of Askew is not at issue
in this case.

As noted above, a consigtion of other acts ewdce requires the Court tc
address Rule 403Duran, 221 F.3d at 1133The Court finds this estence — an alleged
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violation of a policy not at issue this case, in a different office and region — to be o

marginally relevant to Plaintiff's claim.The Court finds that # marginal probative
value of this evidence is substantiatytweighed by the dangef undue delay and

wasting time. If this evidence is presesh Defendant will berequired to present

evidence regarding the process of hiring Askbat is entirely unrelated to this case and

yet will consume valuable trial timélhis motion in limine (Doc. 119) igranted.

E. Defendant’s Motion in Limine 5.

The Courtwill grant in part and deny in part Defendant’s motion to preclude

Bruce Chamberlain from testifyy. Doc. 120. The Couwwill grant the motion with

respect to Chamberlain’s testimony about Ddént's alleged retaliation against him.

Chamberlain’s internal complaim 2003, and his failure tobtain a promotion in 2008,
occurred before the everdsissue in this case. Chambe worked in different offices

from Plaintiff, in a different division, antiad different managers. Plaintiff does n

claim that any person in Chéerlain’s management chain was a part of Plaintiff

management chain. The Court concludbat Plaintiff has failed to satisfy the

requirements for admission under Rule 404@)duse the events amote in time and

not sufficiently similar to be probative ofdhmotive and intent of Defendant’s managegrs

— the purpose for which Plaintisieeks to introdwethe evidence.

The Court will deny the motion with resgt to Chamberlain’s testimony thg

counseling is a precursor to discipline, anat ttnost employees view it as disciplinary.

The Court cannot conclude atghime that Plaintiff will beunable to satisfy Rules 602 o
701 in presenting thisvidence. Chamberlain’s more thah years with the company, &
well as his management position, ntalify him to present such testimony.

F. Defendant’s Motion in Limine 6.

The Court willdeny Defendant’s motion in limine to exclude the testimony of L
Burke. Doc. 121. Burke was a Senibtanager in El Paso. She testified th
Arzoumanian discriminated against her and,rafte filed an internaiomplaint in 2008,

began to retaliate against her. She testified that his regaliaintinued after she filed ar
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EEOC complaint in 2009. This testimonyncerns the same manager and managen
chain as Plaintiff, and similarlabations of retaliation. TEhCourt finds that it satisfies
the Ninth Circuit’s four-part test undBuran. Burke can provide sufficient proof for thg
jury to find that Arzoumanian engaged irethcts of retaliation, the relevant events &
not too remote in time, the evidence akdes a relevant issues in the case
Arzoumanian’s motive and intent in his actiomsgh respect to Plaintiff, and the allege
retaliation against Burke is silar to the alleged retaliation amst Plaintiff. 221 F.3d at
1133. The Court finds that Bte’s testimony is highly tevant and not substantially
outweighed by the dangersittified in Rule 403.

Burke also testified that ArzoumaniaWaldivia, and Corlm have a routine
practice of such retaliation, and that codinggis viewed as a@isciplinary action among
Defendant’s employees. Whether she candaproper foundation for such testimon
under Rules 602 or 701 must be determined at'trial.

G. Defendant’s Motion in Limine 7.

Defendant seeks to exclude evidertbat unnamed persons instructed sor
witnesses to falsify FAMIS 28@creens that relate to driver routes and productiv
Defendant contends that thestiemony would lack foundatiorgonstitute hearsay, and b
nothing more than an attemjot smear Defendant. Plainti@sponds that witnesses wil
testify that specific managers — includidgzoumanian — directed them to chang
FAMIS 280 screens contrary pmlicy, and that he was subfed to counseling (which he
claims is a form of discipline) for doing .soThe Court cannot termine whether this
testimony will satisfy foundation, hearsand relevancy requirements without heari

the testimony, and therefodeniesthe motion in limine (Doc. 122).

' At the final pretrial conference, defse counsel asked the Court to preclu
Burke from testifying about Arzoumanian’eged discrimination against her based (
race, gender, sexual orientation, and agee Qurt agrees that such testimony is likeg
irrelevant and unduly prejuda. Burke can testify theghe filed an employment-relateq
complaint and that Arzoumanian retaliated against her, but, because Plaintiff h
remaining discrimination claim in this casae Court sees noerd to get into the
irrelevant and potentially praglicial forms of the alleged stirimination against Burke.
If Plaintiff disagrees, he can raise this issuththe Court outside thhearing of the jury.
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H. Defendant’s Motion in Limine 8.

Defendant seeks to exclude the testijmof Joseph Durant, a long-time employé¢

who left Defendant’s employ in0R3 — years before the first reét events in this case|

Plaintiff asserts that Durant will testify thhiring decisions are often made before t
interview process, that certain managerbebe they are above éhpolicies, and that
Defendant’'s managers have been knowndezZe employees out of their regions. In I
affidavit, Durant describes hiring events that occurred in the 18804990s. Doc. 136
1 at 2. The Court wilgrant the motion in limine. Doc. 12 Durant’s testimony is too
remote in time to be particularly prdbee, it does not involveany of Plaintiff's
managers, and it is not sufficiently gian to constitute prodtive evidence of
Arzoumanian’s or his managers’ motive or inteDran, 221 F.3d at 1133. The Cour
also concludes, under Rule 403, that the marginal relevaintyis dated evidence is
substantially outweighed by @hdanger of unfair prejudiceindue delay, and wasting
time at trial.

IT IS ORDERED that Defendant’s motions in limé are granted and denied ¢
set forth above.

Dated this 24th day of August, 2016.

Nallls Gttt

David G. Campbell
United States District Judge

2 e

S

LS




