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5
6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 Ronda Lee Laier, No. CV-14-02478-PHX-NVW
10 Plaintiff, ORDER
11 V.
12
13 Caroly_n W. Co_lvin, Acting Commissioner
of Social Security,
14
15 Defendant.
16 Plaintiff Ronda Lee Laier s&s review under 42 U.S.C. § 405(g) of the final
17| decision of the Commissioner of Social Siyu“the Commissioner, which denied her
18 | disability insurance benefitand supplemental securitycome under sections 216(i)|
19| 223(d), and 1614(a)(3)(A) of ¢hSocial Security Act. Because the decision of the
20 | Administrative Law Judge (“ALJ") is supportdxy substantial evidence and is not based
21| on legal error, the Commissionedscision will be affirmed.
221 1. BACKGROUND
23 Plaintiff was born in October 1958, has limited education, and is able tp
24 | communicate in English. She worked as etaty manager for a nursing home in Utah
25| for many years before movingp Arizona to care for heitl father. In Arizona she
26 | worked as a security guard and was promaodea supervisor position. Her employment
27| ended in 2010. At the time of the NovemB6&d.2 hearing, Plaintiff was living in a two
28| story house in El Mirage, Arizona, wither husband, her 12-year-old daughter, and
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Plaintiff's father. Plaintiffshusband is disabled due gbort-term memory loss cause
by brain injury. TogetherPlaintiff and her husband cafer Plaintiff's father and
daughter.

In May 2011, Plaintiff applied for disdity insurance benefits and supplement
security income. Her amendatleged onset date disability is September 1, 2010. O
November 2, 2012, she appeared with hemaétp and testified a hearing before the
ALJ in Phoenix, Arizona. Avocational expert also testified. Plaintiff's attorne
explained to the ALJ that Plaintiff has moaie degenerative disc disease, which cau
her some problems, but her mental impairmeirgs (epression, anxiety, panic disorde
are more severe.

On February 22, 2013, th&LJ issued a decision th&aintiff was not disabled
within the meaning othe Social Security Ac The Appeals Couilcdenied Plaintiff's
request for review of the hearing decision, making the ALJ's decision
Commissioner’s final decision. On Novembg&r2014, Plaintiff saght review by this
Court.

Il. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue495 F.3d

625, 630 (9th Cir. 2007). uBstantial evidence is moitan a scintilla, less than 4§
preponderance, and relevant evidence thaaaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating agescific quantum of supporting evidencdd.

As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’'s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhart278 F.3d 947, 954 (9t@ir. 2002) (citations omitted);
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accord Molina v. Astrue674 F.3d 1104, 111(®th Cir. 2012) (“Een when tk evidence
Is susceptible to more thame rational interpretation, weust uphold the ALJ’s findings
if they are supported by inferences reasonably drawn from the record.”).

Harmless error principles apply inetfSocial Security Act contextMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is hanless if there remains
substantial evidence supporting the ALdlscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®o the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endid. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablgohysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant's impairment or combination
Impairments meets or medically equals apamment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iil}.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds to step fouAt step four, th ALJ assesses the

claimant’s residual functional capacity awétermines whether the claimant is st
capable of performing past relevant work4@t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry endsd. If not, the ALJ proceeds tthe fifth and final step,

where she determines whethtbe claimant can perforrany other work based on thg

claimant's residual functional capacity, eag education, and work experience.
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8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.lId.

At step one, the ALJ found dh Plaintiff meets the insured status requirementg of
the Social SecurityAct through December 31, 2015,dathat she has not engaged [n
substantial gainful activity ste September 1, 2010, the emded onset date. At step
two, the ALJ found that Plafiff has the following seve impairments: multilevel
lumbar and thoracic degenerative disc dsse hip bursitis, a diyfgymic disorder, a
generalized anxiety disorder,canannabis abuse. At stepef, the ALJ determined that
Plaintiff does not have an impairment combination of impairments that meets or
medically equals the severity of an impaimhésted in 20 C.F.R. Part 404, Subpart P,
Appendix 1.

At step four, the ALJ found that Plaintiff:

has the residual functional capacitygerform a full range of work at all

exertional levels but with the followgy nonexertional limitations: needs to

work in a job where coatt with the general plib or co-workers is
occasional.

The ALJ further found that Plaiff is unable to perform any past relevant work. At st

D
©

five, the ALJ concluded that, neidering Plaintiff's age, edaton, work experience, and

residual functional capacity, there are jobs thast in significant numbers in the nationa
economy that Platiff can perform.

IV.  ANALYSIS
A. The ALJ Did Not Err in Evalua ting Plaintiff's Credibility.
In evaluating the credibilitpf a claimant’s testimony garding subjective pain of

other symptoms, the ALJ is required to engagea two-step analysis: (1) determine
whether the claimant presented objective radevidence of an ipairment that could
reasonably be expected to produce someegegf the pain or other symptoms alleged,;
and, if so with no evidence of malingerin@) reject the claimant’s testimony about the

severity of the symptoms only by giving speg clear, and convincing reasons for the
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rejection. Vasquez v. Astryé72 F.3d 586, 59(9th Cir. 2009). Im€making a credibility
determination, an ALJ “may nogject a claimant’s subjecgéwcomplaints based solely o
a lack of objective medical ewdce to fully corroborate ¢hclaimant’'s allegations.”
Bray v. Comm’r of Soc. Sec. Admib54 F.3d 1219, 122®th Cir. 2009) (internal
guotation marks and citatiamitted). But “an ALJ may weh inconsistencies betweef
the claimant’s testimony and his or her cottgddaily activities, ad work record, among
other factors.”ld. The ALJ must make findings “sugiently specific to permit the court
to conclude that the ALJ did not arlaitily discredit claimant’s testimony.”Thomas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 200¢cord Tommasetti v. Astrué33 F.3d
1035, 1039 (9tiCir. 2008).

First, the ALJ found that Plaintiffs medically determinable impairments co

reasonably be expected to cause tllegad symptoms. Second, the ALJ four

Plaintiff's statements regarding the intensipjersistence, and limiting effects of the

symptoms not credible to é¢hextent they are inconsistewith the ALJ's residual
functional capacity assessment.

At the ALJ hearing, Plairffis attorney stated that &htiff's mental impairments
are more severe than her degenerative dsgade, which he described as moderate.
attorney said Plaintiff suffs from dysthymic disordermajor depressive disorder|
generalized anxiety disorder, and the pangoiler of agoraphobia. Plaintiff has nq
received treatment from a mental health psienal. The only mental health treatme
Plaintiff has received is medication prebed by her primary care physician, whic

consists of alprazolam (geric Xanax) for anxiety.

! Plaintiffs primary care physician’s natdor her first officevisit on December
22, 2010, indicate that Plaifftisaid Xanax had helped herronic anxiety in the past.
The physician’s notes for Januafy2011, state that Plaifitexplained her positive uring
drug screen was caused by taking Xanax pitesdifor her husband and that she had i
been prescribed it previously.
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Plaintiff testified that she is overwmeéd with anxiety for two to three hour

)

almost every day, but her prescription noadiion helps. When asked about problems

other than anxiety that prevent her from wog she said sheeéls she cannot “proces
quick enough,” she “falls apartvhen told she is not doinghat she should be doing, an
she gets agitated by loud noises and uaotlerstanding her daltgr's homework.
Plaintiff testified that being around other peophakes her feel that she is being judg

and causes her to panic.

Plaintiff said she left her last job huly or August 201®ecause she was passing

out and getting sharp pains tiveduld radiate through hdrack, and she was passing o

about twice a week. $halso testified that when shegan having pain she thought she

was having a gallbladder attack, but am@scopy and a colonoscopy did not revegal

anything. When she returné&mlwork, she was tenmated because her supervisor felt s
could not do the tasks she was given. Sb&dd for other similawork, but no one was
hiring at the time.

Plaintiff said she quit physical therapy afteo times because the pain in her ba
was overwhelming. She testifi¢hat she does not drive besatshe is afraid of blacking
out, which had happened three or four timemonth since 2010. She said that she v
scheduled for an appointmewith a neurologison November 8, 2IP, to address her
blacking out.

Plaintiff testified that the longest stwan walk without stoping is 20 minutes

because she gets tired. She said she canlgitl5-20 minutes befe shifting positions.

She said she can stand only ten minutes becstasding causes her feet to swell. jhe
Sh

also said her feet swell evethay for most of the day so eslmust elevate her feet.
also testified that she was referred to a negjst to determine whas causing her feet
to swell.

The ALJ found thatPlaintiff's credibility is dimhished by thefollowing: (1)
Plaintiff has engaged in a somewhat normeg¢l®f daily activity ad interaction; (2) her

limited range of activities does not appear to be caused by any established impai
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(3) Plaintiff's allegations regarding thevegity of her symptoms and limitations ar
greater than expected in light of the objeetiedical record and conservative treatme
and (4) Plaintiff's hearing testimony wasguee and inconsistentThe ALJ noted that
Plaintiff refused mental health treatmeatommended by her primary care physician a
did not report her feet swailly until October 2012. The ALJsal noted that there are n
medical records corroboratingrialeged episodes of fainting.

Thus, the ALJ provided specific, cleaand convincing easons supported by
substantial evidence for discreditingiltiff's subjective symptom testimony.

B. The ALJ Did Not Err in Weighing Medical Source Opnion Evidence.
1. Legal Standard
In weighing medical source opinions 8ocial Security caseshe Ninth Circuit

distinguishes among three types of physiciafiy:treating physicians, who actually treg
the claimant; (2) examining phigians, who examine but dmt treat the claimant; ang
(3) non-examining physics, who neither treat n@xamine the claimant.Lester v.
Chater, 81 F.3d 821, 830 (9th €£i1995). The Commissioner must give weight to t
treating physician’s subjective judgments addition to his clinical findings and
interpretation of test resultdd. at 832-33. Where a treagj physician’s opinion is not
contradicted by another physician, it may regected only for “clear and convincing]
reasons, and where it is contradicted, itynmt be rejected without “specific and
legitimate reasons” supported by sialpgial evidence irthe record. Id. at 830;0rn v.
Astrue 495 F.3d 625, 632 (91@ir. 2007) (where there is a conflict between the opini
of a treating physician and axamining physician, the ALJ manot reject the opinion of
the treating physician withousetting forth specific, legmate reasons supported b
substantial evidence the record).

Further, an examining physician’s opiniomgeally must be given greater weigh
than that of a non-examining physiciaester 81 F.3d at 830. As with a treating
physician, there must be clear and convigcieasons for rejecting the uncontradicts

opinion of an examining physan, and specific and legitimate reasons, supported
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substantial evidence ithe record, for rejecting an &xining physician’s contradicted
opinion. Id. at 830-31.

Factors that an ALJ may consider whevaluating any medal opinion include
“the amount of relevant evidence thatpparts the opinion ah the quality of the
explanation provided; the consacy of the medical opinionithh the record as a whole
[and] the specialty of the physan providing the opinion.”Orn, 495 F.3d at 631. In
deciding weight to give any medical omni the ALJ considers not only whether th
source has a treating or examining relationshith the claimant, but also whether th
treatment or examination is related to thegdbtk disability, the lengtbf the relationship,
frequency of examination, supporting evidenprovided by the source, and medig
specialization of the source0 C.F.R. § 404.1527(c). Gea#ly, more weight is given
to the opinion of a specialisbaut medical issues related t lairea of specialty than tq
the opinion of a source who it a specialist. 20 C.F.R.404.1527(c)(5). The ALJ

may discount a physician’s opinion th& based only the claimant’'s subjectivie

complaints without gjective evidence.Batson v. Comm’r of Soc. Sec. Admn8%9 F.3d

1190, 1195 (9th Cir. 2004 The opinion of any physiciamcluding that of a treating
physician, need not be accept“if that opinion is briefconclusory, and inadequately
supported by clinical findings.”"Bray v. Comm’r of Soc. Sec. AdmiB54 F.3d 1219,
1228 (9th Cir. 2009).

2. Treating Primary Care Physician Mason J. Roy, M.D.
Plaintiff alleges onset of disability on @ember 1, 2010. DRoy began treating

Plaintiff on December 22, 2016r chronic arthritis pain irher knees antips and for

chronic anxiety. He prescribed alprazolégeneric Xanax) for anxiety and nothing fg

pain. On January 7, 2011, Plaintiff reportechpan the right side of her lower rib cage.

On January 25, 2011, Dr. Roy referred mi#fi to a surgeon fo assessment of her

continued right upper abdomingain and renewed her pregtion for alprazolam. On
March 7, 2011, Dr. Roy referred Plaintiff pihysical therapy for lumbago (lower bac

pain), hip pain, and thoracic back paindemred hip and thoracic spine x-rays, af
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prescribed carisoprodol instead of alprazolarich Plaintiff reported was of “no help.’

On March 23, 2011, Dr. Roy prescribed aflam for anxiety and did not prescribe

carisoprodol. On April 11, 2011, Dr. Royted that Plaintiff'sanxiety was better, but

she requested an increase ia ttumber of tablets of alprdam per day, and also that

she was getting pain medications from “geriatnd but is running out of meds.” Dr
Roy prescribed alprazolam for anxiety dachbago and hydrocodone-acetaminophen

anxiety and lumbago. He alsodered blood tests and notedttRlaintiff was to have her
first physical therapy session thext day. On May 9, 201Dr. Roy noted that Plaintiff
was “feeling a little better with meds and PTHe also noted that Plaintiff was applyin
for Social Securitydisability, he had completed the @igal evaluation for her, and hg
would complete the mental euvakion next visit. He ordered refillof alprazolam and
hydrocodone-acetaminophen and gave Plaimiffrmation regarding mental health sel
referral. On June 7, 201Dy. Roy noted Plaintiff was “doing reasonably well on curre
regimen,” she requested her alprazolam preson be increased, and she decided not
go to behavioral héth “due to trust issues.” He ordered refills of alprazolam g

hydrocodone-acetaminophen foixiety and lumbago.

After slightly less than six months dfeating Plaintiff as her primary car¢

physician, Dr. Roy completed a Residuainctional Capacity Questionnaire and
Mental Capacity Assessment, both dated Ju20¥]1. He identifiedPlaintiff's diagnosis
as anxiety, depression, bagéin, and hip pain, and her pragsis as fair. He identified
Plaintiff's symptoms as neghiain, thoracic back pain, low tla pain, and anxiety. Dr.
Roy opined that Plaintiff's syptoms are severe amgh to constantlynterfere with the
attention and concentration required to perf simple work-related tasks. He als
opined that the maximum distance Pldindan walk is 50 feet, the maximum timg

Plaintiff can sit at one time is 10 minuteadahe maximum time Plaintiff can stand/wal

% Vibrant Care Rehabilitation records shtwat Plaintiff was assessed for physic
therapy on April 26, 2011, wgatreated on April 27, 2011nd did not return after April
27, 2011.
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at one time is 5 minutes. Dr. Roy further anthat in an 8-houwwork day, the total
amount of time Plaintiff can sit is one hoand the total amount of time she c3
stand/walk is one hour. Heiopd that Plaintiff will needo take unscheduled 15-minut
breaks every 20-30 minutes. He opined #ieg can occasionally lift and carry less ths
10 pounds, but never morencashe can do repetitive reaatpj handling, or fingering
20-25% of an 8-hour workday. He further gl that Plaintiff is likely to be absen
more than four times a month as a result of her impairments.

On the Mental Capacity Assessment, DryRaund slight or moderate limitations
in all but three areas. He opined that Ri#i has marked limitation in her ability to
maintain attention and concentration fextended periods, her iity to complete a
normal workweek without inteuptions from psychologicallypased symptoms, and he
ability to set realistic goals or make planslependently of othersHe also opined that
Plaintiff would likely have more than fouabsences in an aerage month. For

medical/clinical findings that support thissessment, Dr. Roy wrotéxtensive medical

history.” Dr. Roy could not have been nefieg to his six-month treatment relationship

with Plaintiff, but his treatnm@ notes do not indicate th&e had any knowledge of

Plaintiff's past mental health history.

After June 7, 2011, Dr. Roy continued treat Plaintiff tmough October 2012,
primarily for lumbago, anxiety, and insomni®n September 7, 2Q, Plaintiff reported
that her anxiety had improved with thecreased amount of alprazolam, and s
continued home exercises and physical thetdny,it was not helping. Dr. Roy referre
Plaintiff to an orthopedic specialist angdrescribed hydrocodone-acetaminophe

alprazolam, and amitriptyline. On October2D11, Dr. Roy noted that physical therap

was ongoing, and the apptment with the orthopedispecialist was scheduled foy

% The record does not show Plaintiffceived physical therapy after April 27
2011. On November 22011, when Plaintiff was firdeen at the CORstitute, she
reported having recently completed 8 sassi of physical thrapy with minimal
improvement.
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November 28, 2011. He remed her prescription for hydcodone-acetaminophen witl
refills to last for three months. On Jamny 11, 2012, Dr. Roy netl that Plaintiff's

anxiety and insomnia were worse recentlye to family issas, she had an MRI
completed, and she would call to schedufelw-up appointmentvith the orthopedic
specialist. He prescribed alprazolaAmbien, and hydrocodorgcetaminophen with
refills to last for three montHs.On February 10, 2012,rDRoy saw Plaintiff again and
noted that she was stable on her current medication regime and had no ¢
complaints. On March 12, 2012, Dr. Roy rnibthat Plaintiff requested increased anxie
medication and she reported the orthopgudiigsician assistant recommended a possi
ablation procedure. Plaintiff continued $ee Dr. Roy monthly through October 201
and received prescriptianedications for anxiety and low back pain.

3. Treating Pain Management Plysician Eric Feldman, M.D.
On February 14 ah?24, 2012, Dr. Feldman, dhe CORE Institte, performed

bilateral L4-5 transforaminal epidural stetanjections on Plaintiff. Plaintiff was seel
by a physician assistant at the CORE In&iton November 28, 24, January 23, 2012
March 1, 2012, and April 192012. It does not appedinat Dr. Feldman actually
examined Plaintiff befie August 22, 2012.

On August 22, 201,2Dr. Feldman saw Plaintiff, dered physical therapy, an(
completed a Residual Functional Capacity Questionnaire. He identified Plain
diagnosis as chronic low bapkin and her prognosis asrfaHe identified her symptoms
as low back and leg pain and fatigue. DidRen opined that Plaiiff's symptoms are

severe enough to constanthterfere with the attention and concentration required

perform simple work-related tasks. He atgmned that the maximum distance Plaintiff

can walk is 1-2 city blocks, the maximum time Plaintiff can sit at one time is 30 min

and the maximum time Plaintiff can stand/watkone time is 5-10 minutes. Dr. Feldm3d

* Medical records from the GRE Institute show that odanuary 23, 2012, MarcH
1, 2012, and April 19, 2012Plaintiff was prescribedxycodone-acetaminophen by
physician assistant in addition taetmedications presbed by Dr. Roy.
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further opined that in an 8-hour work daye tiotal amount of time Rintiff can sit is 2-3
hours and the total amount of time she camdtwalk is 0-1 hour. He opined the
Plaintiff will need to take unscheduled bkeaof 1-2 minutes every 15 minutes. H
opined that she can occasiondlfy and carry up to 10 qunds, but never more, and sh
has no limitations in doing refieve reaching, handling, or fireging. He further opined
that Plaintiff is likely to be absent motean four times a month as a result of h
impairments.

The ALJ found thathe medical source statements from Drs. Roy and Feldj
were not supported by their own progress nated appeared to be based on Plaintif
subjective statements. These are legitimaegr, and convincingeasons, supported by
substantial evidence in thecord, for giving the medicalosirce statements of Drs. R0}
and Feldman little or no weightAlthough the ALJ did not gicitly state that she had
considered Dr. Roy’s mentalsessment as well as his plogiassessment, she cited tf

exhibit numbers of both assessments, ancfber it can be assumed that she conside

both exhibis that she cited. Th&LJ did not explicitly statehe degree of weight she

gave the opinions of theses@iting physicians, but it isg@h from the context that the
ALJ gave them littleor no weight.

C. The ALJ Did Not Err in Her Examination of the Vocational Expert.
An ALJ may rely on a vocational exps testimony that is based on

hypothetical that contains all of the limitations the ALJ found iblecand supported by
substantial evidencm the record. Ghanim v. Colvin 763 F.3d 1154, 1166 (9th Cir
2014). “However, ifan ALJ’s hypothetical is basemh a residual functional capacity
assessment that does not include somehef claimant’'s limitations, the vocationg
expert's testimony has no evidentiary valuéd. (internal quotation marks and citatio
omitted).
For reasons previously stak, the ALJ did not err byrfding Plaintiff's testimony
regarding the severity of her symptomsl dimitations less tharfully credible or by

giving little weight to the omiions of Drs. Roy and Fetdan. The ALJ gave “somsg
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weight” to the opinion of consultative examirrssa Swartout, Psy.D., regarding soci
functioning, and limited Plairffito occasional contact with the public. The ALJ was n
required to pose a hypothetidal the vocational expert witlmitations she did not find
credible and supported by stdnstial evidence irthe record. Giving “some weight” tg
Dr. Swartout’s opinion did not require the Alio rely on a hypothetical posed to th
vocational expert by Plaintiffs counsdhat included Dr. Swéout's opinion of
“moderate to marked” limitation in socidunctioning, especially when neither th
opinion nor the hypothetical distinguesth “moderate” from “marked” limitation.

IT IS THEREFORE ORDEREDhat the final decision of the Commissioner ¢
Social Security is affirmed. The Clehall enter judgment accordingly and sha
terminate this case.

Dated this 19 day of June, 2015.

Ao VW e

4 ~ Neil V. Wake
United States District Jge
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