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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Tracy Allen Hampton, No. CV-14-02504-PHX-ROS
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regpondents.

Before the Court is Petitioner Tracy Allédlampton’s amendggktition for writ of
habeas corpus. (Doc. 40Respondents filed a resporaed Petitioner fild a reply.
(Docs. 51, 68.) Petitioner also filed a nootfor evidentiary devefmament (Doc. 73), which
has been fully briefed (Docs. 767). The Court rules as follows.

l. BACKGROUND

In 2002, a jury convicted Petitioner of tweounts of first-degree murder and or
count of manslaughter and semted him to death. The foliing factual summary is taker
from the opinion of the Arizona Supreme W@oaffirming the convictions and deatl
sentenceState v. Hamptqr213 Ariz. 167, 140 P.3d 950 (2006), and a review of the s
court record.

On May 16, 2001, Departmeot Public Safety officers attempted to serve a traf

ticket on Tracy Allen Hampton. The officevgeent to a house on East Roberts Road

1 These citations refer the document and page nunbgenerated by the Court’s

Case Management/Electronic Case Filing system.
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Phoenix, where Hampton haddmestaying with Charles filley and Tanya Ramsdell
Ramsdell was approximately fiveonths pregnant at the tim&/hen the officers arrived,
Hampton was not there, but Findley showesldfficers a photograph of Hampton, and the
officers left.

Early the next day, Misty Ris and Shaun Geeslin wenthe house on East Roberts
Road. Hampton let &m in, and Hampton, Findley, By Geeslin and several othefs

smoked methamphetamine thréogt the morning. Sometinadter 10:30 a.m., Hampton

and Geeslin left. The two rehed near noon and entered a back room where Findley|was

kneeling on the floor workingn a lighter. Hampton walked over to Findley and called
out his name. As Findley aed up, Hampton shot him e forehead, killing him.
Geeslin and Ross then watkto the front door.

Hampton began following Geeslin and Rdsst stopped and said something lik

11%

“Wait, we have one more.He then went to a bedroowhere Ramsdell was sleeping and
opened the door. Ramsdell told Hampton toay#, and Hampton shot her in the head.
Ramsdell and her unbornitthdied as a result.

Hampton was arrested on May 31, 200&/hile awaiting trial in the Maricopa
County jail in Augus001, Hampton shared a cell wileorge Ridley. Ridley testified
at trial that Hampton admitieto committing the murderad told him the story of the
murders every night for two wegk Hampton told Ridley #t he killed Findley because

“he was a rat” and he killed Ramsdell besa Hampton was affiliated with the Arya

-

Brotherhood and thought that Ramsdell wasgpant with a Black man’s child. Ridley
also testified that before leaving the houdampton knelt down next to Findley’s body
and whispered in his ear, “l want to let you wniatook care of your nigger loving old lady
and her little coon baby, too. Domiorry, they didn’t feel a thing.”

The jury found Petitioner guilty on all cownt It then foundhat Petitioner was
eligible for the death penalfgr both counts of murdemd concluded that the mitigating
circumstances were not sufeaitly substantial to call foleniency. The trial court

accordingly imposed death senten for the two muet convictions. It also imposed an
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aggravated term of twelve and one-half yéarsnanslaughter, to run consecutively to tk
death sentences. The Arizona Supreme Gghreld the convictions on direct appeal.

On August 18, 2011, Hampton filed amended petition for ptsonviction relief
(“PCR”). He raised six claims:

1. Ineffective assistance of cael at the guilt phase of trial;

2. Ineffective assistance of couhaethe sentencing phase of trial;

3. Newly-discovered evidence;

4. That the Arizona SupresCourt improperly appliedennard v. Dretke542 U.S.

274 (2004);

5. Ineffective assistance of appellate counsel; and

6. Theex post fact@pplication of A.R.S. §31-230(@9 the imposed restitution.
(SeeDoc. 51-3 at 158.)

The Court summarily dismissed claims 3 thigh 6. It concluded that claims 3,
and 6 were not colorable, atight claim 4 was procedurally barred under Rule 32.2
(1d.)

The Court then held a five-day evidentiary hearing on claims 1 an8ée id.at

176). Petitioner argued that his trial counsete ineffective at the guilt phase by failin

to conduct a reasonable investigation, to catlous withesses and to present evidence i

support of a third-party defems He further argued thateth were ineffective at the
sentencing phase by failingd¢onduct a reasonable investiga and failing to call mental
health experts to presenttigation evidence. The PCRuart denied these claimsld(at

194.) The Arizona Supreme Court then sumiypaenied review. (Doc. 54-8 at 138.)

Hampton filed his petition for habeas rélie this Court on October 5, 2015 (Dog.

21), and an amended petition &amuary 29, 2016 (Doc. 40).
. APPLICABLE LAW

Federal habeas claims are analyzed uttteframework othe Antiterrorism and
Effective Death Penalty Act (“AEDPA”). The AEDPA defines the substantive ar

procedural limits on the claims a capitalbbas petitioner may bring, and the Rulg
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Governing Section 225€ases define the types of evidentiary development a petitioner

may seek if his claims otherwise meet the requirements of the AEDPA.

Under the AEDPA, a petitioner is nentitled to habeas relief on any claim
adjudicated on the merits in state court untbssstate court’s adjudication (1) resulted |n
a decision that was contrary to, or invalvan unreasonable application of, cleanly
established federal law or (2) resultedairdecision that was based on an unreasonable
determination of the facts inglt of the evidence presented in state court. 28 U.S.C. 8
2254(d).

The Supreme Court has emphasized thatuteasonableapplication of federal
law is different from amncorrectapplication of federal law.Williams v. Tayloy529 U.S.
362, 410 (2000). Under § 2254(d)(1), “[adt&t court’'s determination that a claim lacks
merit precludes federal habeas relief so laagfairminded jurists could disagree’ on the
correctness of the state court’s decisioHarrington v. Richter562 U.S. 86, 101 (2011
(quoting Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Under § 2254(d)(2), a state court’s factdetermination is presumed correct and a
petitioner bears the burden of overcoming th@sumption withclear and convincing
evidence. 28 U.S.C. § 225)(®). Satisfying § 2254(d)(2) s “daunting” burden, “one
that will be satisfied in relatively few caseslaylor v. Maddox366 F.3d 992, 1000 (9th
Cir. 2004),overruled on other grounds by Murray v. SchriRobert Murray, 745 F.3d
984, 1000 (9th Cir. 2014). A state courtfactual determination is not unreasonable
merely because [a] federal habeas court dalve reached a different conclusion in the
first instance.” Wood v. Allen558 U.S. 290, 301 (2010). Iestd, a federal habeas coupt
“must be convinced that an appellate paapplying the normal standards of appeIIaLe
review, could not reasonably concludeatththe finding is supported by the
record.” Taylor, 366 F.3d at 1000.

A. Exhaustion and Procedural Default

The AEDPA requires that a writ of habea®spus not be granted unless it appears

that the petitioner has properly exhausted all available state court remedies. 28 U|S.C
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2254(b)(1)see also Coleman v. Thompsbal U.S. 722, 731 (1991) o properly exhaust

—+

state remedies, the petitioner must “fairly preégéhis claims to the state’s highest coul
in a procedurally appropriate mannéd.Sullivan v. Boerckel526 U.S. 838, 848 (1999)
Petitioners meet this requirement by desaogbihe operative facts and the federal legal
theory on which a habeas clainb&sed so that state courts@a fair opportunity to apply
controlling legal principles to ¢hfacts bearing upon the claimnderson v. Harles159
U.S. 4, 6 (1982).

A claim may also be “technically” @austed if the petitioner has lost the
opportunity to raise his claim on “indep#ent and adequate” state law groundsleman
501 U.S. at 732 (“A habeastf®ner who has defaulted his federal claims in state cqurt

meets the technical requirements for exhaustinere are no state remedies any longer

‘available’ to him.”). Such “technically” exhausted claims, however, are considered

procedurally defaulted and are not subject to habeas r&ed. id.at 731-32;Smith v.
Baldwin 510 F.3d 1127,1139 (9th Cir. 2007).

In Arizona, there are two avenues fmgtitioners to preserdand exhaust federa
constitutional claims in state court: diregpaal and PCR proceedings. Rule 32 of the
Arizona Rules of Criminal Procedure gonsrPCR proceedings and provides thatl a
petitioner is procedurally bamtdrom relief on any claim thatould have been raised on
appeal or in a prior PCR petition. Ariz. Rrim. P. 32.2(a)(3).If an Arizona court
concludes that a claim was wed under this rule, thaindependent and adequate
procedural ground preclusiéederal habeas relieGee Hurles v. Ryai52 F.3d 768, 780
(9th Cir. 2014).

Procedural default, however, is not iasurmountable bar to relief. A petitiongr
may raise a defaulted claim if the petitiofiean demonstrate cause for the default and
actual prejudice as a result of the allegedatioh of federal law, or demonstrate that
failure to consider the claims will resultafundamental miscarriage of justic&€€bleman
501 U.S. at 750.
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Generally, “cause” for a procedural ddfagxists if a petitioner can demonstrate

that “some objective factor external to tthefense impeded counsel’s efforts to comg

with the State’s procedural rule Murray v. Carrier, 477 U.S. 478, 488 (1986ccord

Coleman 501 U.S. at 753. “Ppadice” is actual harm resulting from the alleggd

constitutional error or violationVickers v. Stewartl44 F.3d 613, 617 (9th Cir. 1998). T
establish prejudice resulting from a procedutefault, a petitionebears the burden of
showing not merely that the errors at hialtwere possibly prejudicial, but that the
worked to his actual and substahtdisadvantage, infecting hentire trial with errors of
constitutional dimensionUnited States v. Fragyl56 U.S. 152, 170 (1982).

Because the acts of a petitioner's counsehateexternal to the defense, they a
generally attributable to the petitioner, anegligence, ignorancegr inadvertence on
counsel’s part does not qualify as “caus€d6leman 501 U.S. at 752-54 (citinQarrier,
477 U.S. at 488). However, where the inefifiee assistance of counsel amounts to
independent constitutional violatipit can establish causkl. at 753-540rtiz v. Stewart
149 F.3d 923, 932 (9th Cir. 1998).

For ineffective assistance of counseliitls, a petitioner may establish cause for

procedural default “by demonstrating twointlps: (1) ‘counsel in the initial-review
collateral proceeding, where the claim shouldenbeen raised, was ineffective under tl
standards ofStrickland v. Washingtord66 U.S. 668 (1984),” an(2) ‘the underlying
ineffective-assistance-of-trial-counsel claimaisubstantial one, wthds to say that the
prisoner must demonstrate that the claim has some me@iatk v. Ryan688 F.3d 598,
607 (9th Cir. 2012) (quotinlartinez v. Ryan566 U.S. 1, 14 (2012)¥ee also Pizzuto v.
Ramirez 783 F.3d 1171, 117®th Cir. 2015).

<

O

e
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To prevail undeiStrickland a petitioner must show that counsel’s representation

fell below an objective standard of reasonabssnand that the deficiency prejudiced t
defense. 466 U.S. aB®-88. The inquiry undéstricklandis highly deferential, and

“every effort [must] be made to eliminate tihistorting effects of mdsight, to reconstruct

the circumstances of counsel’'s challengetduct, and to evaluate the conduct frgm
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counsel’s perspective at the timdd. at 689;Atwood v. Ryan870 F.3d 10331055 (9th
Cir. 2017).

To satisfyStricklands first prong, a defendant must overcome “the presumption
that, under the circumstancdabe challenged action mightte considered sound trial
strategy.” Strickland 466 U.S. at 689. With respect &tricklands second prong, a
petitioner must affirmatively prove prejudid® “showl[ing] that there is a reasonable
probability that, but focounsel’s unprofessional errorsettesult of the proceeding would
have been different. A reasable probability is a probdity sufficient to undermine
confidence in the outcomeld. at 694.

The Martinezexception to procedural default dipp only to claims of ineffective
assistance of trial counsel; it has not begpanded to other types of clainf@izzutq 783
F.3d at 1177 (explaining théte Ninth Circuit has “not alled petitioners to substantially
expand the scope Martinezbeyond the circumstances presentliartineZ’); Hunton v.
Sinclair, 732 F.3d 1124, 112@% (9th Cir. 2013) (noting thainly the Supreme Court can
expand the application dflartinezto other areasgee Davila v. Davisl37 S. Ct. 2058,
2062-63, 2065—66 (201{xplaining that thdlartinezexception does naipply to claims
of ineffective assistance of appellate counsel).

Alternatively, a petitioner may be able overcome a procedural default by
establishing that a fundanmt@h miscarriage of justiceoccurred. A fundamental
miscarriage of justice occukghere the petitioner makessafficient showing of actual
innocence.See Schlup v. Del®13 U.S. 298, 316 (1995) (“flh petitioner . . . presents

evidence of innocenc® strong that a court cannot hawmfidence in the outcome of thg

1%

trial unless the court is alsatisfied that the trial was free of nonharmless constitutignal
error, the petitioner should be allowed to phssugh the gateway araigue the merits of
his underlying claims.”). “IrSchlup the Court . . . held that prisoners asserting innocenhce
as a gateway to defaulted claims must estalbfiat, in light of newevidence, ‘it is more
likely than not that no reasonable junepuld have found p#ioner guilty beyond a
reasonable doubt."House v. Be]l547 U.S. 518,36-37 (2006) (quotin§chlup 513 U.S.
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at 327). To revive a claim und8chlup a petitioner’s claim of innocence must be “tru
extraordinary.” Id.

B. Evidentiary Development

Under the Rules Governirfgection 2254 Cases, a petiter may seek to discovef

and introduce additional evidengefederal court. The cots discretion to grant such
requests, however, is limited.

In Cullen v. Pinholster563 U.S. 170 (2011), the Court emphasized that “revi
under 8 2254(d)(1) is limited tbie record that was beforeetistate court that adjudicate
the claim on the merits.Id. at 181;see also Robert Murray45 F.3d at 998 (“Along with
the significant deference AEDPA requires uafford state courts’ decisions, AEDPA als
restricts the scope of the evidenthat we can rely on ingmormal course of discharging
our responsibilities under 8§ 2254(d)(1).”). Howewinholsterdoes not bar evidentiary
development where the court has determinesedaolely on the statourt record, that
the petitioner “has cleard¢de § 2254(d) hurdle Madison v. Comm’r, Ala. Dep’t of Corr.
761 F.3d 1240, 124908511th Cir. 2014)see Pinholster563 U.S. at 183ienry v. Ryan
720 F.3d 1073, 1093 n.15 (9th Cir. 2013).

To clear the § 2254(d) hurdle, a petitiomeust establish that the state court

decision (1) “was contrary to, or involvean unreasonable application of, clean

established Federal law,” or (2) “was basednrunreasonable determination of the fa¢

in light of the evidence presed” in state court. 28 U.G. § 2254(d). A petitioner who
meets the deferential standards of § 2254(d) lbesentitled to eviddirary development if
the following standards are also met.

First, a habeas petitioner is not entitlediszovery “as a matter ofrdinary course.”
Bracy v. Gramley520 U.S. 899, 904 (19973ge Campbell v. Blodge®82 F.2d 1356,
1358 (9th Cir. 1993)Rule 6 of the Rules Governing $ien 2254 Cases provides that “[a
judge may, for good cause, authorize a p@risonduct discovery ued the Federal Ruleg
of Civil Procedure and may limit the extentdi§covery.” Rule 6(a), Rules Governing
2254 Cases, 28 U.S.C. foll. § 2254,
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Second, a federal court may not holdeaing unless it first determines that th
petitioner did not “fail to develop” the fa@l basis of the claim in state couBiee Williams
v. Taylor (Michael William3, 529 U.S. 420, 431-32 (2000j[A] failure to develop the
factual basis of a claim is not established ssidere is lack of dilence, or some greate
fault, attributable to the prisoner the prisoner’s counsel.id. at 432;see also Baja v.
Ducharme 187 F.3d 1075, 1078-79 (9th Cir. 1999[A] petitioner who ‘knew of the
existence of [] information’ ahe time of his state court m@edings, but did not present
until federal habeas proceedings, ‘failed develop the factual basis for his clain
diligently.” Rhoades v. Hennp98 F.3d 511, 517 (9th Cir. 2010).

Moreover,an evidentary hearing is not required ilie issues can be resolved 4
reference to the state court recoiitbtten v. Merkle137 F.3d 1172, 117@®th Cir. 1998)
(“It is axiomatic thatwhen issues can be résed with reference tthe state court record
an evidentiary hearingesomes nothing more tharfutile exercise.”)see also Schriro v.
Landrigan 550 U.S. 465, 474 (2007) (“[l]f the cerd refutes the applicant’s factue
allegations or otherwise precludes habeasfrealidistrict court is not required to hold a
evidentiary hearing.”). Likewise, “an evid@ry hearing is notequired if the claim
presents a purely legal questiardahere are no disputed fact8eardslee v. Woodford
358 F.3d 560585 (9th Cir. 2004)see Hendricks v. Vasque¥74 F.2d 10991103 (9th
Cir. 1992).

Finally, under Rule 7 of the Rules Govieigh Section 2254 Cases, a federal habg

court is authorized to expand the recordridude additional material relevant to the

petition. The purpose of expams of the record under Rulé*is to enable the judge ta
dispose of some habeastipens not dismissed on thegaldings, without the time ang
expense required for an evidentiary heafingdvisory CommitteeNotes, Rule 7, 28
U.S.C. foll. § 2254see also Blackledge v. Allisofi31 U.S. 6381-82 (1977)Downs v.
Hoyt, 232 F.3d 1031, 1041 (9thrCR000) (explaining that éhneed for an evidentiary
hearing may be obviated lexpansion of record).

1. ANALYSIS
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The Petition sets forth 39 claims for religfor the reasons set forth below, thos
claims are denied.

A. Actual Innocence

In Claim 1, Petitioner alleges that his righkds‘due process, a fair trial, a reliabl
sentence, effective assistance of counseld to be free from cruel and unusu
punishment” were violated “because heagually innocent.” (Doc. 40 at 26.) Hs
acknowledges, and the Court finds, that ttlsm was not raised in state court, b
Petitioner summarily alleges that he caem@ome that procedural default unéartinez
Schlup andStrickler v. Greenegs27 U.S. 263, 289 (1999) (finding cause and prejudice
the default of 8rady’ claim). The state argues that ttlisim is not cognizable and withou
merit. (Doc. 51 at 33.)

The Court need not decide whether the diefaf this claim can be properly excuse
because, as this Courtshpreviously explainedee Hampton v. Ryaho. CV-14-2504-
PHX-ROS, 2016 WL 3653964t *4-5 (D. Ariz. July 8,2016) (denying Petitioner’s
motion for an order staying and holding abeyance these habeas proceedings), i
without merit. See28 U.S.C. § 2254(b)(2) (authong the denial of meritless habes

claims regardless of the claims’ procedural statssg also Murray v. Schrir@Roger

Murray), 882 F.3d 778, 808 (9th Cir. 2018)wood 870 F.3d at 1065 n.28. Although the

United States Supreme Court has noedétosed actual innocence claissg Herrera v.
Collins, 506 U.S. 390, 417 (1993), the Colwds emphasized that the standard f{
establishing such a claim “would necafigebe extraorcharily high.” 1d. Petitioner has
not met that burdenSee Hampton2016 WL 3653965, at *6'Hampton has not offered
‘new reliable evidence’ of himnocence. . .. Thevidence does neiffirmatively prove
that he is more likely thamot innocent of the murdersdithat no reasonable juror woul
have found him guilty beyond aagonable doubt.” (citation omitted)).

Petitioner’s request for evideary development in support of this claim is als

denied because Petitioner has not “allege[d]sfadtich, if proved, would entitle him tg

2 Brady v. Marylang 373 U.S. 83 (1963).
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relief.” Townsend v. Sajri872 U.S. 293, 312-13 (1963\erruled in part by Keeney v
Tamayo—Reye$04 U.S. 1 (1992xee also Insyxiengmay v. Morgat®3 F.3d 657, 670
(9th Cir. 2005) (a claim must be “colorable’fie an evidentiary heiaug will be granted).
Petitioner alleges that the state’'s key wis, Misty Ross, later gave conflicting

descriptions of the crime, the state’s imiant, George Ridley, lied on the stand abqut

Petitioner’s alleged confession, and that an alternative suspect, Tim Wallace, confessed

the crime. As this Court priously noted, these allegatis are insufficient to state &
freestanding actual innocence clai®ee Hamptar?016 WL 3653965at *5 (“Hampton
has offered no new evidence thaiuld preclude the possibilityf his guilt. . . . At most
the new evidence undercuts the trial testimohiflisty Ross and George Ridley, . . . buit
it does so in a way that is cumulative tlee impeachment evidence in Hampton
possession at the time of trial.” (citationsitied)). Because the facts Petitioner alleges
are not sufficient to state an actual innocence claim, evidermtewglopment would be
futile. See Totten137 F.3d at 1176.

Claim 1 is denied.

Petitioner next asserts that, even if his substantive actual meec&im fails, his
actual innocence excuses the d#fatiother claims based dhe “gateway” articulated in
Schlup See513 U.S. at 298. Und@&chlup an actual innocence claim that is “not itselfja
constitutional claim” may nonetheless seras “a gateway thugh which a habeas
petitioner must pass to have his otherwise lobcmnstitutional claim[s] considered on the
merits.” Id. at 315 (quotingHerrera, 506 U.S. at 404). To revive a claim un@ehlup a
petitioner must show that “it iswore likely than not that n@asonable juror would have
convicted him in the lightf the new evidence.ld. at 327.

Petitioner seeks evidentiary developmeragtablish that no asonable juror would
have convicted him indiht of new evidence und&chlupin order to revive five defaulted
claims: Claims 2, 3, 4, 6nd 8. When evaluating a claim und@&=shlup “a habeas court
must consider all the evidence, old and neariminating and exculgtory, without regard

to whether it would necessaritye admitted under rules of adssibility that would govern

-11 -
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at trial.” House 547 U.S. at 538 (quotingchlup 513 U.S. at 327). To receive a hearir
in support of &chlupclaim, Petitioner must “make[] a gddaith allegation that would, if
true, entitle him to equitable tolling.Stewart v. Cate757 F.3d 929, 941 (9th Cir. 2014
(quotingRoy v. Lampert465 F.3d 964, 969 (9th Cir. 2006)).
Even taking the evidence Patitier offers in support dfis actual innocence clain
as true, it does not undermine confidence enaditcome of his trial for purposes3xhlup
The new evidence Petitioner seekadmnit in support of his &gal innocence claim can bg
summarized as follows: (1) testimony sugp@ the third-party defense originally
presented during Petitioner’s trial; (2) testimy that the state’s eye witness, Misty RoS
lied and had motive to lie; and (3) testimony tthat state’s informant, George Ridley, lie
and had motive to lie. Much dtis evidence was already presented during trial, and
new evidence is not sufficient to undermi@itdence in the outcoenof Petitioner’s trial.
First, Petitioner presented Hhisird-party defense to thery. One witness, Mark
Sandon testified at trial that he heard TimIMe confess to the crime. (RT 05/01/02
34:5-35:21.) Petitioner now seeks to bol$tkilace’s allegedanfession by introducing
additional witness testimony that Wallace niewe committed the crimes and eviden

that Wallace may have had motive to commit the crimes. Most notably, Petitioner (

testimony that one of the victims, Charles fayd may have been cooperating, or willing

to cooperate, with police regarding Wallacdisig activities. Petitioner first offers thg

testimony of Keva Armijo, who asserts that N&ee may have believed that Ridley was

snitch.” SeeDoc. 73 at 30.) Petitioner acknaglges that Armijo’s testimony was

available during his trial. (Doc. 40 at 67-)7The remaining evidence includes stateme
from Jared Dansby and hearsay statemeots fvliranda Clark thaimply that Wallace
may have suspected that Ridley was cooperating with pol8seDEc. 73 at 33-34.)
Second, Petitioner seeks to admit evidehe¢ Ross had motive to lie, and did lig
about the murders. Specificallye offers statements indtoa) that Ross was angry with
Hampton and that she latemaitted that she dinot actually withesthe murders.Seed.

at 31, 35.) A majority of thisvidence is not new—the trialrjuheard evidence that Ros

-12 -
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may have had reason to laegry with Hampton. See, e.g.RT 4/30/02 at 45.)
Furthermore, Ross’s alleged recantation isliable. One witness, who was availab
during trial, allegedly heard Ross say that Hampton was innocent, but also offers
declaration that Ross told so many different i&s of the crimes that it is unclear “if an)
of the stories were the truth.” (Doc. 42a02.) The other witesses Petitioner seeks
present do not suggest that Ross has recanteéddtienony. Rather, these witnesses st;
only that Ross may not have been in thmesaoom as the vichs when the murders
occurred. (Doc. 43-3 at 15, 18.)

Third, Petitioner’s proposestimony regarding Ridley'sapacity for truthfulness
and motive to lie is cumulative to the information presemtethe jury. As discussed
further regarding Claim 2 below, Ridleytsstimony was thoroughly impeached on cro
examination, and the jury heard that heuldodo anything to wid incarceration.
Petitioner also offers hearsay testimony that@jidecanted his trial testimony, but in h
own declaration, Ridley does rsifite that his testimony was untruthful. (Doc. 43-3 at 2

Taking this evidence together, it does notlermine confidence in the outcome |
Petitioner’s trial. Petitioner’'s actual innocertaim is founded on innuendo and hearsg
While courts must considatl evidence supporting@chlupgateway claim, they must dc
so with “due regard to any unreliability3chlup 513 U.S. at 328Much of the evidence
Petitioner seeks to admit is not new or reliable. The remainder is insufficient to unde
confidence in the outcome his trial. Thaysical evidence emborates Ross’s trial
testimony regarding the manner in which thdime were killed: Findly was shot in the
head while crouched on the flg@and Ramsdell was shot whilarg in bed. Furthermore,
Petitioner has not offered compelling evidence to undermine Ross’s testimony that
Hampton who shot the victimsBecause Petitioner has notaddished that he could be
entitled to relief based on the evidence he seepresent, a hearingunnecessary to deny

his Schlupgateway claim.
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Moreover, even if the Court assumesguendo that Petitioner could meet thé

U

Schlupstandard, Petitioner is not entitled to halveéisf because, axplained below, each
of the procedurally defaulieclaims Petitioner seeks ttevive fails on its merits.
1. Claim 2

Petitioner alleges that his rights to “due @mes, a fair trial, ffective assistance of
counsel, and freedom from cruel and unupugishment” were violated by the admissign
of Ridley’s testimony. (Doc. 48t 55.) Specifically, he alleges (A) that the state violated
Brady v. Maryland 373 U.S. 83 (1963) by failing tostilose Ridley’s presentence repofrt
to the defense; (B) the state violatsdpue v. lllinois 360 U.S. 264, 269 (1959) by
knowingly permitting Ridley t@ffer perjured testimony; and (C) Petitioner’s trial counsel
was ineffective for failing to properly adehs these issues during the tridd. &t 57—-65.)

Petitioner acknowledges, and the Court finds, @aim 2 was not presented in state cout.

=

Petitioner alleges that he camercome his praural default of these claims under the
standards irfschlupandMartinez Because Claim 2 is withbmerit, however, the Court
need not determine whettieetitioner can overcome ttpsocedural defaultSee28 U.S.C.
§ 2254(b)(2).

As a preliminary matter, Petitioner haguested evidentiargevelopment—in the
form of discovery, a hearing, and expansiothefrecord—in support adhe merits of this
claim. (Doc. 73 at 39—40.) As this Courépiously observed, the new evidence Petitioner
seeks to present “[a]t most . . . underdhs trial testimony oMisty Ross and George
Ridley . . . in a way thats cumulative to the impeaotent evidence in Hampton’s
possession at the time of triatfampton 2016 WL 3653965, at *3n sum, and as further
explained below, Petitioner has not alleged fHws, if proved, would entitle him to relief
Stanley v. Schrir0598 F.3d 612, 62th Cir. 2010) (citingnsyxiengmay403 F.3d at
670). Petitioner’s request for evidentiary deyshent in support of the merits of Claim P
is therefore denied.

a. Brady
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In Claim 2A, Petitioner alleges that the state viol&eatlyby suppressing Ridley’s
presentence report. There are “threenponents or esstal elements of aBrady
prosecutorial misconduct claim: ‘The evideratdssue must be favable to the accused
either because it is exculpatoor,because it is impeachingatrevidence must have been
suppressed by the State, eithwillfully or inadvertently and prejudice must have
ensued.” Banks v. Dretke540 U.S. 668, 691 (2004) (quotiBgrickler, 527 U.S. at 281—

82). To establish prejudice, a petitionersnshow that the gpressed evidence wa

UJ

material to his case—that hat “there is a reasonableopability that, hd the evidence
been disclosed to the defensige result of the proceedingould have been different.”
Browning v. Baker875 F.3d 444, 464 {9 Cir. 2017) (quotingJnited States v. Bagley
473 U.S. 667, 682 (1985)). “A ‘reasonabprobability’ is a probaility sufficient to

undermine confidenaa the outcome.”ld.

174

This Court previouslhaddressed PetitionerBrady claim and concluded that the

174

information includedin Ridley’s presentence report syaat best, cumulative to the
evidence offered at triaHampton 2016 WL 3653965, at *5—7Because the evidence in

—+

Ridley’s presentence report was merely clative to the evidence already presented

the jury, the state’s alleged failure to disddhe report does not undermine confidence i

the outcome of Petitioner’s trial.
Claim 2A is meritless and is denied.
b. Napue
In Claim 2B, Petitioner alleges that the state violdtegpueby offering perjured
testimony. The Supreme Court has held thatonviction obtainedhrough use of false
evidence, known to be sl by representatives of the &tamust fall under the Fourteenth
Amendment.”Napue 360 U.S. at 269. “A claim undBlapuewill succeedvhen ‘(1) the

testimony (or evidence) was actually false t({&) prosecution knew or should have known

that the testimony was actually falsedg3) the false testimony was materialSivak v.
Hardison 658 F.3d 898, 908—{9th Cir. 2011) (quotindackson v. Browr513 F.3d 1057,
1071-72 (9th Cir. 2008)).

-15 -

o



© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

Petitioner asserts that he can establish falgitpointing to Ridley’s assertion thal
he never engaged in violent belwa toward his ex-wife. (Dad10 at 63.) The state claimsg
Ridley did not violaté&Napueby answering “no” because ‘fiJRidley’s opinion, his actions
with his ex-wife were not violent.[Doc. 51 at 51.)The question undédapue however,
is not whether the witness kndg testimony to be false, br#tther whether the state kneyw
that the testimony was fasand thus had a constitutional duty to correcCit. Hayes v.
Brown 399 F.3d 972, 980—-8®th Cir. 2005) (en banc) (refigng the argument that “it is
constitutionally permissible for [the prosecutidmowingly to preseinfalse evidence to a
jury in order to obte a conviction, as long as theitness used to transmit the false
information is kept unaware of the truth”).

Petitioner alleges that Ridley stalked, #ite;ned, and physicalgbused his former
wife, and that counsel for Petitioner and the state were aware of this prior behavior}
defense asked Ridley if any of his prior cartidns involved violeoe or whether he had

ever acted violently toward his wife. Regl answered no to botjuestions. Ridley’s

testimony was objectively misleading, if notsi, which arguably obligated the state o

correct the testimonySee Towery v. Schrir641 F.3d 300, 309 (9tir. 2010) (collecting
cases in support of the view “that accurtatgtimony could be delived in a sufficiently
misleading context to makbe evidence false fdtapuepurposes”).
Petitioner'sNapueclaim fails, however, because the error was not mateSak
Jackson v. Brown513 F.3d 10571075-76 (9th Cir. 2008) (“A ny’s finding should be
overturned as a result of . . . [ddpueviolation[] if and only if [it is] material.”). “Instead

of asking whether there waa ‘reasonable probability’ of a different outcomeé\apue

violation requires a court to ask whether éhex ‘any reasonable likelihood that the false

testimony could have affected the judgment of the juryibberton v. Ryan583 F.3d
1147, 1164 (9th @i 2009) (quotingHayes 399 F.3d at 985).

The state’s failure to correct the recordhrs case was not material. As this Codrt

previously explainedHampton 2016 WL 3653965, at *6—Ridley’s credibility was

thoroughly impeached dng Petitioner’s trial. He testéd, for example, to his prior,
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stalking conviction, his desire not to retwonprison, and his willingness to “say whatevs
it took” to avoid incarcerationld. In sum, the jury already had notice that Ridley m
have been willing to lie, haaotive to lie, and had several prior felony convictions. Thg
IS no reasonable likelihood thtite jury’s impression of Ridley and his testimony wou
have been meaningfully altekéy the fact that Ridley ga false or misleading testimony
regarding his propensity for violence agaimss former wife, and thus there is n
reasonable probability that tadeged perjury codl have affected thjury’s judgment.

Because Petitioner has failed to allege dazfficient to establish prejudice fo
purposes oNapue Claim 2B is denied as meritless.

C. IneffectiveAssistanceof Counsel

Finally, Petitioner alleges in Claim 2C thHas counsels’ failure to obtain Ridley’s
presentence report was ineffective assistafipec. 40 at 64—65.) A claim of ineffective
assistance of counsel requires that Petitiontbésh that counsel’'s representation fg
below an objective standard of reasonaldsrend that, but for counsel's unprofessior
errors, the result of the proceeglwould have ben different. Strickland 466 U.S. at 694.

Petitioner has failed to establish a readtmarobability that defense counsel$

access to or use of Ridley’s presentence tepould have had any impact on the result
Petitioner’'s trial. As discussed above andthis Court’s prior order, trial counse
thoroughly discredited Ridlejuring cross examination. €ke is no reasonable likelihoo(

that having Ridley’s presentence report vabblave made counsels’ cross examinati

—

D

al

of

)

DN

more effective, and counsels’ failure to aibtthe presentence report does not undermine

confidence in the outcoenof Petitioner’s trial.
Claim 2C is denied as meritless.
2. Claim 3

Petitioner next argues that his counsel waedfective in preparing and presenting

the guilt phase of his trial due to their faduto call withesses and present evidence wh

would have raised reasonable doubt abdut Hampton’s guilt.” (Doc. 40 at 66.)
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Petitioner requests discovery,paxsion of the record, ar@h evidentiaryhearing in
support of this claim. (Doc. 73 at 37-49.)

Petitioner alleges that this claim was raisedstate court. (Doc. 40 at 66.
Respondents state that some unspecified poofitinis claim was presented in state cou
and the remaining portion of this claim is progedly defaulted. (Doc. 51 at 52). In hi
PCR petition, Petitioner alleged that his trialiesel was ineffective for failing to call Keva
Armijo, “Witness,® Stephanie Janowitz, Jennifer Doand Steve Duran, and for failing
to present impeachment evidenregarding Sean Geesliiim Wallace, Charles Findley,
and Misty Ross. (Doc. 51-2 at 8-15.) TH&RPcourt denied this claim (Doc. 54-3 at 183
84), and the Arizona Supreme Court sumiiymadenied discretionary reviewsée id.at
246-53; Doc. 54-8 at 138).

Before this Court, Petitioner now simikartlaims his counsel failed to call Kevs
Armijo, Witness, Jennifer Doerr, and Stephanipén but adds that his counsel “were al
ineffective in failing to presdrevidence from Bob Short, kMinda Clark, Edna Mitchell,
Jared Dansby, and Steve Duran.” (Doc. 467at73.) Petitioner asssrthat, to the extent
his claim in this Couréxceeds the scope of his claim iatstcourt, his failce to raise all
parts of his claim is excuséy his actual innocence undgchlup the state’s suppressiot
of material evidence und&trickler, and the ineffectiveness of his post-conviction coun
underMartinez (Id. at 66.)

Petitioner’s alteration of this claim does neder it unexhaustedractual allegations
not presented to a state court may rendeclaim unexhausted the allegations
“fundamentally alter” the legal claim presed and considered by the state coudickens
v. Ryan 740 F.3d 1302, 1318 (9th Cir. 2014) (citMgsquez v. Hilleryd74 U.S. 254, 260
(1986)). New evidence fulamentally alters a claim ifplaces the claim in a significantly
different and stronger evidentiary posture than it had in state clrfciting Aiken v.
Spalding 841 F.2d 881, 883, 884 (9th Cir. 1988)). Undebickens the question of

3 Petitioner identifies “Witness” as a frié of trial witness Misty Ross who ha
requested anonymity. (Doc. 40 at 29 n.5.)
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whetherMartinezapplies to Claim 3 hinges on whethbe claim, as presented in thege

federal proceedings, is fundamentally differfeot the one presented in state court.

Claim 3 is not fundamentally different frothe ineffective assistance of couns
claim Petitioner raised in state court. A petitioner may “develop additfacts supporting
[a] particular’ claim of ineffective assatce of counsel, but may not add “unrelats

alleged instances of cowel's ineffectiveness."See Moormann v. Schrird26 F.3d 1044,

1056 (9th Cir. 2005)see also Gulbrandson v. Ryaf88 F.3d 976, 992 (9th Cir. 2013).

Petitioner alleged in state court that his c@lingas ineffective for failing to sufficiently
investigate and present eviadenin the guilt phase of thteial, including numerous lay
witnesses. Petitioner presents the sana@mclhere but has made some adjustme
regarding which specific wigsses he now believes had relevant evidence his cou
should have presentedhis change does ngnder Claim 3 unexhausted.

Because this claim was already fairly presented to the state court, this Court lo

the last reasoned state court decision terdé@ne whether it was contrary to or an

unreasonable application of clearly e$isited federal law or was based on 4§
unreasonable determination of fact unde2Z4(d)(1) and (2). Because the Arizor
Supreme Court summarily denied review of this claim, this Coursltmkhe last merits
ruling, which was issued by the state PCR co@ée Robert Murrgy745 F.3d at 996

("When a state court does not explain the sadsr its decision, we ‘look through’ to the

last state-court decision that provides asmned explanation capable of review.”). Tl
PCR court concluded that counsel was not irgiife for failing to investigate or failing to
introduce the proposetiditional evidence.SgeDoc. 54-3 at 177-84.) The PCR court
decision was not unreasonabde purposes of § 2254(d).

Courts are obligated to presume that t@insel may have hatrategic reasons for
failing to call these additional witnesseStrickland 466 U.S. at 689 (“[A] court must
indulge a strong presumptionathcounsel’'s conduct fallsvithin the wide range of
reasonable professional assistance; thahésdefendant must overcome the presumpt

that, under the circumstances, the challengettbn ‘might be considered sound trig
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strategy.” (quotingMichel v. Louisiana 350 U.S. 91, 101 (1955))). In particulaf

“strategic choices made after thorough invedtan of law and facteelevant to plausible
options are virtually unchallengeabldd. at 690.

In this case, Petitioner acknowledges thatdefense investigat@and lead counsel
both knew of the witnesses and informatiPetitioner now alleges should have be
presented to the jury. (Doc. 88 67.) He argues insteadtibecause his lead counseg
James Logan, did not inform his co-coundéfria Schaffer, of this information, his

counsels’ “investigation” was insufficien This argument is without merit.

Once Petitioner’s lead counsel had accesthéoinformation in question, he ha
discretion to make reasonable tactidaktisions regarding how to usesge Strickland
466 U.S. at 690-91, which would include wietto ask his less experienced co-coun
to evaluate or use that information. ®her the “investigation” was reasonable is
separate question from whether the delegabf tasks amongst the defense team W
reasonable after the investigation was comeple The record doesot indicate that
Petitioner's counsel failed to investigasnd the PCR court wasot unreasonable for
concluding that counseélmvestigation was constitutionally sufficient.

Having concluded that the investigation vga#ficient, the PCR court next noted thz
Petitioner's counsel may havad many reasons, includinggsible bias, credibility, or
consistency problems, for not calling theseitmioal withesses, and nothing in the reco

rebuts that presumption. (Doc. 54-3 at 18Bhis was not contrary to or an unreasonal

application of clearly established federalvla Petitioner's lead counsel knew of the

witnesses in question and elected not to calithBecause he did not recall specifics abc

his strategy in this case, the court did nobgrfentertain[ing] the nage of possible reason$

[Petitioner’s] counsainayhave had for proceeding as [he] did.&avitt v. Arave646 F.3d
605, 609 (9th Cir. 2011) (quotir@inholster 563 U.S. at 195) (ietnal quotation marks
omitted).

Although Schaffer did testifyhat her failure to pursuthese witnesses was not
tactical decisionsee Doe v. Ayer382 F.3d 425, 445 (9thCR015) (“Generally, we credit
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the statements of defense counsel as tohvehéteir decisions at trial were—or were not-
based on strategic judgments.”), Petitioner leiinsotes that it was Logan, not Schaffe
who knew of the potential withesses and &daot to use them during the triaBegDoc.
68 at 67.) Petitioner calls Logadecision not to use this eeitce “puzzling,” but, as the
PCR court noted, there were objectively mradble tactical reasons not to pursue t
witnesses and evidence. For example, moickthe proposed testimony was based
rumors, reputations, and persbrrelationships rather than direct knowledge or w
cumulative to evidence alreadiytroduced during trial, suchs evidence of drug use
evidence that Ross had motive to lie, and evae that someone else may have commit
the crime. $eeDoc. 54-3 at 182, 184.)

Habeas relief is unavailable to Petitioa this claim becaesthe Court cannot say
that the state court unreasonably applieshidy established federal law or made 3
unreasonable determination of the facts wheconcluded that Riioner’s trial team
reasonably investigated and prepared forgihiét phase of trial. Because Petitioner h
failed to meet the 8 2254(d) threshold, evidegtédevelopment in sygort of this claim is
also denied.See Pinholste563 U.S. at 185.

Claim 3 is denied.

3. Claim 4

Petitioner next argues that his rights to éetive assistance of counsel, due proce

a fair trial, a reliable sentence, and ftem from cruel and unusual punishment were

violated because trial counskiled to investigate, del@p, and present exculpatory
evidence” during the penalty phag@®oc. 40 at 79.) Petitioner argues (A) “[t]rial couns
failed to present substantial mitigatingidance available from other witnesses al
experts,” and (B) “[tlhe Arizona Supreme @b acted unreasonably by failing to grat
review of the Superior Court’s refusal to finteffective assistancef counsel during the
post-conviction proceedings.ld()

More specifically, Petitioner alleges thidte jury was not aghuately presented

information related to Petitioner's personaklifincluding Petitioner’'s paternal family
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history, maternal family, upbringing, and &thood, including his drug use, alcoholisn
past violent behavior, and suicidal ideatigioc. 40 at 85-105.He further argues that
his counsel was ineffective for failing to inviggite and present expert testimony, includit
expert testimony regarding (1) the “probaétiects” of Petitioner’s childhood trauma; (2
fetal alcohol spectrum disorder; (3) hypofraity and drug addiction; and (4) menta
health illnesses.Id. at 106—73.)

Respondents argue that Petitioner raised this ineffective assistance of counse
in state court but did not allegelated violations of the right tdue process, a fair trial,
reliable sentence, or to be free from craad unusual punishment(Doc. 51 at 69.)

Petitioner does not deny thatdie not raise these additional arguments in state court (L

68 at 89—90), and the Court finds that theagt$ were procedurally defaulted. Although

Petitioner generally asserts that he oaarcome any procedairdefault undeMartinez
andSchlup(Doc. 40 at 79), the Petition does mutlude argument or citation related t

“due process, a fair trial, a reliabkentence, and freedom from cruel and unus

punishment” under Claim 4, and therefores tourt does not address these arguments.

Petitioner properly raised this ineffective&sestance of counsel claim before the PC

court, which issued the last reasoned statgtaecision on the issue. (Docs. 51-2 at 1
22, 54-3 at 184-94, 54-8 at 138.) The st&i®ourt addressed this claim at lengtBed
Doc. 54-3 at 187, 189-90, 1923-) It first cataloged thextensive mitigation presente
with regard to Petitioner’s upbringing and fizgZmwhich was containgin “1000 pages of
background materials” and culmated in a “visual depiomn of defendant’s family
constellation and its mental, suicidal, substsatouse and violence-related behaviorkd” (
at 187.)

The court next assessed the expertntesty Petitioner allegehis counsel should
have presented and thestiemony of the state’s rebuttal withesse&l. &t 188-94.) The
court concluded that “counsel dma reasonable, tactical choice not to allow defendar
be examined by any State’s experts andvimid introduction of daaging mental health

evidence and defendasitstatements.”Id. at 193.)
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Petitioner requests evidentiary developmerdluding discovery, expansion of thg
record, and a hearing, in qugot of this claim. (Doc. 73 at 42.) But because the P

court’s decision was not contrary to or anaasonable application of clearly establish

federal law under § 2254(d)(1), nor was it lthsa an unreasonable determination of fa¢

under § 2254(d)(2), Petitioner’'s request frdentiary developent is denied. See
Pinholster 563 U.S. at 185.
a. Unreasonable Determinations of Fact

Petitioner alleges, in his rephthat the PCR court violated 28 U.S.C. § 2254(d)
by “plainly misapprehend[ing] or misstat[ingjeihecord” when it denietthis claim. (Doc.
68 at 94.) He argues, firghat the PCR court ignored & of testimony offered by
Schaffer, who testified that she was tasketth wutting together theaitigation presentation
but received insufficient guathce on how to do sold( at 94-95.) Second, he asserts th
the Court gave too much credenceldad counsel Logan’s testimonyld.(at 96-98.)
Finally, Petitioner alleges thatdltourt did not give enough wgét to the expert testimony
presented by PCR counseld.(at 97-101.)

Petitioner does not point to egfic errors of fact in the PCR court’'s decisign

regarding Logan’s testimony oreltestimony of the expert wgsses at the PCR hearing.

Rather, Petitioner appears to argue thatGbert should have weighed this testimor
differently, such as by affording more credibility to Schaffer's testimony and les
Logan’s testimony. (Doc. 68 at 94-97.) Laog®etitioner’s first-chair attorney, testifie
that he had limited specifiecollection of Petitioner’'s cassgg, e.g.Doc. 51-4 at 11-12,
31), but agreed that he would have engaged‘isk benefit analysis” regarding whethg
to have a mental health expdeistify in the penalty phaséd( at 32—-35). Schaffer,

Petitioner’'s second-chair attorney, testifidtht she “wasn’t given much guidance

4 Petitioner does not specifically articula@e argument under § 2254(d)(2) in h
Petition, but rather goes into great detaganeing this argument his reply, giving
ResPond_ents_ no opportunity to address hisiBpetlegations. Raising an argument fqg
the first time in a reg(ljy brief gendiyasubjects that claim to waiverCf., e.g, Delgadillo
v. Woodforgd 527 F.3d 919, 930 n.4 (9th Cir. 20@8\rguments raisedor the first time
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in petitioner’s reply brief are @ened waived.”). Nevertheless, the Court will address this

claim.
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regarding the penalty phase oélybut believed, baskeon her review of relevant case law

that introducing mental health testimony coluéle opened the door to detrimental mental

health evidence. (Doc. 51-4%f—61.) Although bib attorneys indicatethat they might
have approached the issue diffaig in hindsight, neither téi§ied that the decision not to
pursue mental health evidence was uninformed or nontactical.

While a federal court “can disagree wélstate court’s crediity determination,”
Miller-El v. Cockrell 537 U.S. 322, 340 (2003), there ishasis to do so here. “[A] federal

court may not second-guess a state court’s fadiffg process unless, after review of th

state-court record, it determines that theestatturt was not merely wrong, but actually

unreasonable. Taylor, 366 F.3d at 999. This Court canirsay that the PCR court was

unreasonable for relying on gan’s testimony. Although lgan admitted tamot always
having a specific memory dfis work on Petitioner's casée drew on his common
practices over many years of trial work to coetg any gaps in his epific recollection.

The PCR court was not obligatamreject, as Petitioner arguégirtually all” of Logan’s

testimony only because he sometimes reliethiisrgeneral recollection of his practice at

the time. Logan’s recollecin was consistent with the trieourt record, including that

counsel declined to call a mahthealth expert based dhe trial court’s ruling that

Petitioner would have tsubmit to an interview with aate’s expert before the defenge

expert could testify regardingshown interview of Petitioner.SeeRT 1/17/03 at 17; RT
1/21/03 at 180.)

Furthermore, contrary to Petitioner's argument, the PCR court did not improperly

discount parts of Schaffer'ssimony. Petitioner emphasizétat Schaffer was relatively,

inexperienced. Counsel’s level of experierumyever, is not determinative for purposes
of Strickland The question undesbtrickland is not whether counsel was generally
experienced—it is whether counsels’ specifitsar omissions were reasonable under the

circumstances at the tim8ee Strickland466 U.S. at 690 (“A convicted defendant making

a claim of ineffective assista@ must identify thects or omissions of counsel that a

alleged not to have been the result of oeable professional judgment.”). Schaffer and
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Logan both indicated that the decision noptosue mental health testimony during the
penalty phase was tactical. The PCR cdumsed on defense counsels’ testimony and a
review the record, reasonably concludedtthounsel reasonably sought to avoid the
introduction of expert mental healvidence. (Doc. 54-3 at 186-87.)
Similarly, the PCR court detailed the exgestimony presented at the PCR hearipng
and did not discount the contesf that testimony. (Doc. 54-3 at 188-94.) Instead, after
considering the testimony at length, the court conducteStrigkland analysis by
determining whether failing tatilize expert testimony waseasonable and a matter of
trial tactics and strategy.”ld. at 192-93.)
Petitioner has not established thate ttPCR court made an unreasonahle
determination of fact iniolation of § 2254(d)(2).
b. Unreasonable Applications of Federal Law
Petitioner next alleges that the PCR coutlégision “was also contrary to and an
8

Q)

unreasonable application of ctBeestablished federal law” under § 2254(d)(1). (Doc.
at 101.) The Court disagrees.

Petitioner first faults the PCR court for noting that, due to a change in Arizgna
capital sentencing scheme, “the standard atfore in Maricopa Couy in 20022003 for
the mitigation phase of capitalses was in a state of flux.{Doc. 54-2 at 186.) This
factual observation, the truth @fhich is not in dispute, is natontrary to federal law.
Nothing in the PCR court’s d&sion indicates that it substied the “standard of practice
in Maricopa County in 2002-23” for the standard of pracédor a reasonable attorney at
the time of Petitioner’s trial when conducting #¢rickland analysis. The PCR cour
considered the testimony of astard of care expert whodbed his opinion on the ABA
Guidelines” and stated that “[tlhe propearsdard for attorney p®rmance is that of
reasonably effective assistance” before tading that Petitioner's counsel had acted
reasonably. (Doc. 54-3 at 186.) The court’s ertutal reference to the standard of practice
in Maricopa County at the time of Petitioner'mkis not sufficient tashow that the court

misapplied clearly established federal law.
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Petitioner next alleges that counsel did sofficiently investigate the need fo

[

expert testimony in the penalty phase. (0&&at 105-06.) The PCR court concluded that

Petitioner's counsel “conducted axtensive investigation” #i resulted in substantia
information regarding Petitioneand his family, and that casels’ investigation “was
reasonable and does not constitgéicient performance.” (&c. 54-3 at 187.) This was

not an unreasonable applicationctdarly established federal law.

The Supreme Court has held that doeel has a duty to make reasonable

investigations or to makea reasonable decision that makearticular investigations

unnecessary.See Strickland466 U.S. at 690-91. And wheaunsel has reason to believe

that “pursuing certain investigjons would be fruitless or evdrarmful, counsel’s failure

to pursue those investigations may negdde challenged as unreasonabld.”at 691. In

this case, the PCR court considered the safpmunsels’ investigation, which delved

extensively into Petitioner’'s family and peral history and includkthe advice of a

mental health expert. (Doc. 54-3 at 1843 %etitioner himself recognizes that his counsel

was aware of substantial information, including that Petitioner had suffered head inj

early childhood trauma, and drug abuse, thiatl Petitioner had been diagnosed with An

urie:

Fi-

Social Personality Disorder ASPD”) in the past. Furthermore, his counsel hired Dr.

Richard Rosengard, a psychiatrist, to analyze Petitioner's mental health. The feco

indicates that the PCR court was not unreasiena concluding thatounsel conducted 3
reasonable investigation relatedie penalty phase of trial.

Petitioner further argues that “counsel’siden not to call Dr. Rosengard due to

fear of opening the door to the admission of ASP43 not strategic in light of the fact tha

counsel themselves openeck tdoor to ASPD when theprovided the State all of

Hampton’s past medical records, whicbntained information regarding the prigr

diagnosis.” (Doc. 68 at 106.) Petitioner’s aBea is without merit. The PCR court note

that defense counsel sought to avoid expestimony on mentaldalth issues. While

a

~—t+

l

ASPD was referenced during the penalty phtsese brief references are not equivalgnt

to expert testimony regardjnPetitioner's mental health. The PCR court, citing the

- 26 -




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

testimony of counsel and Dr. Bengard, noted that counselefaily weighed whether to

call Dr. Rosengard before dataning that calling him woulghose too grave a risk. The

PCR court then concluded that counsels’ sleainot to call Dr. Rosengard was “tactica
in nature and not unreasonablThis Court cannot say that the PCR court unreason
applied clearly established federal law.

Petitioner next alleges that the PCR tomas unreasonable iconcluding that
Petitioner’s counsel was not deficient for failingiioe additional expert witnesses. (Do
68 at 107.) Specifically, he alleges that bounsel should have conducted a reasong
investigation and then presedtexpert testimony regarding)(the “probable effects” of
Petitioner’s childhood trauma; (2) fetal alcolsplectrum disorder; (3) hypofrontality an
drug addiction; and (4) mental health illnessdd. gt 106—61.)

The PCR court noted thatehrisk of calling other meal health experts wag
substantially similar to thegk of calling Dr. Rosengardoresenting this evidence “would
have opened the door to the introductiordaimaging mental haal evidence” from the
state. (Doc. 54-3 at 192-93 Counsel knew of Petitiorie prior head injuries, his
extensive history of childhood trauma, his sigcattempts, and other information releva
to his mental health history. Counsel conducted a reasonablégaties, and thus had
ample discretion to decide which, ihyg experts to call on Petitioner's behalSee
Strickland 466 U.S. at 690. The PCR court dmt unreasonably apply clearly establishg
federal law when it concluddtat counsel was reasonable for attempting to avoid opef
the door to expert testimony redd to Petitioner's mental health.

Finally, Petitioner faults #n PCR court for concluding d@h he was not prejudiced
by any alleged errors. (Doc. 68 at 107.) Urfsieickland the question is whether “theré
Is a reasonable probability that, but for ceelis unprofessional errors, the result of tf
proceeding would haveslen different.” 466 U.S. at 694lhe PCR court considered the
had Petitioner's counsel introducetental health testimony atal, the state would have
countered with its own expert testimony, whaould have included prior ASPD diagnoss

and Petitioner’s own statementi.then further consideredte totality of the mitigating
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factors . . . compared agairtise totality of the aggravatinfigctors and the circumstance
of this case.” (Doc. 54-3 494.) The PCR coudoncluded that there was no probabilif
that, absent any error, the jumpuld have imposed a life semice. (Doc. 54-3 at 194.
Petitioner murdered two indiviéils, one of whom was pregrta The jury already heard
substantial mitigating evidencegarding Petitioner’difficult childhood,family history,
and drug use. It is not reambly likely that the jury would have reached a differg
conclusion had Petitioner’s cosel submitted expert mentatdth testimony, and thus thg
PCR court’s decision was not an unreasonapldication of clearly established feder:
law.

As Petitioner has not met the2854(d) hurdle gablished inPinholster he is not
entitled to evidentiary devgbonent to support this claim, and Claim 4 is denied.

4. Claim 6

Petitioner alleges (A) prosecutorial misdoict in violation ofhis due process

rights, and (B) ineffective assistance of colibssed on counsel’sifare to challenge the

alleged misconduct. (Doc. 40H0.) The parties agree thhese claims were not raise

in state court, and the Coumdis that they were proceduratigfaulted. Petitioner allege$

that he can overcome hisfdelt of these claims und&fartinezandSchlup but because
these claims are plainly without meritet@ourt need not address these argumees28
U.S.C. § 2254(b)(2).
a. Prosecutorial Misconduct

A habeas petition alleging prosecutorial misconduct will betgcaonly when the
misconduct “so infect[ed] the trial with unfaess as to make the resulting conviction
denial of due process.Greer v. Miller, 483 U.S. 756, 765 (1987) (quotibgpnnelly v.
DeChristoforg 416 U.S. 637, 643 (1974)). A triaker is presumed tbe harmless unless
the error had “substantial and injurious eff@ctinfluence in determining the jury’s
verdict.” Brecht v. Abrahamsg®b07 U.S. 619637 (1993).

The alleged misconduct includes numeraspects of the state’s penalty-pha

closing argument. Petitionamnotes, for example, that éhprosecutor characterizeq
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Petitioner as “the harbinger of death” afal monster” and usedhe phrase “urban
terrorism,” which Petitioner argues was higimnffammatory. Petitioner further argues tha
the prosecutor improperly allied the jurythvlaw enforcementrad misstated the law
regarding mitigation.

The alleged errors occurred during clgsarguments. Closing arguments are 1
evidence and are presumed to carry less weight with the jury thaauttiss instructions.
Boyde v. California494 U.S. 370, 384 (1990houston v. Roel77 F.3d 901, 909 (9th
Cir. 1999). Prosecutorial argument generallgudt not result in rewvsal where the trial
court instructed the jury that its decisiortase based solely upon the evidence, where
defense did not object, where the comments warénvited response,” or where there
overwhelming evidence of guiltSee, e.g.Darden v. Wainwright477 U.S. 168, 182
(1986); Donnelly v. DeChristoforo416 U.S. 637, 640-45 (1974kffries v. Blodgett5
F.3d 1180, 1191-9®th Cir. 1993)Hall v. Whitley 935 F.2d 164, 165—§6th Cir. 1991).

In this case, the jury recead the following instructiorfin their opening statementg
and closing arguments the lawyer[s] haveddlto [you] about thlaw and evidencaVhat
they said is not evidencéHowever, it may have help [$igou to understand the law ang
the evidence as it was presenté&thu must disregard any renka statement or argument
that is not supported by the evidencéa law, as given to you by the CourtRT 1/23/03
at 108 (emphasis added).)

The prosecutor’s characterizations of both Petitioner and the concept of mitig
were condemnableSee Comer v. Schrird80 F.3d 960, 988 (9th Cir. 2007) (condemnit
prosecutor’'s decision to characterize a ddéat “a ‘monster’ and ‘filth,” . . . [and] a
‘reincarnation of the devil.”)see also United States v. Ber627 F.2d 193, 200 (9th Cir

1980) (“A prosecutor should not misstatee tlaw in closing argument.”). And the

prosecutor’s decision to attentptpaint the jury as on thersa “side” as law enforcement

was also undesirable, at beStee Leavitt v. Aray&883 F.3d 809, 834-35 (9th Cir. 2004

(excoriating a prosecutor’s “link-in-the-chairf-law-enforcement argument”). But thig

Court cannot say that the prosecutor’s worddasing argument, pacularly when paired
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with the trial court’s instructions, resultedantrial that “was so infected with unfairnes
as to be a denial of due processée id.(“[W]e are unable to say that the error had
‘substantial and injurious’ effect on the verdict. The jury was insucted that counsel’s
arguments were not evidence d@adollow the statements diie law they had been givel
in writing.
Petitioner has failed to establish prejudic&aim 6A is denied on its merits.
b. Ineffective Assistance of Counsel

Petitioner’s ineffective assistance of courdalm is similarly without merit. The

decision whether and when tojett during closing argument generally a strategic one|

See United States v. Necoech@8d6 F.2d 1273, 1281 (9thir. 1993) (“Because many

lawyers refrain from objecting during opagi statement and closing argument, abs

S

2Nt

egregious misstatements,ettailure to object during closing argument and opening

statement is within the ‘wide range’ of permissible professional legal conduct.”). EV

counsel had objected, therenis reasonable likelihood thsiich an objection would have

affected the outcomeSee Strickland466 U.S. at 694. As mBoned above, the jury was
properly instructed that arguments are natdence, and that theatements of the law
provided by the court were controllingAny objection woull likely have been futile.
Petitioner has failed to establish prejudice urgteickland

Claim 6B is deniean its merits.

5. Claim 8

Petitioner alleges that his rights to “dueoqgess, equal protection, a jury tria
effective assistance of counsel, and a rediaeintence [were violatedue to the presencs
on Mr. Hampton’s penalty jury of an inddual who could not be impartial and shou
have been challenged for cause.” (Doc. 4104t) He further alleges that counsel shou
have elected to strike the juror in questiBodney Rego, frm the jury. Tle parties agree
that this claim was not raised in state court, and the Court finds that it is proced

defaulted. Petitioner allegehowever, that he can overcome this default uhtégtinez
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andSchlup Because this claim is plainly withomerit, the Court will not address thes
arguments.See28 U.S.C. § 2254(b)(2).

Petitioner alleges that juror Rego shouldénbeen challengedrfcause due to the
“implied bias” resulting from his former emplment as a police offer and work as a
probation officer. Even assung it could be deemed “unreasonable” for an attorney
to infer bias based solely on a prospectivers occupation, had cmsel inferred such &
bias and challenged the juror for cause, Refmwrmal affiliations with law enforcement
do not per se disqualify him from jury servicBee, e.gUnited States v. Daly’16 F.2d
1499, 1507 (9th Cir. 1983) (“Ehmere fact that a person svamployed on a police force
is not per se a disqualification for sex on a jury in a criminal trial.”)tnited States v.
Le Perga 443 F.2d 810, 812 (9th Cir. 1971) (“Biasd prejudice will not be presumed fror
the fact that a juror is engadyen law enforcement work.”see alsdPorter v. Zook 898
F.3d 408, 445 (4th Cir. 2018) (“Pernell Tkégis occupation as a daty sheriff would not
provide a basis for finding implied bias.”).

Furthermore, Petitioner does not alleged aothing in the read indicates, that
counsel had reason to believe that Reige actually biased during voir dir8ee Fields v.
Brown, 503 F.3d 755, 767 (9tkir. 2007) (“Actual bias istypically found when a

e

not

>

prospective juror states that he can not beantial, or expresses a view adverse to gne

party’s position and responds equivocally asvteether he could be fair and impartig
despite that view.”). It was therefore notreasonable for Petitioner’s counsel to refrg
from striking Regdrom the jury.

Finally, Petitioner also requests evidentiaryelepment in support of this claim
(Doc. 73 at 56.) Evidentiargevelopment is not necessaryeas the face of the recorq
precludes relief. Totten 137 F.3d at 1176. Petitiore request for evidentiary
development is denied. ClaiBnis denied orits merits.

B. Remaining Ineffective Assstance of Counsel Claims

Petitioner alleges two additional claims of ineffective assistance of counsel: C
10 and 11.
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1. Claim 10

Petitioner alleges that his trial counsel “fdil® object to the s#raints placed on

Mr. Hampton and appellate counsel failed isgdahe issue on appeal.” (Doc. 40 at 205%.

The parties agree that this claim was not raisedate court (Doc<l0 at 205, 51 at 135),
and the Court finds that it isgredurally defaulted. Petitionasserts that he can overcon
this default undeMartinez

Because Claim 10 is not “substantial” for purposesMartinez it remains
procedurally defaultedSee Cook688 F.3d at 607, 610. “Before a court may order |
use of physical restraints onlefendant at trial, ‘the court must be persuaded by compel
circumstances that some measure is neededittain security of #hcourtroom,” and ‘the
court must pursue less restrictive alterregivbefore imposing physical restraints.
Gonzalez v. Pliler341 F.3d 897, 901 (8 Cir. 2003) (quotindpuckett v. Godines7 F.3d
734, 748 (9th Cir. 1995)). ‘@ demonstrate that his shéok at trial amounted to &
constitutional violation, Petitioner must demongrgl) that he was hpysically restrained

in the presence of thary,” (2) that ‘the shckling was seen by thary,” (3) that the

‘physical restraint was not justified by stat¢éerests,” and (4) that ‘he suffered prejudic

as a result.”"Cox v. Ayers613 F.3d 883, 890 (9th Cir. 201 To establish prejudice
Petitioner must show the error had a “subsghrand injurious effet or influence in
determining the jury’s verdict.Brecht 507 U.S. at 623.

Petitioner acknowledges that it is uncledrether the stun belt Petitioner wore wa
visible to the jurors and does not point to ardigation that the jury noticed or was affecte
by the stun belt. Petitioner allegeather, that it is “prematel’ for him to be required to
make these showings. (Doc. 68 at 1 #e}itioner has not, however, requested evidenti
development related to this claim, and the existing record is insufficient to su
Petitioner’s speculation that his trial may hdneen affected by his counsel’s failure t
object to the stun belt.

Because this claim lacks mite Petitioner cannot estl&h cause or prejudice unde

Martinez Claim 10 remains defaulted and is denied.

-32-

e

he
ling

e

LS
d

Ary
Dpor

o

=




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

2. Claim 11

Petitioner alleges that his “constitutional rigkdseffective assistance of counse

due process, a fair trial, a reliablensance, and freedom fro cruel and unusual
punishment were violated because trial coufetdd to investigategevelop, and present
exculpatory evidence.(Doc. 40 at 211.)

This claim, which significantly overlapSlaim 3, appears to be derived from |a

o

similar claim Petitioner raised in state couefore the PCR court, Petitioner argue
based on Arizona Rule of Criminal Proced8Pel(e), that “the teshony of ‘Witness’ and

the recanted testimony of Maai [Majors] are newly discoved evidence” that, had they
been discovered prior to trial, would hasteanged the outcome. (Doc. 51-3 at 159-6p.)

The PCR court rejected these argumentscoticluded that Witness “was known to . .

D
o

counsel before trial” and therefore hemoposed testimony was not newly discover
evidence for purposes of Rule 32.1(e). értliound that althayh Majors’ testimony was
newly discovered evidence, it would not hatsubstantially undermine[d] critically
significant testimony” for purp@s of Rule 32.1(e)(3).1d.) In his petition for review to
the Arizona Supreme Court, Petitioner alletfest the PCR court’s denial of a hearing on

this claim was “error.” (Doc. 54-3 at 264-p5Petitioner did not allege the ineffectiv

D

assistance of his counsel or cite any fatlaw in support of this argumentldJ)

To the extent Petitioner now alleges that counsel was ineffective for failing tq
call Witness during the guilt phase of his trial, this argument isided as part of Claim
3, addressed above. The remainder of Clelmvas not properly psented in state court
and is therefore procedurallyefaulted. Petitioner allegehat he can overcome any

procedural default und&iartinez The Court disagrees.

First,Martinezcan only revive defaulteclaims of ineffective assistance of counsel.
Pizzutg 783 F.3d at 1176-77 It therefore cannot be used excuse the default of
Petitioner’'s new, generalized clairtigat his rights to “due press, a fair trial, a reliable
sentence, and freedom from cruel and unupuaishment” were violated. Second, to

revive a defaulted claim of ineffective assistance of counsel Widginez a petitioner
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must show that the underlying constiibual violation is “substantial. See Cook688 F.3d
at 607, 610. Petitioner doestramlequately explain how higal counsel was ineffective
for generally “fail[ing] to learn that” Major&lid not hear Hamptooonfess.” (Doc. 68 at
177.) Majors allegedly recanted her testimtmt Hampton confessed to the crimes aff
the trial. Petitioner’s trial counsel was nogfiective for failing to discover that Majorg
had recanted before she had done so.

Petitioner cannot establish cause or prejudice uibatinez Claim 11 thus
remains procedurally defaulted and is denied.

C. Remaining Defaulted Claims

Petitioner raises seven additional claims tiedid not previoug present in state
court: Claims 5, M, 12, 29, 37, and 39.

1. Claim 5

Petitioner asserts that “[tlhe preserdatiof evidence during both the guilt and

penalty phases of his trial that Mr. Hamptwas affiliated with the Aryan Brotherhoo

violated Mr. Hampton’s constitutional right tieee association, free speech, due proces

er

5, a

fair trial, a reliable sentence, effective atsnce of counsel, and freedom from cruel and

unusual punishment.” (Doc. 40Et4.) Petitioner asserts that this claim was not raise

state court, but that he camercome its default und&tartinez (Id.) The state responds

that Petitioner raised “a portion of this claim”state court. (Doc. 51 at 101.) The Co\
agrees with Petitioner that thisagh is procedurally defaulted.

In state court, Petitionerdiinot challenge the introdtien of AryanBrotherhood
evidence during the guilt phasé his trial, but Petitioner diallege that his counsel of
direct appeal was ineffective for failing toatkenge the introductioof Aryan Brotherhood
evidence during the penalty phase of his tridDoc. 51-2 at 24.) Petitioner raised th
claim in his PCR petition, and the PCR courecggd this claim, reasoning that Petitione
counsel was not ineffective, and Petitioner wasprejudiced by any error. (Doc. 51-3 3
160-61.) Petitioner did not, however, raise this issue in his petition for review befor
Arizona Supreme Court.SéeDocs. 54-3 at 219; 40 at 174 n.24.)
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Because Petitioner failed to raise this claim in his petition for review, the Court finds

that this claim is procedurally defaulte8ee Davis v. Sily®11 F.3d 1005, 1008 (9th Cir
2008) (“Exhaustion requires that a petitioffairly present[]’ his federal claim$o the
highest state court availahle(femphasis added)). Furthermokéartinez cannot excuse
this default. Martinez applies only to ineffective assasice of trial counsel claims that
were not raised at their firepportunity due to ineffectes assistance of post-conviction
counsel.Davila, 137 S. Ct. at 2065—66. It does eatend to the ineffective assistance pf
appellate counsel claim that Petitioner raidedng PCR proceedings but failed to raise
before the Arizona Supreme Court.

Claim 5 is denied.

2. Claims 7, 9, 12, 29, 37, and 39
Although Petitioner acknowledges that @tai 7, 9, 12, 29, 37, and 39 arne

procedurally defaulted, he argues that he can establish cause and prejudice to excuse t

default undeMartinez The Court disagrees.

Martinezapplies only to defaulted claims okiifiective assistance of trial counse].

See Davila 137 S. Ct. at 2065-66 (noting thisliartinez “applies only to claims of

‘ineffective assistance of counsel at trialdaonly when, ‘under state law,” those claims

‘must be raised in an initial-review collateral proceeding”izzutq 783 F.3d at 1176—77

Unlike allegations of ineffectivassistance of trial counsel, claims that could have bgen

raised on direct appeal are not &dbjo the “limited qualification t€olemari established
in Martinez 566 U.S. at 15.

The following claims, which do not allegeeffective assistance of counsel, could

have been presentedAoizona Supreme Court:

e In Claim 7, Petitioner asserts that he “vegeprived of his right to due process of

law and a reliable sentence . . . becaused#ypital trial and fasequent proceedings$

were conducted by, and heenviction and sentences were reviewed by, judigial

officers subject to retention elections fetaining their offices and who therefor

D

could not be impatrtial ihis case.” (Doc. 40 at 188.)
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e [n Claim 9, Petitioner alleges that “his rigbta fair and impartigury was violated
when the trial court refused to excuselrf penalty phase jur® who had seen 3
newspaper article about hissea’ (Doc. 40 at 259.)

e In Claim 12, Petitioner alleges that he was&xeprived of his rights to a fair an

impartial jury, a fair sentencing proceedirdue process, effective assistance

counsef, freedom from cruel and unusual psiminent, and a reliable sentence

based orLockett v. Ohip438 U.S. 586, 605 (1978gbtause (1) he suffered fron
mental health issues; (2)elury heard evidence th@etitioner was associated witl
the Aryan Brotherhood; and (3) theryuheard evidence from a “governmer
informant.” (Doc. 40 at 213-18.)
e In Claim 29, Petitioner argues that theéaltrcourt sent the jury a “coercive
instruction” in response to a questianhich violated his “Sixth and Fourteentl
Amendment rights to a fair trial drdue process.” (Doc. 40 at 298.)
¢ In Claim 37, Petitioner asserts that “Asir&a’s requirement thamitigating factors
be proved by a prepondece of the evidence unconstitinally prevents the jury
from considering mitigating evidence, wolation of the Eghth and Fourteenth
Amendments to the United Stat@enstitution.” (Doc. 40 at 315.)
e Finally, in Claim 39, Petitioner allegesraulative error. (Doc. 40 at 319.)
Petitioner did not raise these claims in estaburt, nor did he raise his appella
counsel’s failure to assertebe claims as independentffeetive assistance of counse
claims. See Edwards v. Carpent&?29 U.S. 446, 45@000) (“[A]n ingfective-assistance-
of-counsel claim asserted as cause for thegolm@l default of another claim can itself g
procedurally defaulted . . . ."Yacho v. Martinez862 F.2d 1376, 138®th Cir. 1988).

Because these claims remaingedurally defaulted, theyenot subject to AEDPA review

> Petitioner does not support his cursory reference to ineffective assistar
counsel in Claim 12 witlargument or citation to authority. Rather, at most, he reass
the ineffective assistance @iis counsel “in developingnd presenting impeachmer
evidence” as articulated in othelaims. (Doc. 40 at 217.Jhe Court therefore does no
address this subclaim.
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and are denied. Accordingly, Petitioner’s resgjis for evidentiary delopment in support
of Claims 12 and 27 are also denied.
D. Petitioner's Remaining Claims
Claims 5, 13 through 28, ai®@ through 36 were previousigjudicated, in whole or
in part, on the merits by Amna state courts. As set forth below, the the state col
adjudication of these claims was not contrt@argr an unreasonable application of cleaf
established federal law or $&d on an unreasonable deteation of the facts under §
2254(d).
1. Claim 13
Petitioner was convicted on May 2, 200&2hd was originally scheduled fo
sentencing before the trial judge. On June 24, 2002, prior to Petitioner’'s sentencir
United States Supreme Coumvalidated Arizona’s deatpenalty scheme under whicl
judges rather than juries found the factkim@ a defendant eligible for the death penalf
Ring v. Arizona536 U.S. 584, 609 (2002). On Augas®002, Arizona amended its deal
penalty statutes to comply wiRing In light of these changethe trial court empanelec
a new jury to make Petitioner’s sentencingisien. The aggravation phase of Petitionel
trial began on January 8, 2003. The sedangsentenced Petitioner to death.
Petitioner alleges that applying the state’®aded death penaltyastites to his case
violated the ex post facto docatd. (Doc. 40 at 220.) Petitiongised this claim on direct
appeal. In denying theaim, the Arizona Supreme Court cited its opiniofiate v. Ring
204 Ariz. 534, 547 1 23-24, €53d 915, 928 (2003), in whidhe court held that the EX
Post Facto Clause did nptohibit the resentencing of capital defendants dRieg v.

Arizonabecause the amendments were procedinahture and did not place defendan

in jeopardy of a greater punishme®ee Hamptar213 Ariz. at 174 § 24, 140 P.3d at 95} .

The ex post facto doctrine prohibits state from “retroactively alter[ing] thg
definition of crimes or increas[ingihe punishment for criminal actsCollins v.
Youngblood 497 U.S. 37, 43 (1990). “[A]ny st#e which punisheas a crime an act

previously committed, whictvas innocent when done; whimakes more burdensome th
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punishment for a crime, after its commissionwbiich deprives one charged with crime ¢
any defense available according to lawtla¢ time when the aatvas committed, is
prohibited as ex post factoDobbert v. Florida432 U.S. 282, 29¢1977) (quotindBeazell
v. Ohig 269 U.S. 167, 169-70 (1925)).

A law that is merely procedural, howewvaogs not violate the ex post facto doctrine.

Id. at 293, 297 (rejecting a claim that an adment to Florida’s death penalty scheme w
an ex post facto violation because the cesnin Florida’'s statute were “clearly
procedural”’). Procedural changes “simplyer[] the methods ephoyed in determining
whether the death penalty [may] be imposed dmuhot affect “the gugum of punishment
attached to the crime.ld. at 293-94.

ThepostRing procedural changes in Arizonalsath penalty are not ex post facf
laws. See Schriro v. Summerlis42 U.S. 348, 353-54 (2004 Rihgs holding is properly
classified as procedural.”). Petitioner distinguistf®@smmerlin by arguing that it
“addressed whether thieing decision was procedural rather than substantive; it did
address whether Arizona’s newatle penalty statute was procealwr substantive.” (Doc.
40 at 221.) He argues thae legislature respondedRing by enacting a “more onerous
statute. Id.) Petitioner ignores, however, thaetmaximum punishment for his crimes—

the first-degree murder of two people—did nbange when the death penalty statute W

enacted.SeeRing 204 Ariz. at 544 | 7, 65 P.3d at 925 (noting that first degree murdef

been punishable byedth in Arizona since as early as 1913).
The statute in place at the time Petitionemmitted the mumers and the statutg
enacted afteRing provided for the same quantum of punishment. \Riitg invalidated

the procedure by which the death penalty ingsosed in Arizona, itlid not eliminate the

death penalty as a possible sentence for-diegree murder. Accordingly, the Arizong

f

as

o

not

as

ha:

Supreme Court’s rejection of this claim svaeither contrary to nor an unreasonable

application of clearly ¢ablished federal law.
Claim 13 is denied.
2. Claim 14
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Petitioner argues that the state violated'tosstitutional right to due process, a fa
trial, effective assistance of counsel, an@dfi@m from cruel and unusual punishment” |
failing to “provide a notice of aggravagincircumstances or submit the aggravatil
circumstances for a probable cause hearir{@bc. 40 at 226.) Petitioner raised all by
one of these allegains on direct appeal.

The Arizona Supreme Court summardysmissed Petitioner's due process a
related state statutory claim and did not address Petitioner’'s “fair trial” or “effec
assistance of counsel” arguments. The coamtluded that “Hampton received notice {
the aggravating circumstancegli months before the aggedion phase of his trial ang

does not claim any prejudice from the fact that the notice came after convitimton

213 Ariz. at 175 1 28, 140 P.at958. This decision is nobntrary to, or an unreasonable

application of, clearly established federal law.

In Ring 536 U.S. at 609, the Supreme QGolaund that Arizona’s aggravating
factors are an element of the offense ofitehpnurder. As Petitioner notes, the Court h
held that facts constituting the elementsanf offense must be charged in a fede
indictment. See Jones v. United Staté26 U.S. 227, 243 n.A999) (“[U]nder the Due
Process Clause of the Fifth Amendment andhtitieee and jury trial guarantees of the Six
Amendment, any fact (otherah prior conviction) that increases the maximum penalty
a crime must be charged in an indictmesubmitted to a jury, and proven beyond
reasonable doubt.”). The Court has not, however, addressed whether this requi
extends to the stateSee Apprendi v. New Jers&g0 U.S. 466, 477 8(2000) (declining
to address “the indictment question”). TAgzona Supreme Court’s decision is thus n
an unreasonable application of “clearlyaddished” federal \a under 8§ 2254(d)(1)See
Wright, 552 U.S. at 126.

¢ Petitioner did not specifically allege in gaourt that the statefailure to provide

him notice of the aggravating circumstandesied him freedom from cruel and unusugal

Bun_ishment, nor does he suppibis specific allegation in kiPetition before this Court
etitioner makes similarly cursory references to various constitutional provisions in C

15 and 19 through 24. The Codpes not address defaultetbsclaims that Petitioner has

not adequately supportedtivargument or citation.
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Petitioner offers several related argumeiniduding that Arizona entitles him to af

evidentiary hearing under Arizona Rule of Cnad Procedure 5.4(a), and that the state

failure to afford him thishearing deprived him of hisstate-created, constitutionally
protected liberty interest in the fair adnstration of state procedures governing t
aggravating circumstances in his case.” (Doatf27.) Even assuming that this argume
is sufficiently related to the arguments Petitioner fairly presented to the state court to
procedural default, Petitioner does not allege that he was deprived a probable cause
regarding whether “anflense ha[d] been committed and the defendant committed it.’
Ariz. R. Crim. P. 5.4(a). Petitioner has rattown that Arizona has established a rig
redressable under the federal constitutiom, poobable cause hearing regarding individu
aggravating factors.

Finally, Petitioner alleges that his counsels inherently ineffetive due to their
inability to know which aggravang factors the state would evaally charge. This claim
Is purely speculative, and Patitier cannot show that he svarejudiced for purposes o
Strickland This claim is thus without merit.

Claim 14 is denied.

3. Claim 15

Petitioner argues that his rights “to due pss;e fair trial, effective assistance (
counsel, freedom from cruel and unusual punesht, and an impartial jury” were violate(
“[bly having a different jury sit for [his] petig-phase than durinigis guilt-phase.” (Doc.
40 at 233.) Primarily, Petitionasserts that the sentencing jtias deprived of evidence
from the guilt trial.” (d. at 234.)

Petitioner raised this claim, in pertinguart, before the Arizona Supreme Coul
which concluded tht Petitioner had not identified “anyidence from the gliiphase that
would have been helpful to the aggravatpenalty jury, nor does he claim he weé
prevented from presenting any such evidence to that jiarnpton 213 Ariz. at 175
30, 140 P.3d at 958. The court’'s demisiwas not contrary to or an unreasonal

application of clearly ¢ablished federal law.
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Petitioner is correct that a defendant isgitksd to have a factfinder “take[] into
consideration all circumstances before it from both the guilt-innocence and the sef
phases of the trial.”"See Stringer v. Blackb03 U.S. 222230 (1992) (quotinZant v.
Stephens462 U.S. 862, 872 (1983)X he jury did so here. laddition to readmitting all
the same exhibits that were introducedimy the guilt phase (RT 1/07/03 at 35-38), ti
parties introduced, examinednd cross examined nearli the same witnesses in thg
penalty phase. The record iodies that the trial court interdi&o ensure that the secon
jury would have substantially the same picture of the case as the guilt-phase jury
01/06/03 at 53:6—24.) The similarity betweeatitanscripts of both psentations indicates
that the court succeeded. Petitioner’'s couhadlample opportunitio show the second
jury any information relevantio Petitioner’'s sentence, and bannot establish that his
rights were violatedy this procedureCf. Morgan v. Illinois 504 U.S. 719, 725-26 (1992

(noting that there is not one right way for atetto set up its capital sentencing scheme).

Furthermore, any error was not structur8lee United States v. Gonzalez-Lops
548 U.S. 140, 148 (2006) (triatrors “‘occur[] during presertian of the cas¢o the jury’
and their effect may ‘be quantitatively assesaetie context of otheevidence presented

C
Arizona v. Fulminante499 U.S. 279, 307-08 (1991))). Jastthe Arizona Supreme Coul

in order to determine whether [they were] harmless beyond a reasonable doubt

noted, Petitioner does not identify any speaficdence introduceduring the guilt phase
of his trial, but not reintrodted during the penalty phase dof hial, that he believes would
have benefited him. Heéws was not prejudiceby any alleged error. The Arizon
Supreme Court was not unreasonable in denying this claim.

Claim 15 is denied.

4. Claim 16

Petitioner argues that his sentencing prdoeg(1) “was an impermissible attemp
to increase the sentences applicable” to ramg (2) “supplemented the original jur
verdict” in violation of theDouble Jeopardy Clause. (Ddf at 241-47.) Petitioner raise

this claim on direct appeahnd the Arizona Supreme Cobupncluded that empaneling
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second jury did not violatdhne Double Jeopardy Clauselampton 213 Ariz. at 175-76
33, 140 P.3d at 958-59 (citifng, 204 Ariz. at 548-49 | 29-325 P.3d at 929-30 and
State v. Andersqr210 Ariz. 327, 348 8711 P.3d 369, 390 (26)). This conclusion is
not contrary to or an unreasonable ailan of clearly established federal law.

The Double Jeopardy Clausé the Fifth Amendment ptects against “a secong
prosecution for the same offense” aftenwation and against multiple punishments f¢
the same offenseschiro v. Farley510 U.S. 222, 229-30 (1994). The Supreme Court
held that the sentencing phase of a cap#ak is not a successive prosecution for dou
jeopardy purposesSee id.at 230-32 (“The state is entitled to ‘one fair opportunity’
prosecute a defendant . . ., and that opportiitgnds not only to prosecution at the gu
phase, but also to present evidence atemsuing sentencing proceeding.” (citatic
omitted)). “Aggravating circustances are not separate penalties or offenses, bu
‘standards to guide the making of [the] choscbetween the alternative verdicts of deg
and life imprisonment.”Poland v. Arizona476 U.S. 147, 15(1986) (quotindBullington
v. Missourj 451 U.S. 430, 438 (1981)). No clgadstablished federal law holds tha
empaneling a second jury for sentencing liogtes the Double Jeopardy Clause. T
second jury’s decision to sentence Petitiotmedeath based on shiconviction did not
increase the applicable sentencedidrit supplement the verdict.

In support of this claim, Petitioner echoes the arguments he makes under Cla
in which he argues that the ex post factetdoe barred his death sentence due to
timing of the Supreme CourtRing decision. As noted abovBjng did not change the

consequences the state ebshied for Petitioner’s crimesnd a fortuitous timing of the

lapse between thRing decision and the Arizona legasiire’s amendment to the death

penalty statutes did not entitle Pefiter to an automatic life sentenc&f. Dobbert 432
U.S. at 297 (denying a petitioneftsighly technical” and “soplstic” claim that “there was
no ‘valid’ death penalty in effect in Florida as of the date of his actions” due to the Sup
Court’s decision ifFurman v. Georgia408 U.S. 238 (1972)).

Claim 16 is denied.
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5. Claim 17
Petitioner argues that jurors were arbitrardgnoved from his jury during the “deatl

gualification” process. (Doc. 40 at 248.) eTArizona Supreme Couwbncluded that “[t]he

United States Supreme Court has long hekt the death qualification of juries is$

constitutional.” Hampton 213 Ariz. at 172-73 § 14140 P.3d at 955-56 (citing
Wainwright v. Witt469 U.S. 412, 424-25 (1985)).

The Arizona Supreme Court’s conclusiomis an unreasonabépplication of or
contrary to clearly established federal la&ee Lockhart v. McCred76 U.S. 162, 175—
76 (1986) (“Death qualification,’ . . . is cardffudesigned to servihe State’s concededly
legitimate interest in obtaining a single junatitan properly and ipartially apply the law
to the facts of the case at bdttle guilt and sentencimhases of a capital trial.”). Removing
jurors who do not believe thegan follow the law is not arbitrary, and thus removing jurg
who do not believe they can follow the law regarding the death penalty due to their
or personal beliefs is not arbitrar§gee idat 176.

Because Petitioner has failed to meet tt#284(d) threshold, his not entitled to
the evidentiary development he has requestsdpport of this claimClaim 17 is denied.

6. Claim 18

Petitioner asserts that “[a]pphg the fetal manslaughteasiite to the facts of this
case violates Mr. Hampton’s right to due mes, a fair trial, effective assistance ¢
counsel, freedom from cruel and unusual phment, and the Ex Post Facto Clauss
(Doc. 40 at 256.) In his reply, Petitiantirther argues the Arizona Supreme Court
interpretation of the state statute governingl fietanslaughter violated the rule of lenity
“rendering the statute void feagueness,” and failed to proeiddequate notice. (Doc. 6
at 190-93.)

Respondents argue that tigsue was not raised inag¢ court despite Petitioner's

citations to the federal constitution in his opgnbrief on direct appeal to the Arizon
Supreme Court. (Doc. 51 at 166.) Petitionepening brief states that the trial court
interpretation of Arizona’s fetmhanslaughter statute, A.R.S18-1103, violated his “right
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to a fair trial and due process” and citeshi® federal constitution(Doc. 51-1 at 87—-88.)
To the extent Petitioner now seeks to raisealler claims related tine Ex Post Facto
Clause, cruel and unusual punishment, anfldoive assistance of counsel, those clain
were not presented in state court, and Pe&tl does not alleglee can overcome their
procedural default.

Assuming,arguendo that Petitioner's remaining duarocess claim was fairly
presented in state court, it is without me8ee28 U.S.C. § 2254(b)(2). At the time of th

crimes, Arizona’s fetal manslaughter stat@ad: “A person commits manslaughter by | .

. [kKInowingly or recklessly causing the deaih an unborn child at any stage of it
development by any physical imuto the mother of such tti which would be murder if
the death of the mother hadcurred.” A.R.S. § 13-1108](5) (1993). Petitioner argueo
that this statute was not intended to apply wihermother and fetus weeboth killed. The

Arizona Supreme Court concluded that theuséatthough “not worded felicitously,” was

“plainly intended to protect tHée of the fetus” regardless afhether the mother also died.

Hampton 213 Ariz. at 174 23, 14032l at 957 (“It would . . . b#logical to interpret the
statute as treating a murderer who succégdfills both motherand unborn child more

favorably than a murderer who maes to kill only tle unborn child.”).

State law error is generally not reviewalndabeas proceedings but may implicate

federal due process protections if the erraoiprejudicial that it renders the defendanf
trial fundamentally unfairSee Holley v. Yarboroughb68 F.3d 1091, 11l (9th Cir. 2009);
see also Middleton v. Cupp68 F.2d 1083, 1085 (9th Cir985) (“A writ of habeas corpus
... Is unavailable for alleged error in the intetption or application of state law.”). Thi
Court cannot say that the state court’s imetgtion of Arizona law was so arbitrary g
irrational that it violated Petitioner’s right to due process.

Claim 18 is denied.

7. Claim 19
Petitioner argues that “[c]onditioning tle@missibility of Mr. Hampton’s expert

testimony on Mr. Hampton speaking to the stagesert violated his right to due proces
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freedom from self-incrimination, fair triagffective assistance of counsel, and freedq
from cruel and unusual punishmgn{Doc. 40 at 259.) Petitioner raised a majority of th

argument on direct appeal.

At trial, Petitioner’s counsel retained Dr. $&mgard as a mental health expert. Dr.

Rosengard interviewed Petitiane The state then filedh motion to preclude Dr.
Rosengard’s testimony, arguing that Petitiocmuld not present mental health testimor
unless the state’s expert, Dr. Bayless, caildd interview Petitioner. Petitioner respondsg
that he had Fifth and SixtAmendment rights not to subinto the state’s proposed
interview. The trial court concluded thatHétitioner asserted his Fifth Amendment rig
against self-incrimination, he would thdse limited to presenting expert testimon
“without reference to the inteiew or any opinion based on timerview” unless the state’s
expert could also perform antenview. (RT 1/13/03 at 108 Petitioner elected to forgd
an interview with Dr. Bayles (RT 1/17/03 at 17), and ul@tely elected not to call Dr.
Rosengard (RT 1/21/03 at 180).

On direct appeal, the Arizona Supref@eurt concluded that a trial court mal

“preclude a capital defendant from presentingntakhealth expert testimony as mitigation

evidence if the defendant refgst® submit to an examinatitny the State’s mental healt
expert.” Hampton 213 Ariz. at 178 § 44140 P.3d at 961. 7% conclusion was not
contrary to or an unreasonable application of clearly established federal law.

“[A] defendant who asserts mental status defenseka a Fifth Amendment right
to remain silent regarding the mentaltas that he has placed at issuBdwlyk v. Wood
248 F.3d 815, 825 (9th Cir. 2001) (citiByichanan v. Kentuckyt83 U.S. 402, 422-23
(1987); Estelle v. Smith451 U.S. 454, 465 (1981)). tRener’'s right to avoid self-
incrimination was thefore not implicated.

To establish a due process violation, Petitiameuld need to show that his trial wal
fundamentally unfair.See Colley v. Sumnet84 F.2d 984, 990 (9th Cir. 1986). The tri
court did not prevent Petitioner from introdugimental health testimony. Rather, it pl

Petitioner on notice that it would allowlstate to rebut grsuch evidenceSee Buchanan
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483 U.S. at 422-23 (“[I]f a defendant requests such an evaluation or presents psyd
evidence, then, at theery least, the prosecution may rethis presentation with evidenct
from the reports of the examination thaé thefendant requestell.” Petitioner did not
receive a fundamentally unfair trial.

Because the state court’s decision was notraonto or an unreasonable applicatid
of federal law, Claim 19 is denied.

8. Claim 20

Petitioner asserts that the admission ofdplbad acts” during thpenalty phase of
his trial violated his rights to “due process, @ faal, effective assistance of counsel, ar
freedom from cruel and unuduaunishment.” (Doc. 40 at 264.) Petitioner raised
majority of this claim on direct appeal.

During the penalty phase of trial, Peaditer offered mitigation evidence thg

included,inter alia, his difficult upbringing, love ofamily, and penchant for protecting

others. $eeRT 1/21/03 at 11-27.) In rebuditdhe state called Petitioner’s former

girlfriend, Monica Majors, who testified @b Petitioner had engad in violent and

threatening behavior. (RT 1/288 at 19—28.) On direcppeal, the Arizona Supreme Cour

concluded that the trial court did not abus discretion by Ibbwing the testimony:

“Majors’ testimony regarding Hampton'’s abustveatment of her and his brother direct

rebutted this mitigation eviden@d was therefore relevant to the issue of mitigation.

Hampton 213 Ariz. at 179 147, 140.3d at 962. The statewrt’s ruling does not implicate
federal law.

In general, a trial coud’ evidentiary rulings are nqroper grounds for habea
corpus relief. “[l]t is not the province af federal habeas court to reexamine state-cq
determinations on state-law questions. cmducting habeas review, a federal court
limited to deciding whether abaviction violated the Constitutn, laws, or treaties of the
United States.”Estelle v. McGuirg502 U.S. 62, 67-68 (1991)ammal v. Van de Kamp
926 F.2d 918, 9 (9th Cir. 1991) (“[F]ailue to comply with thestate’s rules of evidencg

IS neither a necessary nor a sufficient bagigfanting habeas reli€f. The Ninth Circuit
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has held that the admission of “other actstlerce violates due process only if there &
no permissible inferences that joey may draw from the evidenc&ee Jammab26 F.2d
at 920.

Petitioner presented evidence that he wasigand protective obthers. The jury
could infer from Majors’ testimgnthat this was not universaltyue. To the extent that
Petitioner argues that Majors’ testimony wassubstantiated or inflammatory, she wx
subject to substantial cross exaation by Petitioner’s counselhis Court cannot say tha
allowing the state to contradict Petitionam#igation through Majors’ testimony rendere
his trial fundamentally unfair.

Claim 20 is denied.

9. Claim 21

Petitioner asserts that Arizona’s sentagcscheme “unconstitutionally creates

presumption of death and shifts the burdeprobdf to the defendantjolating his rights to

due process, a fair trial, effective assistance of counskfr@gdom from cruel and unusua

punishment.” (Doc. 40 at 268.) Petitioner raiagdajority of this claim on direct appeal.

The Arizona Supreme Court concludedatti[a]lthough 8§ 13#03(C) requires the
defendant to prove mitigating circumstand®s a preponderance of the evidence, t
statutory scheme does not @aany burden of proof on thefdadant in connection with
establishing that the mitigation evidence iffisiently substantial to call for leniency.”
Hampton 213 Ariz. at 180 § 54,40 P.3d at 963 (quotirfgtate ex rel. Thomas v. Granvjlle
211 Ariz. 468, 472 | 14, 123 P.3d 6@86 (2005)). The Arizona Supreme Court
rejection of this claim was not contrary tw an unreasonablepplication of clearly
established law.

The Supreme Court has rejedtthe claim that Arizona’s death penalty statute)

iImpermissibly mandatory and creates a presumption in favor of the death pededty|.

Walton v. Arizona497 U.S. 639, 651-52 (1990) (citiBfystone v. Pennsylvanid94 U.S.
299 (1990)Boyde 494 U.S. at 370pverruled on other grounds by Ring v. Arizp636
U.S. 584 (2002)ee also Smith v. Stewatéd0 F.3d 1263, 1272 (9€ir. 1998) (summarily
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rejecting a challenge to the &ndatory” quality of Arizona’sleath penalty statute and its
failure to apply a beyond-a-reasonable-doubt standard).

Furthermore, the Supreme CourtWhalton held that Arizona’sallocation of the
burdens of proof in a capitaéntencing proceeding does railate the constitution: “So

long as a State’s method of allocating thedeas of proof does not lessen the State

burden . .. to prove the existee of aggravating circumstances, a defendant’s constitutipnal

rights are not violated by @ting on him the burden ofguring mitigatingcircumstances
sufficiently substantial teall for leniency.” Walton 497 U.S. at 649-50.

Claim 21 is denied.

10. Claim22

Petitioner next alleges that the “triabwot improperly instructed jurors not to
consider sympathy” in violain of his rights to “due proes, equal protection, effective
assistance of counsel, and a reliable sentenf@oc. 40 at 273.) Petitioner raised ja
majority of this claim on direct appeal. The Arizona Supreme Gotgjection of this
claim was not contrary to or an unreasonaplfdieation of clearly estdished federal law.

The trial court’s reference to sympathya$yi and prejudice, taken in context with
the rest of the instructions, did not preventjthig from considering or giving effect to any
of Petitioner's mitigating evidex®@. The court properly deed mitigating circumstances

without placing any limits on the julsyassessment of the eviden&@ee Kansas v. Marsh

548 U.S. 163, 175 (2006) (“[O]ur precedents confer upon defendants the right to prese

sentencers with informationlexant to the sentencing dsidn and oblige sentencers tp

consider that information in determiningetlappropriate sentenc&he thrust of our

UJ

mitigation jurisprudence ends here.”). Thmlticourt’s general instruction that juror
“should not be influenced bgympathy or prejudice,” but tlaer should fdow the law,
including the court’s definitionf mitigation, was not unreasdrla. (RT 1/16/03 at 132.)
Claim 22 is denied.
11. Claim 23
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Petitioner asserts that “[tlhe trial court’s admission of victim impact testim

violated Mr. Hampton'’s right to [] due processfair trial, a reliable sentence, effective

assistance of counsel, and freedom from craélumusual punishment.” (Doc. 40 at 277
Petitioner raised a majority of this claim omedit appeal. On direct appeal, the Arizor
Supreme Court concluded that the victim &uopstatement presentbyg Findley’s mother
was not unduly prejudicial. Hampton 213 Ariz. at 181 62, D4P.3d at 964. This
conclusion was not contrary to or an unreastEapplication of cledy established federal
law.

The Supreme Court has held that “[a] Statgy/ legitimately conclude that evidenc
about the victim and about the pact of the murder on the viim's family is relevant to
the jury’s decision as to whether or nbé death penalty should be impose®ayne v.
Tennesseeb01 U.S. 808, 827 (1991). ThegAth Amendment bars only “the admissiq
of a victim’'s family members’ characterizations and opinions about the crime,
defendant, and the appropriate senten&eé Bosse v. Oklahon87 S. Ct. 1, 2 (2016);
United States v. MikheB889 F.3d 1003, 10583 (9th Cir. 2018).

The Arizona Supreme Court’s applicationRdynewas not unreasonable in thi
case. Petitioner complains primarily that Feydé mother referred peatedly to “these
people” who “weren’t [Findley’'s] friends,*did get [Findley] into drugs,” and “took
advantage” of Findley. Findley’s mother didt define who “thespeople” included, but
presumably she intended tccinde Petitioner in this group that may have also incluc
Ross, the state’s primary witnessid Ramsdell, the other victim.

Although this testimony “characterized” tR®ner and others, as prohibited undg
Payne Petitioner was not unduly prejudiceBee United States v. Mitché3l02 F.3d 931,
990 (9th Cir. 2007) (concluding that a staggrnwas “an inadmissible opinion about [th
defendant’s] crime,” but denying relief because the comment “was brief, isolated
could not have had more than a marginalaotn the jury”). The jury had already hea

extensive testimony regardingetirug use and lifestyle imhich Petitioner, the victims,

and several other individuals engaged. e Btatements by Findley’s mother were njot
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inconsistent with the inforation already before the jury regarding the circumstan
surrounding the crime and could ri@tve significantly affectethe jury’s deliberations or
conclusion.

Petitioner further argues that another victim impact statement falsely stated

Ramsdell had stopped taking drygy®r to her murder. Evesissuming this claim was not

defaulted, the statement does not vioRagne—it does not characterize Petitioner or off
an opinion on the crime or sentence.
Claim 23 is denied.
12. Claim24
Petitioner alleges that “by adtting gruesome pitographs into adence, the trial
court violated Mr. Hampton’s constitutional rigtet due process, a fairial, a reliable

sentence, effective assistan of counsel, and frdem from cruel and unusua

punishment.” (Doc. 40 at 273.) Petitioner raiaadajority of this claim on direct appeal.

When presented with thisatin, the Arizona Supreme Caueasoned that “[o]n this
record, we cannot conclude thithe judge abused his discretion by determining that
probative value of the remang photographs outweighed any dangf unfair prejudice.”
Hampton 213 Ariz. at 173 § 20, 140 P.3d &69 This was notantrary to or an
unreasonable application of ctBeestablished federal law.

The photographs at issue include photpgsaof both murder victims during thei
autopsies as well as photographs of the decdasesl Courts have repeatedly held th
the admission of highly inflammatory photograplegs not inherently violate due proces
See Hovey v. Ayerd58 F.3d 892, 923 (9th Cir. 200@)ofing the “very high standard fol
proving a due process violation” bdsen the admission of photographsge, e.g.
Plascencia v. Alamea] 467 F.3d 1190, 12(48th Cir. 2006) (premem photographs of

the victim with her children)tnited States v. Bower660 F.2d 527, 529-30 (5th Cin.

1981) (photograph of the child’s lacerated healt was not unreasonable for the Arizon
Supreme Court to conclude thiae photographs, though “unsettling,” were relevant to

crimes charged.
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Claim 24 is denied.
13. Claim25

Petitioner next argues that]tie imposition of a&onsecutive sentence violated Mf.
Hampton’s constitutional rights thue process and a reliable senteh (Doc. 40 at 283.)
Petitioner further alleges the dahbf equal protection. Id. at 284.) Petitioner did not
present this claim as a violatiof federal law in state cour(Doc. 51-1 at 117-18.) When
Petitioner raised related violations of stkte, the Arizona Supreme Court, interpreting
A.R.S. 88 13-116 and -1103(A)(5), concldd¢hat the consecutive sentence was
permissible as a matter of state laampton 213 Ariz. at 181-8%1 63-65, 140 P.3d a
964—65. Martinez cannot excuse the procedural default of this claBee Pizzuto783
F.3d at 1176-77.

Claim 25 is denied as @ecedurally defaulted.

14. Claim26

Petitioner alleges that “[t]h&rizona Supreme Court violated [his] right to trial by
jury, due process, a reliabdentence, and freedom fromuet and unusual punishment
when it concluded that the trial court’s failutesubmit to the jurghe aggravator on the
manslaughter charge was harmless urtlakely v. WashingtqQrb42 U.S. 296 (2004).
(Doc. 40 at 285.) Petitioner presented th@m on direct appeal. The Arizona Supreme
Court’s denial of this claim was not contraoyor an unreasonabépplication of clearly
established federal law.

The United States Supreme Court has st#tedl failure to send an aggravating
factor to the jury isot structural errorSee Washington v. Recuenbd8 U.S. 212, 222
(2006). The Arizona Supreme Court’s conclugluat the sentencing error in this case was
harmless is not an unreasonable appbecatif clearly established federal law.

Blakelyerror is structural if it “necessarilgnder[s] a criminal trial fundamentally
unfair or an unreliable vehicle fdetermining guilt or innocence Recuencp548 U.S. at
218-19 (quotindNeder v. United State8§27 U.S. 1, 9 (1999)). lihis case, the Arizona

Supreme Court concluded that the trial cdarted to allow the jury to make findingg
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regarding aggravation fohe manslaughter chargelampton 213 Ariz. at 183 1 70-71
140 P.3d at 966. It thezoncluded that this error was harmless because “no reasor
jury could have failed to find that a deadiyeapon was used thhe commission of the
offense” and that “two other murders wetemmitted at the samgme as the fetal
manslaughter.”ld. at 183 Y 72—73, D4P.3d at 966.

This conclusion was supported by thecord and was noan unreasonable
application of clearly establistidederal law or an unreasonalletermination of fact. The
use of a weapon and the numbedeéths have never been disputed.

Claim 26 is denied.

15. Claim27

Petitioner alleges that the Arizona Seime Court erred by “reweigh[ing] the

mitigation evidence against the remaining stajuaggravating factor and [upholding] th

nable

14

D

death sentence.” (Doc. 40 at 287.) This chaims raised before the state PCR court, which

rejected it on both proceddr and substantive grounds.[Doc. 54-3 at 158-59.)
Procedurally, the court concludi¢hat “[t]his claim could havbeen raised in a motion fo
reconsideration to the Supremeutt and as it was not, it hasdpewaived pursuant to Rule
32.2(a)(3).” (d.) This independent and adequatgesiground renders Petitioner’s claif
procedurally defaultedSee Cook v. Schrir®38 F.3d 1000, 1025 (9th Cir. 2008).

Petitioner alleges he can overcome thiscedural bar “because the ineffectiv
assistance of post-conviction counsel—for fglito raise the inedtctive assistance of
appellate counsel—establishes good cause” umdiertinez The Court disagrees
Martinezhas not been expanded to excuse the tefhimeffective assistance of appellat
counsel claims.See Davilal37 S. Ct. at 2069 (“Extendiriartinezto defaulted claims
of ineffective assistance of appellate counsel would be especially troublesome b¢
those claims could serve as the gateway deri review of a host of trial errors, whilg
Martinezcovers only one trial error (ineffisee assistance of trial counsel).”).

Claim 27 remains procedurally defaultadd is denied. Ri&oner’'s request for

evidentiary development in suppaoitthis claim is also denied.
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16. Claim28

Petitioner alleges that his direqaeal counsel was ineffective undgtrickland
(Doc. 40 at 295.) Petitioner asserts thahpetent counsel would have raised Claims 3
5,9, 29, and 39. Petitioner peesed only part of this claim the Arizona Supreme Court
He alleged that his appellate counsel wasgfactive for failing to pursue Claim 27 in @
motion for reconsideration before the Arizd&wpreme Court. (Doc. 51-3 at 263-64.) Ti
remaining claims were not presented, &tartinez does not excuse their defaulbee
Davila, 137 S. Ct. at 206@leclining to extend/artinezto defaulted claims of ineffective
assistance of appellate counsel).

The Arizona Supreme Court denied reviefthis claim summaly, and thus this
Court looks through to the lastasoned opinion, which wassued by the PCR court. Th
PCR court concluded that Petitioner’'s appellaiansel was not ineffective because t
underlying claim was without merit. (Do61-3 at 160.) The court’s decision was n
contrary to or an unreasonable application of clearly established federal law.

To establish ineffective assistance of dlgpe counsel, a petitioner must satisfy th
Stricklandstandard.Smith v. Robbins$28 U.S. 259, 285-8@000). That is, petitioner
must establish that appellate counsel “unredsgriailed to discovenonfrivolous issues
and to file a merits brief raising them fich“he must show a reaisable probability that,

but for his counsel’'s unreasonable failure”tieef meritorious issues, “he would hav

7,

e

e

prevailed on his appeal.ld. Counsel is not unreasonable for failing to raise a claim that

lacks merit. See Sextqr679 F.3d at 1157.

When the PCR court considered the ulyileg claim—that the Arizona Supreme

Court violatedTennard v. Dretke542 U.S. 274 (24) by reweighing the mitigation ang
aggravating factors before upholding thattbesentences—it concluded that the Supre
Court’'s decision to afford “little weight to the mitigation evidence” did not viold
Tennard (Doc. 51-3 at 158-59.)

In Tennard the Supreme Court emphasized thatitiee of fact must be allowed tg

consider all evidence that is “sfich a character that it migdgrve as a basis for a senten
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less than death.ld. at 287 (internal quotation marks ted). The Court did not, however
ban the trier of fact from weighingetsignificance of mitigating evidenc&ee idat 286
(“[G]ravity has a place in the relevance analysisofar as evidence of a trivial feature ¢
the defendant’s character oetbircumstances of the crime is unlikely to have any tende
to mitigate the deferaht’'s culpability.”).

As the Arizona Supreme Court noted, “[tlh®jority of the mitigation evidence
detailed Hampton'’s very difficufiersonal and family history.Hampton 213 Ariz. at 184
1 82, 140 P.3d at 967. It deedthis evidence “not insubst#al” and acknowledged that
Hampton “had a horrelous childhood.”ld. at 185 89, 140 P.3d @68. The court then
noted that this mitigation wéentitled to less weight” becaest was not tied to the crime
and substantial time had passed betwretitioner’s childhood and the crimkl.

When articulating its evaluation of Petitier's mitigating evidence, the Arizon:
Supreme Court used the same languapproved by the Ninth Circuit:

We do not require that a nexus betwége mitigating factors and the crime
be established before we consider thiggation evidence. ... But the failure

to establish such a calsconnection may be considered in assessing the
guality and strength of éhmitigation evidence.

McKinney v. Ryan813 F.3d 798, 818 (9th CR015) (citation oritted) (quotingState v.
Newell 212 Ariz. 389, 132 P.3833, 849 (2006)). In s, the PCR court was no
unreasonable in concluding that Petitiondesmnardclaim was without merit.

Petitioner thus cannot show that his digpe counsel was unreasonable in failin
to continue to pursue this claim before thézona Supreme Court, nor can he show th
he was prejudiced.

Accordingly, Claim 29 is denied.

17. Claim30

Petitioner asserts that the death pgndls categorically cruel and unusug
punishment in violation of the Eighth Amendmen. .” (Doc. 40 at 303.) The Arizong
Supreme Court’s rejection ofighclaim is not contrary tor an unreasonable applicatio

of clearly established federal law.
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The United States Supreme Court has rege¢he argument that punishment of
death is per se cruel and unusu@regg v. Georgia428 U.S. 153, 16-87 (1976) (“We
hold that the death penalty is not a foahpunishment that may never be imposegd,
regardless of the circumstances of the offeregardless of the character of the offender,
and regardless of the procedure followed in reaching the decision to imposedord
Kennedy v. Louisiana54 U.S. 407, 420 (2008) (“[T]hdeath penalty is not invariably

unconstitutional . . . .").
Claim 30 is denied.
18. Claim31

Petitioner alleges that Arizona’s capital gding scheme “affords the prosecutor
. .. unbridled discretion to seek the deagimalty” and is thus uwastitutional. (Doc. 40
at 305.) The Arizona Supreme Court’s rej@atof this claim was natontrary to or an
unreasonable application of ctiaestablished federal law.

A statutory scheme for imposiagleath sentence may notdag@ricious or arbitrary.
See Gregg428 U.S. at 206Zant 462 U.S. at 877—79. Accordingly the Supreme Court
has consistently held that limits on the seo#gis discretion are necessary to prevent 1[:18
capricious or arbitrary imposition of death sentend@segg 428 U.S. at 206-07 (“No
longer can a jury wantonly and freakighimpose the death sentence; it is always
circumscribed by the legislative guidelines No clearly establishefg@deral law, however,
imposes similar limits on the prosecutor’s disioreto seek death in the first instance.

Claim 31 is denied.

19. Claim32
Petitioner contends that the death penaltrnzona is imposeth a discriminatory

manner “against poor, young, and male ddénts.” (Doc. 40 at 307.) The Arizon

D

Supreme Court’s rejection ofighclaim was not contrary tar an unreasonable applicatio

=}

of clearly established federal law.
“[A] defendant who alleges an equal mction violation has the burden of proving

‘the existence of purposeful discriminatibrand a resulting “discriminatory effect.”
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McCleskeyw. Kemp 481 U.S. 279, 2921987) (quoting/NVhitus v. Georgia385 U.S. 545,
550 (1967) andlVayte v. United State470 U.S. 598, 608 (1985)T.0 prevail on this claim
Petitioner must therefore “provéhat the decisionmakers ihis case acted with
discriminatory purpose.’ld. Petitioner does not offer evidenspecific to his case thaf
would support an inference that his sex or ecao@tatus played a part in his sentence
Claim 32 is denied.
20. Claim33

Petitioner alleges that his death senteraesunconstitutional because he was 1

afforded the procedural safeguard of projpoality review. (Doc. 40 at 309.) The

Arizona Supreme Court’s rejection of thisich was not contrary to or an unreasonal

application of clearly ¢ablished federal law.

There is no federal constitutional right t@portionality review of a death sentence.

McCleskey481 U.S. at 306 (1987) (“[W]here te@atutory procedures adequately chanr
the sentencer’s discretion, such proportionaldyiew is not cortgutionally required.”
(citing Pulley v. Harris 465 U.S. 37, 50-51 (1984)pee also Ceja v. Stewaf7 F.3d
1246, 1252 (9th Cir. 1996) (“A@ona’s application of an adequately narrowed aggravat

circumstance insured that Ceja’s substantiight to be free from a disproportionarle

sentence was not violated.”). As explainedifer below, Arizona’s death penalty sche
narrows the class of defendants eligibletii@r death penalty by defining narrow categori
of aggravating circumstances, which in tpnotect defendants’ “sutantive right to be
free from a disproportionate sentendéeja 97 F.3d at 1252.
Claim 33 is denied.
21. Claim34

Petitioner alleges that Arizona’s capitahtncing scheme violates the Constitutid

“because it does not require the state to provkejury to find beynd a reasonable doubt

that the aggravating circumstances outweighrthtigating circumstances.” (Doc. 40 4
310.) The Arizona Supreme Court’s rejectiointhis claim was not contrary to or a

unreasonable application of ctgeestablished federal law.
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The Supreme Court has held that “a Statg mguire the defendato bear the risk
of nonpersuasion as to the exmte of mitigating circumstancesDelo v. Lashley507
U.S. 272, 275 (1993) (per curiarfinternal quotation marks omittedjee also Boyde v.

California, 494 U.S. 370, 377 (1990Petitioner suggests thateahury must have freedom

to decline to impose the deapenalty even if the jurglecides that the aggravatin
circumstances ‘outweigh’ the mitigating circstances. But there i such constitutional

requirement of unfettered sentamg discretion in the jury, arfstates are free to structur

[1°)

and shape consideration of métgg evidence ‘in an effort to achieve a more rational and

equitable administration of ¢hdeath penalty.” (quotingranklin v. Lynaugh487 U.S.

164, 181(1988)));Smith 140 F.3d at 1272 (summarilsejecting challenges to the

“mandatory” quality of Arizona’sleath penalty statute and its failure to apply the beyond-

a-reasonable-doubt standard).

The Constitution thus doestrequire that the jury fid beyond a reasonable doult

that aggravating circumstances “outgl€ mitigating circumstances.
Claim 34 is denied.
22. Claims 35 and 36

In Claim 35 Petitioner alleges that “Arizdaaapital sentencing scheme violates

the Eighth and Fourteenth Aamdments to the United States Constitution because it gloes

not set forth objective standards to guide #entencer in weighing the aggravating

circumstances against the mitigating circianses.” (Doc. 40 at 312.) In Claim 36,

Petitioner similarly argues “Arizona’s capital sentencing scheme violates the Eighth an

Fourteenth Amendments toetfunited States Constitution because it does not sufficie

channel the discretion of the sentencing authorityd. gt 313.) The Arizona Supreme

Court’s rejection of these clas was not contrary to or amreasonable application o

clearly established federal law.

“The State must ensure that the processeistral and principled so as to guaid

against bias or caprice the sentencing decision.Tuilaepa v. California512 U.S. 967,

-57 -

ntly

f




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

973 (1994) (citingsregg 428 U.S. at 189). Bcedures must “minime the risk of wholly
arbitrary and capricious actionGregg 428 U.S. at 189.

Arizona’s death penalty statute allowsnly certain, specific aggravating
circumstances to be considered in detemmg eligibility for the death penaltySeeA.R.S.
8 13-703(F). “The presence of aggravatirgumstances servéise purpose of limiting
the class of death-eligible defendantsd @ahe Eighth Amendment does not require that
these aggravating circumstascée further refined or vghed by [the sentencing

authority].” Blystone 494 U.S. at 306-07. In addmipArizona’s scheme requires th

D

sentencing court to considas mitigating circumstanceéany factors proffered by the
defendant or the state that are relevardatermining whether to impose a sentence l¢ss
than death, including any asg of the defendant’s charagteropensities or record and
any of the circumstances oftloffense.” A.R.S. § 13-703(G).
Furthermore, rulings of both the Ninthr@iit and the United States Supreme Couirt
have upheld Arizona’s death penalty statutersgjaillegations that particular aggravating
factors do not adequately narrow the sentencer’s discrediea Lewis v. Jefferd97 U.S.
764, 774-77 (1990)Valton 497 U.S. at 649-5Woratzeck v. Stewar®7 F.3d 329, 335
(9th Cir. 1996). The Ninth Citst has also explicitly rejectdtie contention that Arizona’s
death penalty statute is unctngional because it “does not properly narrow the clasg of
death penalty recipients.3mith 140 F.3d at 1272.

Because it provides for “categorical namog” at the definition stage and for al

—

“individualized determinationat the selection stage, Arizésaleath penalty scheme i

JJ

not unconstitutional. The Arizona Supreme Gsurejection of these claims was neither
contrary to nor an unreasonable application of federal law.
Claims 35 and 36 are denied.
23. Claim38
In Claim 38, Petitioner alleges he “will b#enied a fair clemency process in
violation of the Eighth and Fwteenth Amendments.” (Doé0 at 317.) He acknowledge

UJ

that “has not yet become ripbut seeks to “avoid difficultiegsaising this claim in future
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habeas proceedings.1d() Habeas relief can only be granted on claims that a prisoner
in custody in violation of t Constitution or laws or treasieof the United States.” 28
U.S.C. 8§ 2254(a)see also Woratzeck v. Stewdrl8 F.3d 648, 653 {9 Cir. 1997) (per
curiam) (clemency claims are not cagable under federal habeas law).

Claim 38 is denied as non-cognizable.
IV. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 22(b) of the Federald®uof Appellate Procedure, an applicant

cannot take an appeal unless a certificat@ppéalability has been issd by an appropriate

1

IS

judicial officer. Rule 11(a) of the Rules Gameng Section 2254 Cases provides that the

district judge must either issue or deny aiieate of appealability when it enters a final

order adverse to the applicaifta certificate is ssued, the court must state the specif
iIssue or issues that satisfy 28 U.S.C. § 2253(c)(2).

Under 8§ 2253(c)(2), a certificate of appdality may issue onlyvhen the petitioner
“has made a substantial showing of the denial of a constitutional right.” This showing
be established by demonstrafithat “reasonable jurists cdullebate whether (or, for that
matter, agree that) the petition shibhave been resolved ird#ferent manner” or that the
iIssues were “adequate to deserveoemagement to proceed furtheiSlack v. McDaniel
529 U.S. 473, 484 (BW). For procedural rulings, a técate of appealability will issue
only if reasonable jurists couttebate whether the petition stategalid claim of the denial
of a constitutional right and whether tbeurt’s procedural ruling was corredd.

The Court finds that reasonable juristsikcl not debate its selution of Petitioner’s
claims.
V. CONCLUSION
Accordingly,

IT IS ORDERED denying the Petition (Doc. 40). &IClerk of Court shall enter
judgment accordingly.

IT IS FURTHER ORDERED denying Petitioner's ntmn for evidentiary
development (Doc. 73.)
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IT IS FURTHER ORDERED denying the following motions as moot:

Petitioner’'s Motions for New Counsel (Do@6, 99); Petitioner’s Motion to Declare
Conflict of Interest (Doc. 97)and Petitioner's Motions foDrder to Cease and Desig
(Docs. 98, 101).

IT IS FURTHER ORDERED denying a certificate of appealability.

IT IS FURTHER ORDERED that the Clerk of Court forward a courtesy copy
this Order to the Clerk of éhArizona Supreme Court, 1581. Washington, Phoenix, AZ
85007-3329.

Dated this 27th day of February, 2019.

(

Honorable Rogin O. SIVE,
Senia United States District Jug
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