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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Rhonda Glove No. CV-14-02511-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Rhonda Glover, legal guardiandagrandmother of minor claimant D.H.
appeals a denial of benefits by th&cting Commissioner of Social Security
(“Commissioner”). (Doc. 11). The Court now rules on this appeal.

l. Background
A. Procedural History
Plaintiff filed an application for disdily insurance benefiten January 24, 2011

on behalf of her minor grandsaon,H., alleging D.H.’s disality beginning July 1, 2008.

(Doc. 11 at 2; TR at 16). The claim wagiadly denied on November 4, 2010 and agajn

upon reconsideration on October 28, 2011R @t 16). Plaintiff requested a hearing
which was conducted by an Aidhistrative Law Judge (“ALJ’on April 11,2013, with a
final decision entekApril 23, 2013. Id. at 10).

B. FactualBackground

D.H. was born in 2006. (Doc. 11 aj. 2n 2010, D.H. was diagnosed with

disruptive behavior disorder after amaluation at Centro De Amistadd Dr. Christina
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Katen evaluated D.H. in March 2011, diagmgshim with attention deficit hyperactivity
disorder (“ADHD”) and oppositional defianaisorder (“ODD”). (TR at 22). Dr. Katen
found that acquisition and irgeation of new infomation was difficult for D.H., as his
“mood dysregulation consumesost of his energy throughout his day with aggress
and defiance being hisiprary coping skills.” [d.) D.H. began to take Adderall in 201
to treat his ADHD. Id. at 21, 392-95).

D.H.’s kindergarten teacher, Lisa Van Duyne, completed Teacher Questionf

on

LA

Naire

in September 2011 and August 2018. &t 264-71, 350-57). Both questionnaires noted

that D.H. had no problems acquiringdamising information or moving about an
manipulating objects.ld. at 265, B8, 351, 354)Ms. Van Duyne reported low to

moderate issues with attending and compietiasks and moderate to high probler

interacting and relating with otherdd(at 266-67, 352-53) D.H.’s first grade teache

Laura Belliveau, noted a sloimprovement in D.H.'s behasi and grades after he wa

|®>N

placed on medication, but also expressed @wnafter observing a regression to previous

behavior. [d. at 282). Ms. Belliveau rated D.H.’'academic skills as “average” ¢
“excellent,” but remarked that he struggledth his relationships with peers and ng
disrupting class.ld. at 286). Ms. Belliveau noted furthéhat “[D.H.]'s behavior has
improved immensely since trstart of his medication.”ld. at 287). D.H.’s report card
for the 2011-2012 school yeahows that he meets oromeds the standards in evel

tEN1Y

academic area, but is “satisfactory”“aeeds improvement” in social areakl. (at 272—
73). Plaintiff testified that D.H. isot in a special education progrand. @t 40).

Dr. Daniel Wiseman, a pediatrician,viewed D.H.’s file and interviewed him
during the hearing.ld. at 40-43). Dr. Wiseman fourtbat, while D.H.’s ADHD caused
him difficulties, D.H.’'s symptoms were not tfe severity to meetnedically equal, or
functionally equal a listed impairment in the C.F.K. at 46—47).

I. Disability
A. Three-StepEvaluation Process

The ALJ follows a three-stgmocess to evaluate whetteechild is disabled. First,
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the ALJ determines whether thhild is engaged in substantgainful activity. 20 C.F.R.
8§ 416.924(a), (b). If the child is engaged in sabsal gainful activity then the child is
not disabled.ld. 8 416.924(b). Second, the ALJ detines whether the child has a

“medically determinable impairment(s) that is sevel@.”8 416.924(c). For purposes 0

—h

this step, “a slight abnormality or a comaiion of slight abnornidies that causes no
more than minimal functional limitationgfoes not constitute a severe impairméshtlf
the child has no severe, meally determinable impairnm¢, then thechild is not
disabled.ld. Finally, the ALJ must detenine whether the child’ impairment “meet[s],
medically equalls], or functmally equall[s] the listings.” Id. 8§ 416.924(d). The
impairment medically equals a listed impairment if “it is at least equal in severity|anc
duration to the criteria cdiny listed impairment.id. 8§ 416.926(a)Howard ex rel. Wolff
v. Barnhart 341 F.3d 1006, 1012 (9th Cir. 2003)he impairment is functionally
equivalent to a listed impairment if the childs a “marked” limitation in two areas or an
“extreme” limitation in one are20 C.F.R. § 416.926a (djjoward, 341 F.3d at 1012.

In making disability determinationghe ALJ must “develp the record and
interpret the medical evidencedoward, 341 F.3d at 1012 (citinGrane v. Shalala76
F.3d 251, 255 (9th Cir. 1996 In doing do, howewe “the ALJ does not need to ‘discuss
every piece of evidence.1d. (citing Black v. Apfel 143 F.3d 383, 3B (8th Cir. 1998)
andVincent v. Heckler739 F.2d 1393, 1394—-45th Cir. 1984)).

B. The ALJ’s Decision

—

At step one, the ALJ determined thatDis not engaged in gainful employmen
(TR at 19). At step two, thaLJ determined that D.H. hdkree medically determinable
severe impairments: ADHD, ODD, aadlisruptive behavior disordetd() At step three,
the ALJ found that D.H. does not have apamment or combination of impairments that
meets, medically equals, or furaially equals a listed impairmentd( at 19-20).
Accordingly, the ALJ concluded that D.H. is not disabled and therefore Plaintiff is| not
entitled to benefitslq. at 29).
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C. Standard of Review

A district court:

may set aside a denial of disabilltgnefits only if it is not supported by
substantial evidence or if it is based legal error. Subantial evidence
means more than a mere scintilla la#s than a preponderance. Substantial
evidence is relevant evidence, whicmsiaering the record as a whole, a
reasonable person might accept as adedqoasupport a conclusion. Where
the evidence is susceptbto more than one ratidnaterpretation, one of
which supports the ALJ’s decisiongti\LJ’s decision must be upheld.

Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 200@nternal citation and quotation
marks omitted). This is becaus[tlhe trier of fact andnhot the reviewing court must
resolve conflicts in the ewvahce, and if the evidencercaupport either outcome, thg
court may not substitute its judgment for that of the AlMadtney v. Sullivan981 F.2d
1016, 1019 (9th Cir. ¥2). Under this standard, the @bwill uphold the ALJ’s findings
if supported by inferences reasonably drawn from the re&atson v. Comm’r of the
Soc. Sec. Admin359 F.3d 1190,1193 (9th Cir. 2004). Howevethe Court must consider
the entire record as a wholedacannot affirm simply by isating a “specific quantum of
supporting evidence.Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007) (intern
guotation omitted).
[ll.  Discussion

Plaintiff's main objections to the ALJ'decision primarily center on the way th
ALJ assigned weight to the various sourceswflence. Specifically, Plaintiff argues tha
the ALJ erred by assigning ‘“little weightb Dr. Katen’s asses®nt, ignoring Dr.
Criollo’s assessment, and rilg on Dr. Wiseman’s opiniorfDoc. 11 at 15-17). Plaintiff
contends further that the ALJ erred by mainsidering D.H.'s anxiety disorder an

incorrectly assessing Ms. WaDuyne's questionnairesld( at 18-19, 24). Finally,

3%

%

Plaintiff asserts that it was error for the ALJ to disregard the opinions of Ms. Belliveau

Plaintiff's neighbors, and Plaintifflq. at 17-19, 23). As these objections differ in natu
the Court will address them separately.
A. Dr. Katen

Plaintiff's first argument is that the AlLerroneously assigned “little weight” to Dr.
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Katen’'s assessment of D.Hd(at 20). The ALJ explained that he diminished the weig
given to Dr. Katen's assessment becauseadsessment was “a one-time snapshot” i
because the assessment wasnsstent with D.H.’s medical and school records and w
Plaintiff's Function Report. (TR at 22).

ALJs are entitled to give less weight ghysicians that do not regularly treat
claimant or who are not procured for tharpose of treatment. 20 C.F.R. § 416.92
Neither party disputes that the only time. Blaten examined D.H. was in March 201
(TR at 321).

The ALJ's assignment of “little weightto Dr. Katen’s assessment is furthe

buttressed by his reasonable fimgs that Dr. Katen’s assessmevas inconsistent with
the medical record and D.H.'s school resrtéh particular, the ALJ found that Dr
Katen’s assessment was inconsistent wighréports of D.H.’s teacher, Ms. Van Duyn¢
and of Dr. Wiseman.lqd. at 22). Additionally, the ALhoted that D.H. was receiving
fairly good grades.Id. at 21, 278-79). The ALJ furtheobserved that D.H. was 4
mainstream student, as opposedat@pecial education studentd.(at 23, 40). These
school and medical records showing D.Husctionality, combinedvith the evidence
showing the limited nature of Dr. Katentseating relationship ith D.H., constitute
substantial evidence suppaodi the ALJ's decision to assign Dr. Katen's assessm
diminished weight. Therefore, the ALJ did not err by assigning “little weight” to
Katen's assessment.

B. Dr. Criollo

Plaintiff further contends that the Alelred by failing to consider Dr. Criollo’s

April 4, 2013 assessment of D.H. (Doc. &t 14). The Commissioner asserts that Dr.

Criollo’'s assessment was not timely submittedhe ALJ and the ALJ could not fail tg
consider evidence that was never @ty submitted. (Doc. 13 at 7).

All documentation submitted to the ALJrfoonsideration must be “delivered @

mailed to the administrative lajudge within the tine frames that he or she prescribes.

20 C.F.R. § 405.333. The Heag Notice provides that a claimant may submit t
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evidence before the hearing or bring it to hlearing. (TR at 175). Nmention is made of

any evidence submitted post-heagri Thus, the Court finds th#dte ALJ did not need to

consider Dr. Criollo’s April 4, 2013 assament, because it was not submitted until after

the hearing and is, therefore, untimely.
Regardless, the Appeals Council did reeaand consider Dr. Criollo’'s assessme

when denying review of the ALJ’s decisiotd.(at 5-6). Furthermore,

when a claimant submits evidence fioe first time to te Appeals Council,
which considers that evidence in demymeview of the ALJ's decision, the
new evidence is part of the adminisitra record, which the district court
must consider in determining whether the Commissioner’'s decision is
supported by substantial evidence.

Brewes v. Comm’r of Soc. Sec. Adm682 F.3d 1157, 1159-69th Cir. 2012). This
Court will therefore consider whether the A& opinion is suppted by substantial
evidence when Dr. @illo’s April 4, 2013 assessent is part of the record.

In making his finding ofnondisability, the ALJ gavegreat weight to medical
records by Dr. Criollo shwing that D.H. was improving with medicatiorfTR at 384,
390, 438), as well as Dr. 88@man’s expert testimonyd( at 21), and Plaintiff's Function
Report, (d. at 222—-29). The Court cannot conclusivetgte that Dr. Criollo’s April 4,
2013 assessment, consisting of a singfleckbox denotation thdd.H. suffered from
marked limitations, substantially countdle other evidenceredited by the ALJSee
Batson 359 F.3d at 1195 (citation omitted) (‘JAALJ may discredit treating physicians
opinions that are conclusory, brief, andsupported by the record as a whole€Cyang
76 F.3d at 253 (citation omitte@inding that an ALJ may pmissibly reject “check-off
reports that [do] not contaiany explanation of the bases of their conclusions”). Uy
careful review of the recordhe Court finds that substartevidence supports the ALJ’S

decision, even if Dr. Crito’s April 4, 2013 assessment is taken into account.

' In contrast to Dr. Criollo’s ABriI 42013 assessment, the medical records rel
on by the ALJ contain observatis of D.H.’s symptoms arate not simply a checklist of
conclusions.
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C. Dr. Wiseman

Plaintiff argues that Dr. Wiseman's opn does not constitute substantii
evidence to support the ALJfnding of nondisability. (Doc11 at 15). Plaintiff notes
that Dr. Wiseman did not take into accoumt Oriollo’s April 4, 2013 assessment, whicl
Plaintiff argues indicates D.H.’s major limitation&l.J. Plaintiff further argues that, as
nonexamining physician, Dr. Wiseman’s opinicennot serve asibstantial evidence to
support the ALJ’s finding whout the opinion being bagen the entire recordid| at
16). Plaintiff maintains that Dr. Wisemantgview of the recordwvas not complete
without Dr. Criollo’s Apil 4, 2013 assessmentd(at 16—17). The Commissioner assel
that Dr. Wiseman’s opinion was consistenthwother evidence irthe record and was
validly assigned substantial weight. (Doc. 13 at 8).

ALJs give weight to a nonexaminingwce based on factors laid out by th

regulations. The following factors are applicable here:

Consistency. Generally, the more consistn opinion is with the record as
a whole, the more weight we will give to that opinion.

Specialization. We generallygive mareight to the opinion of a specialist

about medical issues related to hishar area of specialty than to the
opinion of a source who is not a specialist.

20 C.F.R. 8 416.927(c)(4)—(5ee also Thomas v. Barnha?/8 F.3d 947, 957 (9th Cir
2002) (“The opinions of non-treating or non-examining physicians may also sen\
substantial evidence wh the opinions are consistent with independent clinical findi
or other evidence in the record.”).

This Court found that Dr. Criollo’'s April 4, 2013 report was not properly bef
the ALJ. Plaintiff cannot fail to timely congie the record and ¢n require the ALJ to
disregard expert testimony besauhe record the expervrewed was incomplete. Thus

the Court considers Dr. Wiseman to have reviethedcomplete recoras of the hearing.

Nevertheless, even without reviewing. [@riollo’s April 4, 2013 assessment, Drj.

Wiseman reviewed several years’ worth todatment notes, teacher evaluations, 3

school records, so it cannot be said thigt opinion is withoutbasis. The Court also

N
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recognizes that, as Plaintiff points out, the rdcoontains evidence of behavior that

consistent with the limitationslaimed by Plaintiff. (Doc. 11 at 3-6). But the record al
contains evidence of behavior that indicaiesl. has no marked or severe limitation
For example, as Dr. Wiseman explained s teistimony, D.H. is a mainstream studet
receives normal grades, and has shown impneve in his behavioat school. (TR at
44-45). The medical records also indicatdtipke times when Plaitiff reported D.H.’s

medications as being helpfulld( at 384, 390, 438). This evidence shows that I
Wiseman’s opinion is consistent with subsi@nrecord evidence, ew if other record
evidence contradicts his opinion. It is the Ad duty to resolve these types of conflicts
the evidenceSee Parra v. Astrye481 F.3d 742, 750 (9tkeir. 2007) (“Generally,

guestions of credibility and resolution of chets in the testimony are functions solel
for the agency.”) (quotingsample v. Schweike694 F.2d 639, 642 (9th Cir. 1982
(internal quotation marks omitted)). Accordingly, the Court must defer to the A
decision to give significant welg to Dr. Wiseman’s opinion.

D. Anxiety Disorder

Plaintiff argues that the ALJ erred Iopt considering D.H.’s anxiety disorder.

(Doc. 11 at 5 n.6). The Commissioner cowke that the diagnosis was not specifically

before the ALJ, and it is therefore permissibb not consider it(Doc. 13 at 7). The

Commissioner asserts that the only evidencarfanxiety disorder diagnosis is ng

attributable to an acceptable medical sowad there is no evidence it was a medically

determinable impairmentld. at 7 n.3).

After a thorough review of the recorthe Court is persuaded that the on
evidence of an anxiety disorddiagnosis, (TR at 427), is nattributable to an acceptabils
medical source as defined by 20 C.F.R. $.913. The Court further agrees with th
Commissioner that the evidendees not constitute sufficieevidence of a medically
determinable impairmengee generall{sSR 96-4p, 1996 WL 3287 (July 2, 1996).

Here, the evidence of an anxiety disardliagnosis appears to be from a se

reported diagnosis by Plaintiff. (TR at 427The ALJ gave significant weight ta
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Plaintiff's 2011 Function Reort over her other testimonyd( at 21). As tle evidence of
an anxiety disorder is effectively laystanony by Plaintiff, the ALJ did not err in
disregarding it for the reasons he disregdré&intiff's other testimony. Thus, the Cou
finds that the ALJ did not err in failing tliscuss the alleged anxiety disorder.

E. Ms. Van Duyne

Plaintiff contends the ALé&rred by giving substantiateight to Ms. Van Duyne’s
September 2011 questionnaire and rejedinegAugust 2012 questionnaire. (Doc. 11

18). Plaintiff maintains that “[tjhe ALJ gavke initial Teacher Questionnaire ‘substantigl

weight’ but did not note [MsVan Duyne’s] negative commss.” (Doc. 14 at 4). The
Commissioner responds that the ALJ considdreith the 2011 and 2012 questionnair
and remarked upon the differendesween the two. (Doc. 13 at 12).

“Where evidence is susceptible of more than one rdtiotexrpretation, it is the
ALJ’s conclusion which must be upheld, . and in reaching his findings, the ALJ i
entitled to draw inferences logibaflowing from the evidence.Gallant v. Heckler 753
F.2d 1450, 1453 (9th €i1984) (citations omitted).

The ALJ gave substantial weight to thpinions of Ms. Van Duyne, (TR at 21)
and cited both the September 2011 and the sug012 questionnaires support of his
findings, (d. at 21, 24, 26-28). As ¢hCommissioner correctly obses, (Doc. 13 at 12),
the ALJ noted Ms. Van Duyne’s increasing cems regarding D.H.’s behavior betwesg
the two questionnaires, (TR at). The ALJ remarked thatn October 2012 medica
report indicated D.H. was seeing improwerh with medication and found that th
regression in behavior was not long terrd.)(Finally, the ALJ found D.H.’s grades to b
further evidence that the geession noted by Ms. Van BPoe was controllable with
medication. Id.) The ALJ’s finding is consistent wittubstantial recordvidence, even if
other record evidence contradicts his cosidn. Accordingly, the Court defers to th
ALJ’s decision.

F. Ms. Belliveau

Plaintiff argues that the ALJ violated 20F.R. 8§ 416.913(d)§4y not considering

-9-

at

[92)

n

D




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the opinions of Ms. Belliveau, D.H.’s first gradeacher. (Doc. 11 at 17). Plaintiff furthe
contends that the ALJ edeby not providing reasons meane to Ms. Belliveau for
disregarding her opinionsid() The Commissioner respondgenerally that the ALJ
provided germane reasons for the weightgaesd to lay testimony and that any error
harmless. (Doc. 13 at 11).

It is true that an ALJ mustonsider lay witness testimon$ee20 C.F.R. 88
404.1513(d)(4), (e); ¥6.913(d)(4), (e). Furtlmethe ALJ must provide “reasons that a

germane to each witness” for discounting lay testim@tput v. Comm’r, Soc. Sed.

Admin, 454 F.3d 1050, 1053 (9thir. 2006) (citations omitted). Competent lay witne
testimony “cannot be disregarded without commeNguyen v. Chaterl00 F.3d 1462,
1467 (9th Cir. 1996).

Ms. Belliveau's alleged “testimony” is in the form of an undated letter
Plaintiff.> (TR at 282). In the letter, Ms. Belliveaexpresses concern that D.H.
regressing to previous behaviors afteving shown improvement on medicatiohd.}
The Court finds it illogical toexpand the definition of yatestimony to include this
evidence. Although “testiony” is interpreted more looseiy an administrative hearing
the Court is not willing to include written stabents that were negh directed at nor
intended to be used by tiAd_J. Thus, the Court finds #t, as Ms. Belliveau’s opinion
was not “testimony,” the ALJ was not g@red to provide germane reasons f
disregarding it.

Regardless, even if Ms. Belliveau’s opim is considered testimony, any errq

associated with disregardingistharmless. The general principle is that an ALJ’s errof

harmless where it is “incongeential to the ultimate malisability determination.”
Molina v. Astrue674 F.3d 1104, 1115¢®Cir. 2012) (citations oitted). In other words,

2 Plaintiff does not specify which of M&elliveau’s opinions are at issue. (Dog.

11 at 17). However, the Court needt miiscuss Ms. Belliveau’'s April 19, 2013
assessment, (TR at 286—87)jtasas completed after the dréng and was not before thg
ALJ, (Id. at 32). The ALJ could not ka erred by failing to consider a report that was 1
even in existence athe time of the hearing. Fher, the assessment is genera
consistent with the record aswhole and would likely havenly lent support to the
ALJ’s findings.
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when looking at the mord as a whole, the court mustermine whether the error alter
the outcome of the caskl. Ms. Belliveau's letter descriseD.H. as a sident who has
difficulties with hyperactivity and impulse ntrol, but who has gerienced success with
medication. (TR at 282). Ms. Belliveau’s omniis generally condisnt with those of
Ms. Van Duyne and Dr. Wiseman, both ofiefhthe ALJ gave substantial weightd.(at
21). The Court cannot reasonably say tat Belliveau’s opinionwould have had any
impact on the ALJ’s findings. Thus, the Cbfinds substantial estence supports the
ALJ’s conclusion, even if Ms. Belliveigs opinion is taken into account.

G. Neighbors

Plaintiff asserts that the ALJ erred irvigig little weight to Paintiff’'s neighbors’
opinions. (Doc. 11 at 19). Plaintiff contenitisit the ALJ did not ealuate the neighbors’
opinions in accordance with SSR 06-0§@eSSR 06-03p, 2008VL 2329939 at *4-5
(Aug. 9, 2006). The Commigmer responds that the ALJ reasonably accorded
opinions little weight and praded germane reasons for dgiso. (Doc. 13 at 13-14).

As stated above, in deteining whether a claimant is disabled, an ALJ mu

consider lay witness testimong$ee Dodrill v. Shalalal2 F.3d 915, 919 (9th Cir. 1993).

Although an ALJ is requiredo take into account layitness testimony about &
claimant’'s symptoms, the ALJ may discounattilestimony by providing “reasons thg
are germane to each witnes§&teger v. Barnhart464 F.3d 968, 972 (9th Cir. 2006
(citations omitted).

Plaintiff is correct that the ALJ musbrsider evidence from non-medical source
including neighbors. 20 C.F.RR 416.913(d)(4). However, &htiff appears to conflate
the mandate to consider suefidence with a requirement to grant it substantial weig
(Doc. 11 at 19). The ALJ need only prd® germane reasons for discounting ti
neighbors’ opinionsGreger, 464 F.3d at 972.

Here, the ALJ properly prided reasons for assigning the opinions little weig
First, the ALJ noted that ¢hneighbors gave only brieftatements, which is a valic
consideration. (TR at 215ee20 C.F.R. 8 416.927(c)(3) t&ding that when a source
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“presents relevant evidence to support an opini. . the more weight [the ALJ] will give

that opinion”). Second, the AlLdiscounted the opinions besa the neighbors “are not

involved with [D.H.] inan academic capacity.” (TR 21). As the ALJ gave substantia
weight to Ms. Van Duyne’s opinions, leuld reasonably assign less weight to t
neighbors’ opinions as inconsistent witte trecord and as nonapalists. 20 C.F.R. §
416.927(c)(4), (5). Finally, that the neighbaare neither related to D.H. nor medic
experts reasonably gives their opinions legsight than those of Plaintiff or Dr.
Wiseman.Seeid. § 416.927(c)(2)(ii), (5). Thereforg¢he Court finds the ALJ provided
germane reasons for assigning the neighbors’ opinions little weight.

H. Plaintiff's Testimony

Plaintiff contends the ALJ erred by ging significant weight to the 2011 Functio
Report rather than to heestimony. (Doc. 11 at 22-23plaintiff argues that the ALJ
further erred by not providing clear and coming reasons for rejecting her testimon
(Id. at 24). Finally, Plaintiff argues that DBl age at the time of the Function Repg
renders the report inherently less reliathlan Plaintiff’'s more recent testimonyd( at
23). The Commissioner responds that the ALJ properly provided germane reason
the Function Report was more credibleo¢D13 at 16). Additiorll, the Commissioner
asserts that Plaintiff confuses her status plgiatiff with that of a claimant and therefors
applies the incorrect standard for rejecting Plaintiff's testimddya 14—16).

“[T]he ALJ can reject the claimant’s tesbny about the severity of her sympton
only by offering specific, clear antbnvincing reasons for doing s&imolen v. Chater
80 F.3d 1273, 1281 (9th Cit996) (citation omitted). In contrast, the ALJ may discol

Al

S W

D

S

nt

the testimony of lay witnesses simply by parg “reasons that are germane to eagch

witness.”Greger, 464 F.3d at 972 (citations omitted).

The Commissioner correctly distinguishesnmen the Plaintiffa lay witness, and
D.H., the claimant. (Doc. 18t 14-16). The ALJ need onprovide germane reasons fo
discounting Plaintiff's testimony. Here, thd.J did not assign weight to or explicitly

accept or reject Plaintiff's testimony. Rath the ALJ assigned ggiificant weight to
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Plaintiffs 2011 Function Repos it was “generally consent with [the] opinions of
Ms. Van Duyne and [Dr.] Wiseman.” (TR at 21). Consistency with the record as a v
is a valid reason to graah opinion greater weigh?0 C.F.R. 8§ 416.927(c)(4).

Even so, it is not entirely clear thdte ALJ actually rejected or discounte
Plaintiff's testimony. In fact, the ALJ favdoly referenced Plaintiff's testimony wher
making his findings. (TR at 23, 25). It seemattthe ALJ gave significant weight to th
parts of Plaintiff's testimony &t were consistent with tl&nction Report and the recort
as a whole. Although the ALJdlinot specify the weight giveto Plaintiff's testimony,
any failure to give the testimony maparticular treatment is harmless erroreichler v.
Comm’r of Soc. Sec. Admirv.75 F.3d 1090, 1099 (9th rC2014) (internal quotations
omitted) (citations omitted) (“Arrror is harmless if it is inconsequential to the ultima
nondisability determination or the agency's path may reasbiyabe discerned, even fif

the agency explains its decisiamith less than ideal clarity.”).

Finally, Plaintiff's contention that theuRction Report is inherently less reliable

than Plaintiff's testimony, gen D.H.’s age at the time,dies merit. The Function Repor
is dated February 11, 2011.RTat 222). Plaintiff maintainthat D.H.’s “was simply too

young” for the report to be entirely acate. (Doc. 11 at 23). However, Plaintif

simultaneously argues that Dr. Katen’s findindated March 23, 2011 (TR at 321), ar

more accurate than those of Dr. Wiseman, vestified at the hearing on April 11, 201
(Id. at 36), or those of Ms. ViaDuyne, D.H.’s teacher fdhe 2011-2012 school yedd (

at 264). Upon careful review of the recordaag/hole, the Court is unconvinced that tf
ALJ erred by giving significarweight to the 2011 FunctidrReport, regardless of D.H.’s

age.

In sum, the Court finds that the Alappropriately provided germane reasons for

discounting the parts of Plaintiff's testimothat were inconsistent with the record.
IV.  Conclusion
For the foregoing reasons,
IT IS ORDERED that the decision of théAdministrative Law Judge is
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AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of the Qwt shall enter judgment
accordingly. The judgment will senas the mandate of this Court.

Dated this 30th day of October, 2015.

James A. TeilBGrg
Senior United States District Judge
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