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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael David Johnson, No. CV 14-2519-PHX-DGC (DMF)
Plaintiff,
V. ORDER

Maricopa County Sheriff's Office, et al.|
Defendants.

On November 14, 2014, Ptiff Michael David Johnson, who was then confing
in the Maricopa County Lwer Buckeye Jail, filed gro se civil rights Complaint
pursuant to 42 U.S.C. § 1983dcaan Application to Proceelth Forma Pauperis In a
January 28, 2015 Ordethe Court granted the Applicatido Proceed and dismissed th
Complaint because Pldifi had failed to state a claiml'he Court gave Plaintiff 30 dayq
to file an amended complaint that cured tieficiencies identified in the Order.

On March 5, 2015, Plaintiff filed a Notic# Change of Address indicating he i
no longer in custody, andn May 7, 2015, he filedhis First Amended Complaint
(Doc. 14). At the time Plaintiff was relea he still owed $22.00 towards his filing
fee. In a May 15, 2015 Orddehe Court gave Plaintiff 30 days to either pay the $292
balance of the filing fee or file a non-prison&pplication to Proce in District Court
without Prepaying Fees or CsstPlaintiff has since filed a non-prisoner Application
Proceed (Doc. 17) and a Motitm Appoint Counsel (Doc. 18).
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The Court will grant the non-prisoner Apgation to Proceed, dismiss the Firg
Amended Complaint and thation, and deny the Motion to Appoint Counsel as moot

l. Statutory Screening of Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relig

against a governmental entity @an officer or an employe&f a governmental entity. 28

U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seslonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shand plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatidmslemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘statg
claim to relief that is plausible on its faceId. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapbible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkaiglanations” for a defendant’'s conduddl.
at 681.

But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,

342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to les$
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stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (2007pér curian)).
[I.  First Amended Complaint

In his single-count First Amended Colaipt, Plaintiff names as Defendant

Maricopa County Sheriff Joseph M. Aipa Maricopa County Supervisors Denn

Barney, Steve Chucri, AndiKunasek, Clint Hickman, &h Steve Gallardo; and the

Scottsdale City Court. &ntiff seeks punitive damageSappeal of civil order of
protection hearing/re-hearing,” and court costs.

Plaintiff claims that Defendants viott his due process rights by denying hi
access to a court transcript heeded to appeal an Order Bfotection in Scottsdale City
Court. Plaintiff's claim is bsed on the following allegations:

On July 3, 2014, Plaintifivas arrested for violating arder of Protection issueq
by the Scottsdale City Coudnd he was placed in the LowRuckeye Jail to await trial.
While in custody, Plaintiff wa transported to an AugustZ)14 hearing in his Order of

Protection case. Plaintiff lost that hearimgpd he filed for an appeal and requestec

copy of the August 6, 2014 hearing transcriphe Scottsdale City Court sent Plaintiff an

audio CD of the hearing peheir policy. This CD wa intercepted by the Lowef
Buckeye Jail legal services and hbldthe property department.

On August 15, 2014, Plaintiff filed annrate request, asking to listen to the C
and the request was denied on August 20, 2@#d.August 22, 2014, Plaintiff wrote td

the Scottsdale City Court requesting assistance, and his request was derjed

September 29, 2014. In the amime, Plaintiff filed a series of inmate grievances
grievance appeals regarding the denial of feiquest to hear the CD. On October
2014, Plaintiff's final grievance was denieélaintiff wrote his memorandum appealin
the Scottsdale City Court’'s Order of Protection decision without access to the hg
transcript, and lost his appeal.

Plaintiff alleges that the Order of d®ection was frivolousand he believes he

would have won his appeal life had been given access to the August 6, 2014 hea
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transcript. He claims that Bendants’ denial of due progg in not making the transcript
available to him “directly iterfered with and impacted iff} defense and subsequent
incarceration.”

[I1. Failureto Statea Claim

To prevail in a § 1983 claing plaintiff must show th&fl) acts by the defendant

v 2)

(2) under color of state law X@leprived him of federal ghts, privileges or immunities
and (4) caused him damag€&hornton v. City of St. Helend25 F.3d 1158, 1163-64 (9th
Cir. 2005) (quotingShoshone-Bannock Tribesldaho Fish & Game Comm/m2 F.3d
1278, 1284 (9th Cir. 1994)). Nkgence is not sufficient tetate a claim under § 1983.
Daniels v. Williams474 U.S. 327, 330-31 (1986). In #&duh, a plaintiff must allege that
he suffered a specific injury asresult of the conduct of a particular defendant and| he
must allege an affirmative link between timury and the conduct of that defendant.
Rizzo v. Goodet23 U.S. 362, BL-72, 377 (1976).

Althoughpro sepleadings are liberally construddines v. Kerner404 U.S. 519,
520-21 (1972), conclusory anadgue allegations will notupport a cause of actiorivey
v. Bd. of Regents of the Univ. of Alask&3 F.2d 266, 268 (91Gir. 1982). Further, a
liberal interpretation of a civrights complaint mg not supply essenti@lements of the
claim that were not initially pledid.

A. Failureto State a Claim Against Any Defendant

1. Arpaio

Plaintiff fails to state a claim against Arpa For an individual to be liable in hig
individual capacity, “[a] plainff must allege facts, not simpbonclusions, that show tha
the individual was personally involved the deprivation of his civil rights."Barren v.
Harrington, 152 F.3d 1193, 1194 (9th Cit998). Further, there is neespondeat

superior liability under 8§ 1983, so a defendant’s position as the supervisor of someon

who allegedly wlated a plaintiff's constitutional ghts does not make him liable.
Monell v. Dep’t of Soc. Seryst36 U.S. 658, 691faylor v. List 880 F.2d 1040, 1045
(9th Cir. 1989) (citatioromitted). A supervisor in hiswdividual capacity'is only liable
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for constitutional violations of his subordinatéf the supervisor participated in o
directed the violations, or knew of the vitikans and failed to adio prevent them.”
Taylor, 880 F.2d at 1045.Alternatively, for an individuako be liable in his official

capacity, a plaintiff must allege injuries resulting from a polprgctice, or custom of the
entity for which that individual exerges final policy-making authorityMonell, 436 U.S.

694; Cortez v. County of Los Angel&94 F.3d 1186, 1188 (9th Cir. 2002).

Plaintiff does not allege that Arpaio penslly kept him from being able to lister
to the CD, nor does he alletfaat, as a supervisor, Arpaio directed anyone else to K
him from doing so, or knew that Plaintiff was bl&to do so, yet faitkto act. Plaintiff
also fails to allege any facts showing that ttenial of his requests resulted from a polig
practice, or custom observed the Lower Buckeye Jail. &ordingly, Plaintiff fails to
state a claim against Arpaio in eitles individual or official capacity.

2. Barney, Chucri, Kunasek, Hickman, and Gallardo

Plaintiff also fails to stte a claim against Maricofg@ounty Supervisors Barney
Chucri, Kunasek, Hickman, dnGallardo. When individug) such as members of th
Maricopa County Board of Supervisors, are suredn official capacity, the real party ir
interest is the entity of wth the membersare agents.Kentucky v. Graham473 U.S.
159, 165-66 (1985) (quotinglonell, 436 U.S. at 690 n. 55). khis case, that entity ig
Maricopa County. A municipality may not Iseiled, however, solelgecause an injury
was inflicted by one of its employees or ageritsng v.County of Los Angele$2 F.3d
1178, 1185 (9th Cir. @6) (citation omitted). Rathethe municipality is liable only
when the execution of its policy or cast inflicts a constitutional injury.ld. (citation
omitted); Miranda v. City of Cornelius429 F.3d 858, 868 {® Cir. 2005) (citation
omitted).

Plaintiff has not alleged that his rights neeviolated as the result of any policy
practice, or custom of Maricopa Count¥loreover, official couty policy may only be
set by an official with “fiml policymaking authority” Ifl. (citing Pembaur v. City of
Cincinnati 475 U.S. 469, 481-83 (1986) (plita opinion)), and in Arizona, the
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responsibility for operating jails is placed tre county sheriff, not on a county’s boand
of supervisors.SeeAriz. Rev. Stat. Ann. § 11-441(A)(54riz. Rev. Stat. Ann. § 31-101
Therefore, even if Plaintiff had alleged fasthowing his injury simmed from a policy or
practice observed at the Lower Buckeye ih#, Maricopa County Board of Supervisots
would not be liable under § 19&®&cause it lacks authority éstablish an official policy

with respect to th operation of the jail. Further, tB®ard cannot be held liable for th

1%

actions of the Sheriff or his deputies on a theomespondeat superidrability. See Los
Angeles Police Prot. League v. Gat&®7 F.2d 879, 889 (9th Cir. 1990) (citation
omitted). Accordingly, Plainti fails to state a claim against Barney, Chucri, Kunasgk,
Hickman, and Gallardo.
3. Scottsdale City Court
Finally, Plaintiff fails to state a claim amst the Scottsdale City Court. Claims
under 8§ 1983 may be directed‘labdies politic and corporate.Monell, 436 U.Sat 688-
89. “[A] municipality can be sued undg&rl983, but it cannot bkeld liable unless a
municipal policy or catom caused the constitutional injury.éatherman v. Tarrant
County Narcotics Intelligence and Coordination Yrs07 U.S. 163, 166 (1993). “A
municipality may be liable for actions resultimgviolations of constitutional rights only
when the conduct of its offial or agent is executed pugsu to a government policy ol
custom.” Lewis v. Sacramento Coun§8 F.3d 434, 48 (9th Cir. 1996)rev’d on other
grounds 523 U.S. 833 (1998). Aldugh the Scottsdale City Caus an arm or agency of
the City of Scottsdale, which &ibject to suit under 8 1983 akitiff does not allege that
his rights were violated due to a policy or custointhe City of Scottsdale. There is also
no respondeasuperior liability under 8§ 1983; thus, theit§ of Scottsdale’s position ag
the employer or supervisor of someone whay have violated Plaintiff’'s constitutional
rights does not impose liabilityMonell, 436 U.S. at 691-92. Accordingly, Plaintiff fails

to state a claim against the Scottsdale City Court.
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B. Failureto State a Constitutional Claim

Even if Plaintiff had named a properfBedant — someone who, through his own,

individual actions, kept Plairitifrom being able to listen to ¢hCD of his Scottsdale City
Court hearing — Plaintiff fails to state canstitutional claim based on the loss of h
appeal in the Scotts#aCity Court.

As the Court noted in its January 2813®rder, the right of meaningful access
the courts prohibitgfficials from actively interfering withnmates’ attempts to prepars
or file legal documentsLewis v. Caseys18 U.S. 343, 350 (1996 The right of access tq
the courts is only a right tbring petitions or complaint® court, however, and not 3

right to discover such claims or even to ligdtem effectively once filed with a court

Id. at 354. The right “guarante@o particular methodology but rather the conferral j( a
n

capability — the capability of bringing contemgdtchallenges to sentences or conditi
of confinement before the courtsld. at 356.

For an access-to-courts claim, a plaintifist show that he suffered an “actu
injury” with respect to contemplated litigationld. at 349. To show actual injury, the
plaintiff must demonstrate that the defemi$a conduct frustrated or impeded him fror
bringing to court a nonfrivolous claithat he wished to preserit. at 352-53.

Moreover, “the injury requirement is neatisfied by just any type of frustrate
legal claim.” Id. at 354. The right of @ess to the courts “does not guarantee inmates
wherewithal to transform thesmlves into litigating enginesapable of filing everything
from shareholder derivative actiottsslip-and-fall claims.”ld. at 355. The nonfrivolous
claim must be a direct or collateral attawk the inmate’s sentence or a challenge to
conditions of his confinementd. “Impairment of anytherlitigating capacity is simply
one of the incidental (angerfectly constitutional) coesuences of conviction ang
incarceration.”ld. (emphasis in original).

Plaintiff's claim fails for anumber of reasons. First, Riaff does not allege facts
showing he was impaired in his ability toirfg a direct or collateral attack on hi

sentence or a challenge to the conditions sfdainfinement. Plaintiff alleges that hi
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inability to listen to the CD ohis August 6, 2014©rder of Protection hearing “directly
interfered with and impacted [his criminalgfense and subsequentarceration.” But
based on the facts alleged, Plaintiff was staé for violating thérder of Protection on
July 3, 2014, a month befotke date of the hearing in wh he purportedly challenged
that order and lost. Thus, the facts allegedabplausibly show that an appeal of th
decision, even if successful, would have impdd®laintiff's arresand incarceration for a
criminal violation that hd already taken place.

Additionally, Plaintiff has not alleged d&s showing he had nonfrivolous reason
for appealing the Scottsdale City Court’s mgli Although Plainff baldly asserts that
“with access to the transcript and other legalemals regarding thisase” he would have
won his appeal, he does not identify any claims the transcript and these “other
materials” would have allowedrhito make. To the extentdtiff implies that access to
the Scottsdale City Court transcript would have allowed him to discover appealable
in that court’s decision that he was othemvishable to identify, 1B supposition is too
speculative to form the basis ah access-to-the-courts clairm short, Plaintiff fails to
allege any facts that plausibly show thainigepermitted to listen tthe CD would have
allowed him to make a nonfrivalis claim, and, even if it dithat his ability to make that
claim would have either directly or indctly impacted his criminal sentence.

V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state airl in his First Amended Complaint, th
Court will dismiss his First Ammeded Complaint. “Leave to @and need not be given if g
complaint, as amended, is subject to dismissdllbore v. KayportPackage Express,
Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theu@t's discretion to deny leave to amend
particularly broad where Plaintiff has previgubeen permitted to aemd his complaint.
Sisseton-Wahpeton Sioux Tribe v. United Sta®€sF.3d 351, 35%9th Cir. 1996).
Repeated failure to cure deficiencies is andhe factors to be considered in decidir

whether justice requires ayting leave to amendMoore, 885 F.2d at 538. The Cour
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finds that further oppounities to amend wodl be futile. Thereforethe Court, in its
discretion, will dismiss Plaintiff's First Aended Complaint withdueave to amend.
IT ISORDERED:

(1) Plaintiff’'s non-prisoner pplication to Proceed (Doc. 17)gsanted.

(2) Plaintiff's Motions toAdd Counts (Docs. 5 and 6) ageanted, and his
Motion for Disclosure (Doc. 7) idenied pursuant to the Court&nuary 28, 2015 Order.

(3) Plaintiff Motion to Appoint Counsel (Doc. 18)dgnied as moot.

(4) Plaintiff's First Amended Complaint (Doc14) and this action arg
dismissed for failure to state a claim, andethClerk of Court must enter judgmer
accordingly.

(5) The Clerk of Court must make amtry on the dockestating that the
dismissal for failure to state a claim may coasta “strike” under 28.S.C. § 1915(g).

(6) The docket shall redftt that the Court certifee pursuant to 28 U.S.C
8 1915(a)(3) and Federal Rules of AppellBt®cedure 24(a)(3)(A), that any appeal
this decision would not be taken in good faith.

Dated this 2nd daof July, 2015.

Dby Gt

David G. Campbell
United States District Judge
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