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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Nick P. Maydanis, No. CV-14-02543-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Nick Maydanis seeks reviewnder 42 U.S.C. § 405(g) of the fing
decision of the Commissioner 8bcial Security, which desd him disability insurance
benefits and supplemental security im@ under sections 216(i), 223(d), an
1614(a)(3)(A) of the Social $arity Act. Plaintiff argus that the Administrative Law
Judge (“ALJ”) improperly rejected a mediaginion and that the ALJ would be require
to find Plaintiff disabled ithis medical opinion were crediteas true. The Court agree
and therefore vacates the Commissioner'ssi@ciand remands the matter for an awg
of benefits.

l. Background.

Plaintiff was born on February 25, 196%He has a bachelor's degree and h
worked as a videographer, a dlitoge teacher, and a sales asatecifor a furniture store.
These jobs did not last for more than a feanths. Plaintiff strggles with a number of]

psychological problemsncluding a personality disorder and an intermittent explos
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disorder. He is apt to become angryndpehis fists on nearby objects, and igno
instructions. He has been incardedafor stalking and harassing women.

In December 2010, Plaifiti applied for disability insurance benefits and
supplemental security incomalleging disability beginnop February 1, 2009. On
April 4, 2013, he appeared wittis attorney and testified athearing before the ALJ. A
vocational expert also tesgfl. On May 31, 2013, thALJ issued a decision tha
Plaintiff was not disabled within the meaninofithe Social Security Act. The Appeal
Council denied Plaintiff's request for reviest the hearing decisn, making the ALJ’s
decision the Commissioner’s final decision.

Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. Apfe236 F.3d 503, 517 n.13tfBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). Suistial evidence is more dh a scintilla but less than §
preponderance.ld. It is relevant evidence that reasonable person might accept
adequate to support a conclusion ¢desng the record as a wholéd. In determining
whether substantial evidencepports a decision, the court sticonsider the record as
whole and may not affirm simply by isding a “specific quantum of supporting
evidence.” Id. As a general rule, “[w]here the eeitce is susceptibl® more than one
rational interpretation, one of which supmothe ALJ’s decision, the ALJ’'s conclusio
must be upheld.” Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 2002) (citatior
omitted). Harmless error principles apjotythe Social Security Act contexiMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is hanless if there remains
substantial evidence supporting the ALdlscision and the error does not affect t
ultimate nondisability determinatiorid.
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lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&d. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment. Id.

8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant's impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 4041d. § 404.1520(a)(4)(iii). If so, theamant is automatically found
to be disabled.d. If not, the ALJ proceeds to stépur. At step four, the ALJ assesss
the claimant’s residual functional capacitiRFFC”) and determinewhether the claimant
is still capable of performg past relevant work.d. § 404.1520(a)(4)(iv). If so, the
claimant is not disabled and the inquiry endd. If not, the ALJ proceeds to the fifth
and final step, where he determines whethe claimant can perform any other woi
based on the claimant's RFC, ageducation, and work experience. Id.

8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.Id.

At step one, the ALJ founthat Plaintiff has not engaged in substantial gain
activity since February 1, P9. At step two, the ALJound that Plaintiff has the
following severe impairmentsintermittent explosive disder, depressive disorder
personality disorder, sexual dysfunction disorder, anxiety disorder, and attention ¢
disorder. At step three, thi#d.J determined that Plaintiff dgsenot have an impairment o

combination of impairments that meets medically equals anmpairment listed in
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Appendix 1 to Subpart P of ZD.F.R. Pt. 404. At step fouthe ALJ found that Plaintiff
has the RFC to perform:

[L]ight work as defined in 20 CFR04.1567(b) and 41659(b) subject to
the following. He is linted to the mental demands of simple, unskilled
work, performing only simpleroutine, and repetitive tasks; and he should
also have no more than occasionalriatéion with co-workers, supervisors,
or members of the public.

A.R. 23. Because Plaintiff dinot have past emptment that would be considered pa

relevant work, the ALJ did natonsider whether Plaintiff iable to perform any of his

past relevant work. At step five, the Akcdncluded that, considering Plaintiff's age

education, work experiencendresidual functional capacity,eifte are jobs that exist in
significant numbers in the nationaloemmy that Plaintiff could perform.
V. Analysis.

Plaintiff argues the ALJ erred by rejedinthe opinion of D. Elliot Salk that
Plaintiff is severely limitedn his ability to inteact with othersand by discrediting
Plaintiff's testimony regardinghe severity of his symptoms. The Court finds the fi
issue dispositive.

A. Weighing of Medical Source Evidence.

1. Legal Standard.

The Ninth Circuit distinguishes betweehe opinions of treating physiciang
examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to thpinion of an examinm physician than to
one of a non-examining physiciaisee Andrews v. Shalala3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®?0 C.F.R. § 404.1527(c)(2)-(6) (listigctors to be considered whe

evaluating opinion evidence, including length examining or ®ating relationship,

St

frequency of examination, oeistency with the record, and support from objective

evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing” reasons.ester
81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 42%9th Cir. 1988)). A
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contradicted opinion of a treating or examining physician “caty tel rejected for
specific and legitimate reasons that are supgdrtesubstantial evidee in the record.”
Id. at 830-31 (citingAndrews 53 F.3d at 1043).
2. Analysis.
On April 1, 2009Dr. Elliot Salk, Ph.D, psychologittg examined Plaintiff. A.R.
443. He had not treated Plaintiff beforéfter talking with Plaintiff and reviewing

various records, Dr. Salk remt that Plaintiff “is not currently employed. He mo

recently worked for 2 to 3 ve&s earlier this month as arkimg attendant at a horse

show. He was ‘let go’ because he had difficdollowing direction$.]” A.R. 445. Dr.

Salk concluded:

In this examiner’s opion, the claimant’s histy and presentation are
consistent with Acute Stress Disorascept for dissociative symptoms; he
reported that he is afraid of goinggason on April 7, 2009. He reported
that he has been charged withrassing women and has also violated
intense probation as he has beenused of harassing women while on
probation. He has been living abalfway house and aaplained about the
chores and bad food. He has a limiaark history and reported being let
go from his most recent job for havitaken breaks thaxceeded what was
allowed and for not f_oIIowmﬂ_hls supeasor’'s directions. Therefore, it is
this examiner’s opiniorthat his history is comstent with a personality
disorder primarily with antisocial traits.

A.R. 446. In a “medicalairce statement,” Dr. Salk weothe following:“Ability to get
along with co-workers, respond appropriateéty supervision, and maintain sociall
appropriate behavior: Severely impaired s history indicates inappropriate behavig

with women.” A.R. 448. He also foundathPlaintiff’'s “ability to respond appropriately

to changes in thevork setting” was “[m]ildly impaired- he probably can adapt but is

likely to not respond appropriately if it does not suit hird”

Neither the Commissioner nahe ALJ has pointed to a doctor’s opinion th
contradicts Dr. Salk’s opinion that Plaintiffability to socially interact was severely
limited. Accordingly, the A0 must give “clear and coimecing” reasons for rejecting
this opinion. Lester 81 F.3d at 830. EhALJ gave the following reasons for rejectin
Dr. Salk’s (and other non-examining physicians’) concluslmat Plaintiff’'s ability to

socially interact was sevdyeor markedly impaired:

At

g
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All of the consultants opined thahe claimant would have marked
restrictions in interacting with co-wkers, supervisors, and members of the
public. However, | find that this assesamhis too restrictive. The record
and the claimant’s testimony indicateat his greatest difficulties in social
interaction are connected with rejea from an individual in whom the
claimant had a romantic interest. do not find evidence supporting the
notion that this problemvould transfer to work-tated interactions. The
claimant did testify that he had sorhestory of disagreements with co-
workers and supervisors, but | find thhis would be adequately addressed
by a restriction of no more than oceasal social interaction with either
group. | also find it appropriate totexd this to work-related interaction
with members of the public. In addition, | find that because of the
claimant’s difficulties with followinginstructions and potential emotional
outbursts from frustration, that hédauld be limited to simple unskilled
work, involving nothing mee than simple, routine, or repetitive tasks.

A.R. 25! These are not clear andnvincing reasons for rejérg Dr. Salk’s opinion.
The ALJ erred by failing taonsider how Dr. Salk’s opion is consistent with the
opinions of many other doctors and third-partieSee20 C.F.R. 8§ 404.1527(c)(4
(“Generally, the more consistent an opinisnwith the record as whole, the more
weight we will give to that opinion.”). Téhconsistency of opinioregarding Plaintiff’s
social functioning is notable. Two non-exiaing physicians noted that Plaintiff’s
“ability to interact appropriatg with the general publicivas “markedly limited.” A.R.
100, 136 Dr. Rockwell, who had treated Plafiitifound that his “ability to relate to

other people” was severeippaired. A.R. 702see alscA.R. 377° Thomas Romero, 4

licensed counselor, had counseled Plaintiff foree years. A.R. 900. He wrote:

“Maydanis is easily frustratednd fragmented in his thougptocess. In addition, hg

struggles to relate to otheamd understand their positi@md perspective, again leadin

-1 The ALJ made this statemt when explaining hiseasons for rejecting the
opinions of two non-exmining phXSICIanS wi had found Plaintiff’'sability to socially
interact was “markedly limited.” A.R. 25. the next paragraph,e¢hALJ stated he gave
“some weight” to Dr. Salk’s opinion, “whosessessments were essentially the same
the non-examining physiciandd. The ALJ did not further discuss Dr. Salk’'s opinio
The Court assumes, and the Commissioners du® argue otherwise, that the AL
rejected Dr. Salk’s opinion for the sameagens that he rejected the non-examini
physicians’ opinions.

2 A non-examining psywlogist who reviewed Plairitis records for a previous
disability application also cwluded that Plaintiff's abilityto socially interact was
“markedly limited.” A.R. 465

| * It is unclear whether the record at A.R. 377 is from Dr. Rockwell or some
else.
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to frustration, and likely making it chatiging for him to work with others.” Id.
Plaintiff's father similarly described Plaiffts problems, noting Plaintiff's inability to
follow instructions. A.R. 2674. And as already noted, tn@ single doctor contradicted
Dr. Salk’s opinion.

Not only did the ALJ failto consider the consistey of opinion regarding
Plaintiff's social functioning, but the ALfurther stated thathere was not “evidence
supporting the notion that [Plaintiff's satj problem would trasfer to work-related
interactions[.]” A.R. 25. This conclusioniiemarkable in lighof the numerous opinions
that Plaintiff was severely impaired in his ability to socialize. A.R. 100, 136, 448,
When judging the ALJ’s decision, the Courtshweigh “both the eviehce that supports
and the evidence & detracts from [his] conclusion.Reddick v. Chaterl57 F.3d 715,
720 (9th Cir. 1998). Here, th@pinions in the reaa do not supporbut rather detract
from the ALJ's conclusion. Thus, in findjnthat Dr. Salk’'s “asessment [was] toQ
restrictive,” the ALJ appears to have substitlihis own judgment for that of Dr. Sal
and failed to give clear and caneing reasons for so doingSee, e.g.Balsamo v.
Chater, 142 F.3d 75, 81 (2d Cit.998) (“[T]he ALJ cannot diitrarily substitute his own
judgment for competent medicapinion[.]”
F.3d 966, 970 (7th Cir. 1996) (“[The ALJ] must not succumb to the temptation to

(citations omitted));Rohan v. Chater98

doctor and make [his] own indendent medical findings.”).

The Court also finds problematic t#d.J's apparent misunderstanding of the

scope of Plaintiff's problems. The ALJ weothat Plaintiff's “greatest difficulties in
social interaction are connedt&ith rejection from an inglidual in whom the claimant
had a romantic interest.” A.R5. But a careful reading @fr. Salk’s opinion — as well
as that of Dr. Rockwell, Thoas Romero, and Plaintiff's fath — shows that Plaintiff's
difficulty with women was onlyone aspect of a larger problem, namely, “a persong
disorder primarily with antecial traits.” A.R. 446see alsA.R. 267-74, 900. Dr. Salk
highlighted Plaintiff’'s depressn, his tendency to hit himg$ghis inability to get along

with others, and his unwillingness to follow instructions. A.R. 4448érthermore, the

702.

A\

play

lity




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

record shows that Plaintiff'social malfunctioning has rdged in him being unable to
hold a full-time job for longer than a femonths, regardless of whether women were
involved. A.R. 67-69, 273445. Thus, the ALJ's nawmong of Plaintiff's social
impairments to problems with womennot supported by the recor&ee, e.g Edlund v.
Massanarj 253 F.3d 1152, 1158-60 (9th Cir. 2001) (holding that the’Atejection of
an examining psychologistopinion was in error whetée ALJ selectively focused or
aspects of the medical opinitimat suggest non-disability).
The Commissioner argues that the ALJ caelgct Dr. Salk’s opinion because it
was based on Plaintiff's ownadeéments. “A physician’s amon of disability ‘premised
to a large extent upon the claimant’s oamatounts of his symptas and limitations’ may
be disregarded where those complaimiye been ‘properly discounted.”"Morgan v.
Comm’r of Soc. Sec. Admiri69 F.3d 595, 60@th Cir. 1999) (cithons omitted). This
principle does not apply herelhe ALJ did not give this eson for rejecting Dr. Salk’s
“constrainedreview the reasons the ALJ assertBurrell v.
Colvin, 775 F.3d 1133, 1138 (9thir. 2014) (quotingConnett v. Barnhart340 F.3d 871,

874 (9th Cir. 2003)). Furthemre, “when an opinion is manore heavily based on a

opinion, and the Court is

patient’s self-reports than on clinical @pgations, there is no evidentiary basis for
rejecting the opinion.” Ghanim v. Colvin 763 F.3d 1154, 1162 t® Cir. 2014). Dr.
Salk’s opinion was based nonly on Plaintiff's self-repds but also on Dr. Salk’'s
personal observationSSeeA.R. 446-47.

The Commissioner emphasizes that thel AJave “some weight” to Dr. Salk’s

opinion. A.R. 25. The Court agrees that the ALJ's assessment of Plaintiff's york

abilities is consistent with Dr. Salk’s fimtjs of minimal to raderate limitations in
various areas of functioning. But the ALJvegheless rejected Dr. Salk’s finding that
Plaintiff had “marked restrictions in imgcting with co-workers, supervisors, and
members of the public.” A.R. 25. As dissed below, this error invalidates the ALJ[s

ultimate disability determination and therefore not harmless erro6ee Molina 674
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F.3d at 1115.
V. Remand.

Where an ALJ fails to prvide adequate reasons f@jecting the opinion of a
physician, the Court must credit that opinion as truester 81 F.3d at 834. An action
should be remanded for an immediate awardesfefits when the following three factor
are satisfied: (1) the record has befily developed and further administrativ
proceedings would serve noefsl purpose; (2) the ALJ Bafailed to provide legally
sufficient reasons for rejecting evidence, leetclaimant testimoy or medical opinion;
and (3) if the improperly discredited evidenwere credited as true, the ALJ would |
required to find the clainma disabled on remanc&arrison v. Colvin 759 F.3d 995, 1020
(9th Cir. 2014). There isflexibility” which allows “courts to remand for further
proceedings when, even thouglh conditions of the credit-as-true rule are satisfied,
evaluation of the record as a whole createsous doubt that a claimant is, in fag
disabled.” Id.

Applying the three factors of the creditiage rule, the Court finds that a reman
for an immediate award of benefits is appragwi First, the record regarding Plaintiff’
mental and social abilities sdeen fully developed, athown by the numerous medica
opinions discussing this topic. Seconde tALJ failed to give clear and convincing
reasons for rejecting Dr. Salkégpinion. Third, crediting asue Dr. Salk’s opinion that
Plaintiff was “severely impairédn his social functioningthe ALJ would be required to

find Plaintiff disabled on renmal. At the evidentiary hearing, Plaintiff's attorne

* When evaluating Plaintiff’s mental imipments, the ALJ discussed Plaintiff's
global assessment of functioning (GAF) scoveasich ranged from 52 to 58. A.R. 24-25.

uch scores indicate moderate difficulties Plaintiff's social and psychologica
functlonln% Id. The ALJ did not cite these scoras a reason for rejecting Dr. Salk’
opinion. Even if the ALJ had done so, t@eurt is not persuadetiat Plaintiff's GAF
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Ninth Circuit has noted that “GAF scores dypically assessed in controlled, clinic
settings that may differ from work environmemsmportant respects. . . . ‘The mentall
impaired may cease to function effectively whaaing such demands as %ettln? to wo
regularly, having their performance supervisaad remaining in the workplace for a fu
daﬁ.”’ arrison v. Colvin 759 F.3d 995, 1008.4 (9th Cir. 2014) (quoting SSR 85-15
1985 WL 56857 (1985)).

scores would be a clear and convinciegson for rejecting Dr. Salk’s opinion. ThE
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guestioned the vocational expathout Dr. Salk’s opinion.A.R. 79-80. After reading
verbatim Dr. Salk’'s medical source statemerth®vocational experBlaintiff's attorney
asked: “Would you agree thtte combined imgct of those impairments would preclude
all work activity on a sustained basis?” The expert responded: “Yes, | would.” A.R.
The vocational expert’s testimony shows ttiet ALJ would be required to find Plaintifi
disabled on remand.See, e.g.Lingenfelter v. Astrue504 F.3d 1028, 1041 (9th Cir
2007). Finally, after evaluatinthe record as a whole, the | ofinds that there is not g
serious doubt that &ntiff is disabled.

IT IS ORDERED that the final decision of th€éommissioner of Social Security
Is vacated and this case ieemanded for an award of benefits The Clerk shall enter
judgment accordingly anérminate this case.

Dated this 7th daof August, 2015.

Nalls Gttt

David G. Campbell
United States District Judge
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