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County of Doc.

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Tresa Floy, No. CV-14-02617-PHX-NVW
Plaintiff
aindtt, ORDER

V.
Maricopa County,

Defendant.

Before the Court is Defelant’s Motion for Summaryudgment (Doc. 59).
l. LEGAL STANDARD
Summary judgment is prop#rthe evidence shows there is no genuine issue a

any material fact and ¢hmoving party is entitletb judgment as a matter of law. Fed. R.

Civ. P. 56(a). The movingarty must produce evidencedashow there is no genuing

issue of material factNissan Fire & Marine Ins. Co Ltd. v. Fritz Cos., In¢.210 F.3d
1099, 1102 (9th Cir. ZW). |If the burden of perssi@n at trial would be on the
nonmoving party, the party moving for summardgment may carry itsitial burden of

production under Rule 56(c) lproducing “evidence negating an essential element of

nonmoving party’s case,” or by showingteafsuitable discovery, that the “nonmoving

party does not have enough eande of an essential elemasitits claim or defense to
carry its ultimate burden of persuasion at triaNissan Fire & Marine Ins. Co. v. Fritz
Cos, 210 F.3d 1099, 11666 (9th Cir. 2000)High Tech Gays vDefense Indus. Sec
Clearance Office895 F.2d 563, 574 (9th Cir. 1990).
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The party seeking summary judgment Isetire initial burden of identifying the
basis for its motion and those portions thle pleadings, depositions, answers
interrogatories, and admissions on file, togethvith the affidavits, if any, which
demonstrate the absence of anygee issue of material facCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). When the movpagty has carried its burden, the nonmovif
party must produce evidence to support igsnelor defense by more than simply showir
“there is some metaphysical dowd# to the material facts.Matsushita Elec. Indus. Co
v. Zenith Radio Corp.475 U.S. 574, 586 (1986)To defeat a motion for summary
judgment, the nonmoving party must show thatr¢hare genuine issues of material fa
Anderson v. Liberty Lobby, Ina477 U.S. 242, 250 (1986)A material fact is one that
might affect the outcome of the suit under the governing lawat 248. A factual issue
is genuine “if the evidence such that a reasonable jury could return a verdict for
nonmoving party.”ld.

On summary judgment, the nonmoving pastgvidence is presumed true, and i

g

J

Ct.

the

Al

inferences from the @ence are drawn in the light most favorable to the nonmoving

party. Eisenberg v. Ins. Co. of North Amerjc&l5 F.2d 1285, 128@®th Cir. 1987);
Baldwin v. Trailer Inns, In¢.266 F.3d 1104, 1117 (9th Ci2001). But it is not the
Court’s task “to scour the record in seanfla genuine issue of triable factReenan v.
Allan, 91 F.3d 1275, 1279 (9th Cir. 1996). Thedewnce presented by the parties must
admissible. LRCiv 56.1(a), (b¥eeFed. R. Civ. P. 56(e)Conclusory and speculative
testimony in affidavits and moving papersinsufficient to raise genuine issues of fa
and to defeat summary judgmenthornhill Publ’g Co.,Inc. v. GTE Corp.594 F.2d
730, 738 (9th Cir. 1979). “If a party fails togmerly support an assertion of fact or fai
to properly address another party’s assentibfact as required by Rule 56(c), the col
may . . . consider the fact undisputed for puegsasf the motion.” Fed. R. Civ. 56(¢e)(2).
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Il. UNDISPUTED MATERIAL FACTS *
Plaintiff Tresa Floyd is a current empl@&yef Defendant Marimpa County in the

Department of Public Health where she hawrked for approximately ten years. |

February 2010 Plaintiff wadiagnosed with multiple scless and told her supervisor

Corinne Velasquez. Plaintiff has reported Velasquez throughout her career wi
Defendant.

In October 2013, during ¢éhtime Plaintiff was employed as Operations Supervi
of the Healthcare for the Hueless Clinic, she experiencedflare-up of her multiple
sclerosis, with sympms of “numbness, impairment of muscular coordination, falli
down while attempting tavalk or stand, weakness, speayi, leg tremors, great difficulty
with fine motor tasks with lhehands such as grasping agging, and severe fatigue.’
(Doc. 62-1.) Plaintiff informed/elasquez she needed assise to deaWwith the new
symptoms of her disability anrequested to work from han Velasquez permitted he

to work from home, and Defendaprovided the assistive sofare Plaintiff requested.

After two weeks, on Octobe4, 2014, Plaintiff told/elasquez her condition was

not improving and requestedrp@ssion to continue teleoamuting. Velasquez denied
the request, saying the Healthcare for the HesseClinic supervisor needed to be o
site. Velasquez suggested that Plaimibluntarily step downfrom her supervisory
position to assume a less demawgdposition. Plaintiff requsted leave under the Family
Medical Leave Act (“FMLA”"),which Defendant granted. Plaintiff was on FMLA leax
from approximately October 31, 201Brough January 13, 2014.

! Each party has objected to some of the other party’s purported statements
for various reasons, primarily for mischaracteggzthe evidence citedelevance, and/or
inadmissible hearsay. Defendaito objects because Plai's controverting statement
of facts includes arguments rather than aefgrences to the spéciadmissible portion
of the record supporting hgosition as required by LRCi&6.1(b). The Court has no
relied on the parties’ characterization ofidance regarding material facts, but h;
considered the ewahce cited and submitted by the partwith respect to all facts tha

actually are material. Assertions regardilagts that are immaterial have not beg

considered. Therefore, all evidemyiambjections are denied as moot.
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On October 31, 2013, Velasez responded to an email from her supervisor,

Bob England, Director of ublic Health, regarding a biget concern. Velasquez

commented:

We know Tresa [Plaintiff] is out foR weeks, maybe longer. Jane, the
Accountant, is going to have surgemyd will be out for 4—6 weeks starting
mid-December. . . . And Christy, thdling person, is due to have a baby
in mid-February. And the close oot the grant has to occur and be
reported by the end of January, and theS report will bedue by the end
of March. And guess whogeb it is to close the @nt and do the report?
Tresa’s and Jane’s. And guess whas supposed to attend UDS training
and complete the UDS? Tresa, Jane Christy. And the last Notice of
Grant Award for the yeastarting tomorrow gave U4 days to fix all the
budget documents that veesubmitted with the application—but now we're
down to 30 days because | don’t thimnyone even looked at it (good thing
| happened to have looked at it yesterday).

Sorry—I'm just venting.
(Doc. 62-1 at 83.)

During Plaintiffs FMLA leave, Velaquez initially assumed day-to-da
responsibility for the Healthca for the Homeless Clinic.On November 13, 2013,
Plaintiff told Velasquez sheas still having difficulty withthe symptoms olier multiple
sclerosis and would need éxtend her FMLA leave until egrlJanuary 2014. At that
point, Velasquez decided to put someoneaospecial work assignment to cover fq
Plaintiff at the Clinic on a full-time basisShe told England it was questionable wheth
Plaintiff would be back in January.

Velasquez assigned Erica Bouton tospecial work assignemt to cover for

Plaintiff. During Plaintiff'sFMLA leave, Velasquez anddaton observed some aspec

Dr.

N

er

(S

of the day-to-day operations that Velasguthought were improper or inefficient antld
he

needed to be changed. Exaegobf concerns were that the Clinic floors were dirty,
Clinic flow was inefficient, and de¢gtion of duties was insufficient.
On December 31, 2013, Plaiftiold Velasquez she waodlbe returning to work

on January 13, 2014, and wouieed to work onlythree days per week because s
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would be continuig physical therapy on Tuesdayslarhursdays. Velasquez approve
the request and notified Human Resourcé3n January 3, 2014Nurse Supervisor
Jennifer Zirzow submitted a complaint to HumRResources regarding Plaintiff. Befor
Plaintiff returned from leay, Erika Leger also subtted a complaint to Human
Resources regardingiprofessional comments made by Plaintiff.

On January 7, 2014, Velasquez emailed to Janice Stratton, Human Res(

Manager, a document titled “Notés discuss with Tresa.”The Notes include concerns

about building issues, such disty floors, storage areas fitlewith never used items, an(
dysfunctional training equipment. The Notesoainclude concerns about staff training

delegation of responsibility, budget, phgran recruitment, staff attendance and

schedules, policies and procedures, stadmmunication, staff equity, and Clini¢

flow/process changes.

On January 10, 2014, Velasquez told henaggment team that Plaintiff would b
returning to work on January 12014. She alstold them and Platiff that Bouton
would continue for a week to help Plafhtregarding changes that had been mac
Zirzow expressed concern to Velasquez regarding Plaintiff's anticipated reaction f{

changes.

Also on January 10, 2014, Velasquez tBlaintiff that an employee complaint

had been made, Velasquez hater concerns about thdific, and there would be a
meeting with Human Resourcesoal a week after Plaintiff taerned to work. Velasquez
told Plaintiff that when she nerned, she was not to have anieraction in the Clinic and
not to make any changes to the Clinic gahares that Velasquend Bouton had recently
implemented.

On January 13, 2014, Pl&aih returned to work, andvelasquez told her that
Bouton would be staying on-site at the Clifoc two weeks. During the first two week

of Plaintiff's return to work, Plaitiff worked three dgs per week.
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On January 15, 2014, Plaifis second day back twork, she advised Strattor
that she had concerns regarding her job aoleé wanted clarificatio of her rights upon
returning to work after FMLAleave. Stratton asked Plafhto put her concerns in
writing, but Plaintiff did not deso because she felt that ex@ne was conspiring againsit
her and Human Resourceswid not support her.

On January 21, 2014, Plaintiff met wittelasquez and Strati. Stratton told

Plaintiff that an employeeléd a complaint about Plaintiff during Plaintiff's absencg,

1%

which would be investigated Byuman Resources and thereilcbbe consequences if th
complaint was substantiated. Plaintiff qu@sed Velasquez regarding Bouton remaining
at the Clinic. On January 28 throudkebruary 5, 2014, nine employees wefe
interviewed, during which additional allegats regarding Plaintiff were made. On
January 29, 2014, Velasquez again suggeBtauhtiff voluntarily step down from her
supervisory position.

On February 20, 2014, Stratton andiZzzaMadrid, Human Resources Analys

—F

interviewed Plaintiff about all of the alleans that had been identified. Strattgn
identified four primary areasf concern: (1) kicking Zzow during two meetings; (2)
allowing employees to work fbthe clock” or improperly flex time; (3) using profanity
speaking with staff and referring to clientstio¢ Healthcare for the Homeless Clinic; and
(4) allowing Plaintiff's sistr to use Healthcare for éhHomeless Clinic serviceg
improperly. During the interview, Plaintiidmitted that she had kicked Zirzow under
the table during a meeting totdeer attention to tell her togg talking. Plaintiff also
admitted that it was not uncommon for her te psofanity and thathe allowed her staff

to use profanity evethough it was a violation of Mampa County policy to do so

Plaintiff denied that homelessrsies, such as transportation, were provided to her sister

that were not provided to other clients. h&twitnesses said that the medical van driyer
was used only to transport clients to noadliappointments, not other case management

appointments.
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Max Porter is the Deputy Director oliBlic Health and Appating Authority for

the Maricopa County Department of Pulilealth. As the Appointing Authority, Portef

makes final decisions for the Departmemt personnel actions, such as suspensipn,

demotion, and dismissal.

Stratton briefed Porter about the intigation of Plaintiff by Human Resource

during the course of the investigation and pteocompletion of the investigation report.

Porter concluded that Plaifftshould not continue in aupervisory role. He directed
Stratton to prepare a discipliyanotice with intent to deme Plaintiff from her position
as Operations Supervisor at Healthcaretfier Homeless. There ® evidence in the
record that Porter was aware of Plaintiff' salility when he direetd Stratton to prepare
the disciplinary notice.

On March 26, 2014, Plaintiff was notifidny a hand-deliveretetter from Porter

UJ

that he intended to demote Plaintiff be@ghe used County resources for her persagnal

use, willingly ignored her supervisor’'s diremti used and allowedadt to use profanity,

willingly violated County and &blic Health policies and pcedures, and demonstrated

behavior inappropriate for a supervisor. Téteer informed Plaintf she had the right to

meet with Porter on March 31, 2014, anegant orally or in writing, or both, her

explanation of why the proposed disciplinagtion was not appropriate. On March 3
2014, Plaintiff presented a itten responsegenying that certaimctions had occurred

and stating that she didot believe her actions Haviolated County policg. Porter

requested that Stratton follow up with certain employees about the statements made

Plaintiff.
On April 10, 2014, Plainti was notified by a hand-tleered letter from Porter
that she was demoted from her position as @ipmrs Supervisor afhe Healthcare for

the Homeless Clinic to the position of Cliegrvices Coordinator fadhe Refugee Clinic

? |t appears that Plaintifhet with Porter in person darch 31, 2014, in addition
to submitting a written response to Porter’s letter.

-7 -
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effective April 14, 2014. Té letter stated that the rems for her demotion were sh
used County resources for hmarsonal use, willingly ignorelder supervisor’s direction,
used and allowed staff to use profanity]lmgly violated Countyand Public Health
policies and procedures, andnuenstrated behavior inappropriate for a supervisor. |
letter notified Plaintiff of her right toappeal the demotion to the Merit Syste
Commission within ten business days of the hagldsery of the notice. Plaintiff did nof
appeal the demotion.

On April 14, 2014, Plaintiff did not repotdo work, indicating she needed to sq
her doctor and would not belalio work. Subsequentshe requested additional FMLA

leave and an extended absence underAmericans with Disabilities Act (“ADA").

Both requests were granted. Subsequertigintiff requested and was granted a paft-

time work schedule and some regtons during the summer.

On May 29, 2014, Velasquez met withaipkiff to discuss Plaintiff's annual
performance evaluation. During the meetiRtintiff accused Velasquez of engaging
a “witch hunt.” Plaintiff sa that Velasquez, Engldn Porter, and Stratton hag
“manipulated this whole thing to get ridf her when she retned from leave.”
Velasquez reminded Plaintiff that she had tteethlk to her abouinding something else
for her, Plaintiff had refused a less demimg position, and Plaiiff had said if

Velasquez wanted her gone, steuld have to make it happén.

Subsequently Plaintiff requested a higheview of her performance evaluation.

Porter provided the higher review as requestgdPlaintiff and responded to each of th

four concerns she had raisetHe explained that objectiorte her demotion should havé

® Plaintiff misinterprets Velasquez’'s resmtent of Plaintiff's assertion that if

Velasquez wanted her gone, l&squez would need to dsomething, as Defendant’s

admission of improper motive. It mereliavs that Plaintiff announced she would n
voluntarily resign. Velasquez did nedy she wanted Plaintiff “gone.”

-8-
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|

been brought in an apgleto the Merit System Commissi and were not properly raise

in the review of her performanesaluation for her current position.

lll.  ANALYSIS
A. Count I: Interference with Family Medical Leave Act (“FMLA”)
Rights

Under the FLMA, an employee may taketogwelve weeks of leave for persona

medical reasons, and, upon return from lettive employee has the right to be restored|to

her original position or a position with egalent benefits, payand conditions of
employment.Liu v. Amway Corp.347 F.3d 1125, 1132 (9@ir. 2003) (citing 29 U.S.C.

§ 2614(a)). The FMLA guarantees thateamployee’s taking leave will not result in any

=

adverse employment actions, but it does nttlerthe employee to any right, benefit, g
position she would ndtave been entitled to hadeshot taken FMLA leaveld.

The FMLA prohibits employers from interfag with an employee’s exercise of
her rights under the FMLAId. (citing 29 U.S.C. 8 2615(a))l An employee can prove

an employer interfered wither FMLA rights by showindy a preponderance of thg

A1”4

evidence that the employeprtsidered her taking of FMLAeave as a factor in the

decision to terminate herld. at 1135-36. Whean employee is subjected to negatiye

[oX

consequences simply because she has EBHJA leave, the employer has interfere
with the employee’s FMLA rightsid.; 29 C.F.R. § 825.220 [E]mployers cannot use
the taking of FMLA leave aa negative factor in employmeactions, such as hiring
promotions or disciplinary actions.”).

Plaintiff does not dispute that when sie¢urned from FMLA lave, she returned

to the position she had before the leave and she remained in that position for

thr

months. Plaintiff states that her FML&aim does not depend on whether she was

properly reinstated, but rath on evidence that her auof FMLA leave constituted a

negative factor in the decisiondemote her. (Doc. 61 at 10.)

Plaintiff contends that the following evidence shows that Defendant considerec

Plaintiff's use of FMLA leave as a facton its demotion decision: (1) Velasquez

-9-
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suggested to Plaintiff multiplimes that she voluntarily leavher supervisor position; (2
Velasquez complained to England that cerfaijects were coming due when the thrg

employees responsible for those projects @all be on medical leave; (3) Velasqus

discounted Zirzow's complaints about Pl#fivhen she thought Plaintiff would not be

able to return to wi, but investigated them afteshe returned; and (4) Defendant
efforts to demote Plaintiff began immediately upon her retunm fFd/ILA leave. The
specifics from which Plairffi would infer wrongful considration of her FMLA leave
would be present if there wen® such consideration. dtiff's proffered evidence may
fail the test for relevancéecause it does not tend to make it more probable
Defendant considered Plaintiffisse of FMLA leave as a fawtin its demotion decision.
SeeFed. R. Evid. 401.
1. Suggesting Voluntary Demotion

In October 2013 Plaintiff experiencedamerbation of her multip sclerosis with
severe symptoms, and Velasquez permittadtdv@vork from homeaemporarily. After
two weeks, Plaintiff told Velasquez heondition was not improving and requestg
permission to continue telecommuting. |d&guez denied the request because
Healthcare for the Homeless G@nneeded an on-site supeer. In the context of
Plaintiff saying she was unable to perforon-site supervisory duties, Velasque
suggested that Plaintiff stejpwn from the supersory position, and Plaintiff requeste(
FMLA leave.

Before October 2013, Plaiff was capable of performg her supervisory duties

on-site. Therefore, it is not “notable” tHagfore October 2013 mmne had suggested tha

Plaintiff step down from her supervisoposition. After Plaintiff reported that her

condition was not improving after two weekigspite working from home and treatmer

it was reasonable for Velasquezdgoestion whether Plaintiff @uld be able to return to

performing the essential tasks of the superyigasition, including being present on-site.

-10 -
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Suggesting Plaintiff consider a less demagdposition does not provide a basis fq
inferring her FMLA leave was congced in the demotion decision.
Plaintiff rejected the suggestion to stépwn from her supervisory position an

chose to take FMLA leave without pay ieatl. There is no ewtice showing that in

making the demotion decision Porter coesatl Plaintiff's rejection of Velasquez's

suggestion as a negative factor.

2. Velasquez Complaining to England
There is no evidence that feer's demotion decision coidered the inconveniencs

caused by Plaintiffs FMLA leave. Velasegis email that Plaintiff relies on complain
about trying to meet certain demands wilalethree of the employees responsible f
those demands would be on leave. dhdudes with the comment, “Sorry—I'm jus

venting.” Plaintiff does not conterlde other two employees were demoted.

There is no evidence aWwing that in making # demotion decision Porter

considered that Plaintiff's FMLA leave wanconvenient for Velaguez. Moreover, th
inconvenience does not provide a basis fwhich it can reasonably be inferred th:
Plaintiff's FMLA leave was conseted in the demotion decision.
3. Investigating Zirzow's Complaints

Plaintiff contends Velasquez knew thatZfiw's complaints about Plaintiff werg
in retaliation for Plaintiff’'s role in Zirzovg probationary period being extended ar
Zirzow not receiving a pay increase, aad a result Velasquez initially discountg
Zirzow’s complaints about Rintiff. Plaintiff reasons it Velasquez's decision td
investigate the Zirzow’s concerns afteriptiff returned fromFMLA leave, but not
before, shows that the leave was consideneber demotion. However, the evidend
shows that the investigion was conducted by Human RBesces as a result of Zirzow
submitting a complaint to Human Resources, not because of Zirzow's complair

Velasquez on January 3, 2014.

-11 -
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Plaintiff relies on a December 13, 2013 ahexchange between Velasquez and
Bouton in which Baton stated that Zirzow was “reallypset that her inability to get an
increase in salary was basedtbmgs that Tresa said thatrtgoly are not true,” and that
Zirzow said she was gointp file a complaint withHuman Resources. Velasquegz
responded to Bouton that she would like to nvgét Bouton and Ziraw together so that
they all would hear the same thing anduBn would know what Velasquez said to
Bouton. Velasquez also said that Zirzovwoédn't listen well,” and she had already to|d
Zirzow that Velasquez does not controé tthings that Zirzow complained aboug.,
working for Plaintiff and her salary.

The December 13, 28 email exchange suggestsat Velasquez attempted to
resolve Zirzow’s concerns without involvinduman Resources. There is no evidence
supporting Plaintiffs’ conterdin that Velasquez initiated @hinvestigation because shge
learned that Plaintiff was going return from FMLA leave.There is no evidence that
Velasquez had any control over the invesign once Zirzow submitted a complaint to

Human Resources. Moreover, it is not sisipg that on January 7, 2014, Velasqu

1
N

forwarded to Human Resources her notesroigg@ concerns she had identified during

the previous months whenesihad covered Plaintiff's respsibilities because they wers

3%

relevant to Zirzow’s complaint submittéal Human Resources danuary 3, 2014.
t

The investigation of Zimw’s complaint does not provide a basis from which
can reasonably be inferred that in makithge demotion decision Porter consideréd
Plaintiff's FMLA leave.

4, Temporal Proximity
Plaintiff contends that the timing of Bdant's efforts to demote Plaintiff

immediately after her return from FMLA dge, is suspicious. However, Velasquéz
began identifying concerns about Plaintifferformance during Plaintiff's absence when
Velasquez covered Plaintiff'sluties on a part-time basiand more concerns were

identified by Bouton wan she filled in on a specialssgnment. The Human Resources

-12 -
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investigation was initiated byirzow's complaint filed onJanuary 3, 2014, before

Plaintiff returned fron FMLA leave.

Although the investigation of Zirzow’s corgint unearthed evidence of Plaintiff's

inappropriate conduct throughoR013, there is n@evidence showing that Zirzow filec
her complaint or Human Resa@es began its investigatidrecausePlaintiff took FMLA
leave. There is no basis for speculatinat thut for her FMLA leave, Defendant woul

have overlooked Plaintiff'sviolations of County and Public Health policies ar

procedures, disregard for diteon from supervisors, andhisuse of public resources|

Rather, these deficiencies were esg@d because Velaquez and Bouton fulfille
Plaintiff's responsillities in her absence.

Plaintiff has not shown that there are genuine issues of material fact such
reasonable jury could return argiet in her favor on Count 1.

B. Count II: Disability Discrimination in Violation of the Americans with
Disabilities Act (“ADA”)

Plaintiff alleged that Defendant demdther from a supervisory position becau
of her disability. To state a prima facie caseler the ADA, Plaintf must show that (1)
she is a disabled person within the meaitpe ADA; (2) she caperform the essential
functions of her job, with or withouteasonable accommodatioand (3) Defendant
demoted her because of her disabilityunes v. Wal-Mart Stores, Ind64 F.3d 1243,
1246 (9th Cir. 1999). Defendant does natpdite that Plaintiff is a disabled persg
within the meaning of the ADA and she camfpan the essential functions of her job.

Plaintiff bears the burden of proving, bypeeponderance of the evidence, that h
disability actually played a role iDefendant’s dentan decision. Hernandez v. Hughes
Missile Sys. C0.362 F.3d 564, 568 (9th Cir. 2004). She may meet this burder
producing direct evidence fmo which a reasonable jury wlol concludeher disability

actually motivated the demotion decision amddy evidence discrediting Defendant]
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proffered non-discrimirtary explanation. Id.; Snead v. Metro. Prop. & Cas. Ins. Co
237 F.3d 1080, 10934 (9th Cir. 2001).

Plaintiff's proffered evidence of discrimitay motive is essentially the same as
that discussed above: attempts to persididmtiff to voluntarily step down from hej
supervisory position, inconvenience caused laynlff's FMLA leave,investigation of a
disgruntled employee’s complaint, Velagg's list of concerns sent to Human
Resources, and suspicious timing. This em@e does not show a discriminatory motiye
any more than it shows that FMLA leavesa@nsidered in the demotion decision.

In addition, Plaintiff contends thatéhlHuman Resources investigation was mere
pretext. Plaintiff argues that the investign was not officially completed until Marck
26, 2014, because that is tbate on the final investigatm report, and Porter’s letter

notifying her of his intent to demote and lo@portunity to respontdlad the same date, s

O

his intent to demote must have been fornbedore the investigeon was completed.
Plaintiff points to drafts of the letter cted and reviewed before March 26, 2014, ags
evidence that Stratton, Porter, and Velseesz had predetermined the outcome of the
Human Resources investigatiotdowever, creating a final v&on of the investigation
report on March 26, 2014, does not meam itivestigation was incomplete until March
26, 2014. A draft letter dateédarch 18, 2014, a month after interviews were completgd,
proves nothing.

Plaintiff also has not produced eeitite discrediting Defendant’'s non

discriminatory explanation for its demotioncit@on. Porter stated Defendant’'s reasons

|®N

for demoting Plaintiff in hisApril 10, 2014 disciplinary action letter: Plaintiff use
County resources for her personal use, willjinghored her supervisor’s direction, usgd

and allowed staff to use profay) willingly violated Countyand Public Health policies

v

and procedures, and demonstrdtetiavior that is inapprote for a supervisor. Those¢

reasons are legitimate, norsdiiminatory, and supported leyidence in the record.
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1. Personal Use of County Resources
On two occasions Plaintiff directed the&lthcare for the Homeless van driver

transport Plaintiff's sister. The driver'ss@onsibility to transpaérclients is limited to

picking them up and transporting them ioedical appointments. The client i
responsible for finding transportation backirtansitional housing. Othe first occasion,
Plaintiff directed the driveto pick up her sister at hérwtel and transport her to thg
Healthcare for the Homeless Gtirto complete an applicain for health insurance. Or
the second occasion, Plaintiff éated the driver to pick uper sister at her apartmen{
transport her to meet with @amployment agency located tre Clinic campus, and ther,
transport her to work. Plaintiff's sisterddnot receive any medical services on eith
occasion, and on the second occasion she wasonwtless. Moreover, Plaintiff's siste
could have completed the health insuranqaiegtion and obtainedmployment services
at locations other than the Hemare for theHomeless Clinic.

During the Human Resources investigati®taintiff said that it was normal for
the van driver to pick up clients from théhomes and bring therto the Clinic for
services even though all of the others interviewed saidahelriver was only authorized
to transport them to medical appointmentBhe van driver reported that Plaintiff ha
directed him to pick up Plairitis sister and transport her aseded. Plairfidenied that
she had directed him to provittansportation for her sister.

2. Inadequate Supervisionof Timesheet Compliance
Plaintiff did not ensure that her staff worked their assigned hours, reported

worked accurately, andid not work overtime for whichhey were not compensated.

Plaintiff said she did not pay attentionvithether her subordinates were working “off th
clock.” Plaintiff said she never noticed that her administrative assistant rout
“punched out” at 4:00 p.m. and then returneder office to organize her work for th

next day. However, in an Aip 2013 email, Plaintiff admitted that her administrativ
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174

assistant worked omand off the clock to meet the eds of the Healthcare for the
Homeless Clinic.

3. Intentional Disregard of Direction from Supervisors
In late October 2013, Pldiff met with the Interim Mdical Director, Plaintiff's

supervisor Velasquez,nd Zirzow regardig moving patients through the Clini¢
efficiently. They decided that new process or “flow” wodlbe implemented. Plaintiff

was directed to begin implementing thewngrocess the following day. In early

D
2]

November 2013, when Plaintiff was on leavelasquez asked Zirzow why the chang
had not been made. Zirzowigddhat after Velasquez and the Interim Medical Director
left the October meeting, Plaintiff told herflarget what she had just heard, and the new
process would not be implemented.

Plaintiff denied that she toldirzow to ignore what #y were told, but said she
told Zirzow that when someone gives her aofonformation, she just takes what she can
use. Plaintiff also said she told Zirzawat in her opinion th problem was not the
process of moving patientdhrough the Clinic,but rather confusing staff by being
inconsistent, so she and Zirzasfould just picka process and stick with it. In other
words, Plaintiff told Zirzow they shouldot implement the process directed by the
Interim Medical Director and Velasquez. RI#f's interpretation ofthe meeting is that
many items were discussed, but sheeived no specific instruction.

4, Use of Profanity
Plaintiff admitted to frequely using profanity, includig references to staff ang

ra 4

clients, and allowing her staff to use profaretyen though it violated County policy, HF
2406, which prohibits the use ‘Gbul language” in the workplae Plaintiff said that she
used profanity only with staff who used paofty with her and would not be offended.
She also said that she had staff who come fldfarent backgrounds, and if she tried {o

silence them or teach them sacskills, they wouldhot come in to talko her. She said
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that she knew that the use of profanity ated County policy, but “There are a lot of
County policies that don't fit into wdt | have to go through every day.”

Plaintiff contends that her cursing iniyate conversations with co-workers was
well known to her superiors prior teer request for FMLA leave.

5. Inappropriate and Unprofessional Behavior
In February 2013, Plairtihad a telephone conversati with one of the Clinic

nurses who had just suffered a miscarriage maguested to beffowork after twelve
hours of labor. Plaintiff sajd'What do you mean you arerréady to come back yet?
Are you kidding me, when | had my son | wiaslabor for twelvehours and he’s still
alive?” Plaintiff denied that she made argtsiment about her subandte’s miscarriage.

In June 2013, during a ma®y with State of Arizona representatives, Plaint|ff
kicked Zirzow hard under the table. Dnhgia break, when Zirzow asked why Plaintiff
kicked her, Plaintiff said thathe wanted Zirzow to “shutehfuck up.” Plaintiff initially
said that she told Zimw that she tapped her foot to detr attention, but not using that
language. Later, Plaintiff said that after theeting, they discussed the state audit, but
not the kicking/tapping.

If Porter’'s demotion decision rested onlmng more than these two incidents, |it

could be inferred that he had an impropetiveo However, Porter’s findings regardin

O/

profanity, policy violations, and disregafdr direction from her supervisors form

—t

sufficient basis upon which Porter reasonaldyld have concluded that Plaintiff did ng
convey the professional demeanor apprderi@r a supervisor and did not exercise
appropriate judgment.

Porter's reasons for demoting Plaintiffere legitimate and nondiscriminatory.
Plaintiff has not shown that Rer demoted Plaintiff becausé her disability. Plaintiff
has not produced evidence from which a reasenaby could infer that Porter’s reasons

for his demotion decision were mere pretex®laintiff has not shown that there ane
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genuine issues of material fasmiich that a reasonable jurguld return a verdict in her

favor on Count II.

IT IS THEREFORE ORDERED that Defdant's Motion for Summary Judgmen

(Doc. 59) is granted.

IT IS FURTHER ORDERED that the Cledater judgment in favor of Defendan

and against Plaintiff and that Plaintiff take mofy. The Clerk shall terminate this case.

Ao VW e

Dated this 25th day of February, 2016.

-18 -

7

~ NéilV. Wake
United States District Jue

—+



