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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Erus Builders LLC, No. CV-14-02686-PHX-JZB
Plaintiff, ORDER

V.

Volt Solar Systems Ingporated, et al.,

Defendants.

Pending before the CourteaPlaintiff Erus Buildersl|.LC’s Ex Parte Application

14

to Amend Case Managementder, or Alternatively, to Vacate Dates and Schedule New

Case Management Conference (Doc. 64), Batice of Joinder of Parties Pursuant {
Rules 15 and 20 of the Federall&uof Civil Procedure (Doc. 66)Erus’ Motion to
Compel Deposition of Defendant Malcolédler (MAdler) (Doc. 69), and MAdler's

Motion for a Referral to a Magistrate Jeddor a Settlement Conference (Doc. 94).

Below, the Court addresses these Motions.
I.  Motion to Amend CaseManagement Order
Erus requests the Court extend the discpweadlines in this matter because:
the Court previously stayed the proceedifgstwo months; (2) MAdler’'s discovery
responses are incomplete; (3) Wells Fargo did not produce full documents in respg

a subpoena; (4) Erus seeks to add additipadies to this action “which will not only]

' On April 12, 2016, the Court denied ust re%uest to join parties pursuant t
Rule 19 of the Federal Rules@ivil Procedure. (Doc. 95.)
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require additional discovery, but will affethe scope and breadtif the issues and
claims in this case”; and (5) MAdler meelled his deposition with one day’s notig
because he was advised by counsel not to answer any questions besides his 1
biographical information puoant to his Fifth Amendment rights. (Doc. 64 at 3-5.)

Defendants Jerome Wenger (JWengamy Sharon Altmar(SAltman) oppose
Erus’ Motion. (Doc. 74.) Spdaally, they contend that #y believe there is no basi
for liability against them in this action, the Court shodleny Erus’ request to addg
additional parties, and Erus has had sufficteme to complete discovery. MAdler ha
not responded to Erus’ Motion, and thedito do so has passed. LRCiv 7.2(c).

As detailed below, the Court will grairus additional tira to depose MAdler,
and will grant in partad deny in part Erus’ gpiest to add newarties. Accordingly, the
Court will extend the case management tiead in this matteas follows:

e The deadline for complety MAdler's deposition iSeptember 16, 2016
e The deadline for completing fact discover@stober 28, 2016
e The parties shall provide full amdmplete expert disclosures Bygust 26, 2016
e Rebuttal expert disclosures shall be complete8dptember 23, 2016
e Expert depositions shall be completed®gtober 28, 2016
e Dispositive motions shall be filed no later tHaecember 16, 2016
. Motion to Compel MAdler's Deposition®
a. Background

On November 2, 2015, &s noticed the degdion of MAdlerfor November 13,
2015, in Philadelphia. (Do69-4 at 2-3.) The partiessal scheduled the depositions (
JWenger and SAltman for the previous dayy&ber 12, 2015, in Philadelphia. (Do(
69 at 3.) MAdler's counseRobert Mann, asserts that Blovember 10, 2015, he learne
that MAdler had received aBEC subpoena. (Doc. 78 at) After a preliminary

investigation, Mr. Mann asserts, MAdlatecided to invoke his Fifth Amendmen

> The Court finds that the Motion isitable for resolution based on the brief
Accordingly, the Court denies the parties’ requests for oral argu®eefted. R. Civ. P.
78(b); Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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privilege to questions as@teduring his deposition.ld.) Mr. Mann informed counsel of

MAdler’s decision the day befofdAdler was to be deposedld() It appears that the

parties, after the other depositions wemmpleted on November 12, 2015, put thei

positions on the record:

BY MR. FRAME:

Q. Mr. Adler, my name is Ré& Frame. | represent Erus
Builders in this matter, and understand there’s something
you want to put on the record about this deposition.

A. Yes.
Q. Okay. Go ahead, sir.

A. On the advice of counsel, | invoke my right under the Fifth
Amendment of the United &kes Constitution and all
applicable state constitutiom®t to answer on the grounds |
may incriminate myself.

MR. FRUTKIN: So I'll put on therecord that with respect to

any substantive question, othéhan his name or basic
blogi_rapmcal information, thavould be his response, and that
applies to any question based on pending government

investigation.

MR. FRAME: Okay.

MR. HARVEY: This is Mr. Harey. | would ask a series of
questions at this deposition if it wasn’t asked by the plaintiff
about my client’s noninvolverm¢ in this deposition -- Ms.
Altman’s noninvolvement and the fact that there’s no basis
for liability against either of mylients. And do | understand
that he would answer -- he wdutefuse to answer all those
guestion on the same basis?

MR. FRUTKIN: Correct. And so, to the extent that you have
any questions that he’s -- tha¢ would otherwise respond to,
we'll preserve the record for youguas much as Erus, that he
refused to respond to thesquestions as well on Fifth
Amendment grounds.

MR. HARVEY: Okay. Well, we -- you know, | understand
your position. We don’t agreeitl it. We think that there’s
probably a lot of questions fwuld answer. We reserve the
right to move to compel as oessary, but | werstand your
position, and there’s no sense bringing him down.

MR HARVEY: Just to clarify,this was the deposition that
was going to take place tomorrovCounsel just called me at
my office upstairs and asked me to come down. They
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advised that this was going k@appen. And so we’re doing
this in lieu of having Mr. Atér appear at his deposition
tomorrow. And make this -and | understand what you're
saying is, he would invoke his Fifth Amendment rights to
anything related to this beyond his name.

MR. FRUTKIN: Correct. And with that being said,
obviously, there may coma time where there is more
information known spemﬂcal%about what the scope of the
inquiry is that would allow the ability to respond to

various questions; however, righow, he’s invoking that
with respect to any question atisoever, so that we're clear.

(Doc. 69-8 at 4-7.)

Erus now moves to comptle Deposition of MAdler. (DBc. 69.) Erus contendg
that MAdler improperly cancelled his depaositithe day before it was scheduled to take
place, after Erus’ counsel hadveled to the East Coast,sed on an assertion that his
Fifth Amendment rights protect rhi from testifying in this mattet. Erus also requests
the Court order MAdler to pay Erus’ attorneyesés caused by his fareito appear at his
deposition. Id. at 8.)

MAdler opposes Erus’ Motiorgrguing that Erus failed twomply with the Court’s
Scheduling Order, Erus failed to meet atwhfer regarding rescheduling MAdler's

v

deposition, Erus chose to @ahthe deposition, MAdler didot fail to appear, MAdler’s
current counsel was not aware of theCSBubpoena until November 10, 2015, and
MAdler has a right to invoke his Fifth Ameneémt rights. (Doc. 78 at 3-15.) MAdler
further seeks his attorney’s fees incuriedhaving to respondo Erus’ Motion to
Compel. [d. at 16.)

b. Discussion

As an initial matter, the Court’'s CaBtnagement Order provides the following:

6. Discovery Disputes

3 Erus further asserts that MAdler has pded “incorrectly redacted or otherwisy
illegible or wrongly redactedr edited bank materials.”ld at 4.) It is unclear whethef

1%

Erus is seeking an order to compel MAdler to produce turther information. To the gxter

Erus seeks such relief, the Court denies tbquest pursuant to Ru37 of the Federal
Rules of Civil Procedure, Rule 37.1 ofeth.ocal Rules of Civil Procedure, and the
Court’s Scheduling Order.
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a. The \oartie_s may not file writtetiscovery motions without leave of
Court.[] If a discovery dispute arisgbe parties must promptly contact the
Court to request a telephonic conference concerning the dispute. The Court
will seek to resolve thdispute during the teleph@ conference, and may
enter appropriate orders based oa tilonference. The Court may order
briefing, If necessary.

b. Parties shall not contact the L@Dconcerninﬂ a discovery dispute
without first seeking taesolve the matter throug personal or telephonic

consultation and sincere effort agjueed b\ﬁ LRCiv 7.2(j). Any briefing
ordered by the Court must alsomply with LRCiv 7.2()).

(Doc. 36 at 4) Here, Erus did not seek leavefdre filing its Motion to Compel in
violation of the Court’s Casklanagement Order, which hagused delay and the partie
to incur additional and unnecesgdees in resolving this gpute. Erus acknowledges i
its Reply that it failed to comply with theourt's Case Management Order, but assert
did so “in hopes of expediting [thprocess.” (Doc. 85 at 8.)

The parties must fully canply with the Court’s Orders. Such compliances
NOT optional. Although the Court could deny orike Erus’ Motion for its failure to
comply with the @urt’'s Case Management Order, in thierest of judicial economy, the
Court will address Erus’ Motion basen the parties’ briefing.

As the parties appear to agree, thithFAmendment privilege must be invoked o
a question-by-question basis. (Doc 69 at D8¢. 78 at 13.) Specifically, “[t]he only
way the privilege can be asssitis on a question-by-questibasis, and thus as to eac
guestion asked, [MAdler] ha® decide whether or not taise his Fifth Amendment

right.” Doe v. Glanzer232 F.3d 1258, 126@th Cir. 2000);see also United States V.

Seifert 648 F.2d 557, 560 (9th 1Ci1980) (“[A] non-party witness cannot refuse to tal
the stand. His privilege arises only when Bsegits it as to a questipat to him, and it is
for the court to say whether e entitled to the privilege.”)tJnited States v. Tsu646

F.2d 365, 367 (9th Cir. 1981) (“Even when tistrict Court is satisfied that the witnes
has a valid Fifth Amendment claim with regaodsome issues, the court must permit t

guestioning to establish the scope of the @881 claim and to determine whether the

* The Court’s May 21, 2015 Case Managst Order was modified by the Court’
October 6, 2015 Order at Doc. 49 as to dates only.
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are other issue as to whichethitness would not be ablte assert the privilege.”).
Therefore, a “blanket claim of pilege is simply not sufficient.”"Davis v. Fendler650
F.2d 1154, 1160 (& Cir. 1981).

Here, it appears from the record that MAdienveyed his intertb assert his Fifth
Amendment rights to almost all of Erus’ gtiess. However, thosguestions were nevel
asked. Therefore, the Court cannottedmine whether invocation of his Fifth
Amendment rights in responseBous’ questions is proper.

Erus is entitled to depose MAdleecause he is a named par8eeFed. R. Civ. P.
30(a)(1). And, as stated above, a blanksedion of Fifth Amendment protections is nq
a sufficient basis on which to not answer ques during a properly noticed depositiof
Accordingly, the Court will order MAdler tappear for a properly noticed depositio
The parties shall have untBeptember 16, 20160 complete the gmsition. This
deadline will allow the Court time to addresmsy discovery disputeggarding MAdler’s
deposition prior to the fact discovery cut dfiMAdler may not assert a blanket claim g
privilege to all potential quesins posed by Erus. MAdler manstead, refuse on Fifth
Amendment grounds to answer any “quassi which present a ‘real and appreciak
danger of self-incrimination.”McCoy v. Comm’r696 F.2d 1234, 123@®th Cir. 1983)
(quotingUnited States v. Nef615 F.2d 1235, 1238 (9th Cir. 1980)).

Dt

—

The Court will deny the parties’ reque$ts fees. Erus’ counsel was already iIn

Philadelphia for other depositigndid not contact the Couvthen the issue arose, an
filed a Motion to Compel rnoauthorized by the Court€ase Management Order. Th

Court will also deny MAdler'sequest for attorneys’ feesdaise, as detailed above, h

. > As stated in the Court’s Schedu_lin?o_@r at Doc. 36, “[dJsent extraordinary
circumstances, the Court will not entertain fdidcovery disputes after the deadline fi
completing fact discovery, and will not entert expert discovery disputes after th
deadline for completing expert discovery.”
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blanket invocation of his Fifth Aendment rights was not appropridte.
[ll.  Motion to Add Parties

Erus seeks to add eight new defendafits:Aztec Solar Peer LLC (ASP); (2)
Aztec Solar Renewables, Inc. (ASR); @kreem Studios, LLC (Skreem); (4) Marti

Consultants, Inc. (Martin Consultants); (Blstar Consulting and Entertainment, Ing.

(Allstar); (6) Jeffrey Martin (JMartin); (7 Thomas Moore (TMore); and (8) Bruce
Wenger (BWenger). (Doc. 6t 2-7.) In its “Notice,”Erus asserts various claim
against these new parties. (Id. at 1-2.)

JWenger and SAtiman oppo&eus’ Motion, arguing thaErus failed to comply
with the Local Rules of Civil Procedure, aadding the parties Erus identifies would L

futile. (Doc. 75.) In reply, Erus attachedproposed First Amended Complaint th

includes new allegations and cfes against the individuals aedtities Erus seeks to adg.

(Doc. 84.) On April 12, @16, the Court ordered the pas to submit supplementa
briefing regarding whether any of Erus’ posed amendments ardile. (Doc. 95.) On
April 26, 2016, Erus submitted a Supplemeralef. (Doc. 98.) On May 10, 2016
Defendants MAdler, JWenger, and SAltmaled Responses to Erus’ Supplement
Brief. (Docs. 110, 111)
a. Amendment Standard Pursiant to Rules 15 and 20
Erus seeks to amend its Complaint dal 2ight new defendants under Rule 20

the Federal Rules of Civil Procedure. ofD 66.) When a partseeks to amend 3

® Erus and MAdler each claim the othis responsible for “cancelling” thd
deposition. However, the cerd does not provide the Cowrith a sufficient basis on
which to find any party acted in bad faith ongeue d|scove%y sanctions. It appears frd
the record that the partiesragd to cancel the Novembg8, 2015 deposition in light
MAdler’s position that he wad invoke his Fifth Amendmenmights as to any substantivg
guestions asked at the depositsmheduled for the following day.

" The Court notes that MAdler's ResportsePlaintiff's Supplemental Briefin

—

U)

e

al

of

!

m

A\)”4

does not specifically address Erus’ proposed amendments. (Doc. 110.) Rather, MAdI

requests the Court first rule on his pendiigtion for Summary Jigment, which seeks
udgment in MAdler’s favor based on the gigions in Erus’ initig and not proposed

irst Amended, Complaint. Adetailed in this Order, th€ourt will grant Erus’ Motion
to depose MAdler and grant Eart and deny in part &' Motion to add parties.
Therefore, the Court will deniWAdler’s request to firstule on his pending Motion for
Summary Judgment.
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pleading, Rule 15 of the Federal Rules o¥ildProcedure is generally applicable, eve
where a party seeks to amend to add nertigsa Because Rule 20 also regulat
whether parties may be joined, however, ¢tbart must consider whether the propos
amended pleading to add parties meetsrélg@irements of botRules 15 and 20.See
Desert Empire Bank v. Ins. Co. of N. Am., 623 1371, 13749th Cir. 1980)Hinson v.
Norwest Fin. S. Carolina, Inc239 F.3d 611, 618 (4th Ci2001) (stating that a “court
determining whether to grant a motion to amend to join additional plaintiffs n
consider both the general principles of ach@ent provided by Rule 15(a) and also t
more specific joinder provisions of Rule 20(a).”) (citidgsert Empire Bankb23 F.2d at
1374).

“In exercising the discretion provided by Rules 15 and 20, courts have sho
strong liberality in allowingparties to amend their pleadings when such amendm
have satisfied the explicit requirements of the rulddésert Empire Bank623 F.2d at
1375-76. However, the Court should coesidhe following factors in determining
whether a motion to amend should be grantgdwhether the pleading at issue has be
previously amended, (2) futilitgf the amendment, (3) badtfg (4) undue delay, and (5
prejudice to the opposing partyzorman v. Davis371 U.S. 178, 182 (19623ge also
Texaco, Inc. v. Ponsold®39 F.2d 794, 798 (9th Cir. 1991). Shoshone Nat'| Counci
v. Molini, 951 F.2d 200, 204 (9th Cir. 1991). “Czeally, this determmation should be
performed with all inferences ifavor of granting the motion.”Griggs v. Pace Am.
Group, Inc, 170 F.3d 877, 880 (9th Cir. 1999) (citibgD Programs, Ltd. v. Leighton
833 F.2d 183, 186 (9th Cir. 1987)).

Here, Defendants JWenger and SAltnogipose Erus’ Motion to add new partig
as futile because the amendrsemwould be subject to disssal for failure to state &
claim. (Docs. 75, 111.) Below, the Coaddresses whether Erus’ proposed amendmé
are futile.

b. Futility of Amendments — Failure to State a Claim

Rule 8(a) of the Federal Rules of CiRitocedure provides thai state a claim for
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relief, a complaint must contain (1) “a shartd plain statement dhe grounds for the
court’s jurisdiction,” (2) “a short and plaistatement of the claim showing that th
pleader is entitled to relief,” and (3) “a demdadthe relief sought.” The complaint alst
must contain “sufficient factual matter, accepaedirue, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotimell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). A dfaihas facial plausibility when “the
plaintiff pleads factual content that allowtbourt to draw the reasonable inference tf
the defendant is liable for the misconduct allegetd’ (citing Twombly 550 U.S. at
556). “Where a complaint @hds facts that are ‘merelpresistent with’ a defendant’s
liability, it stops short of thdéine between possibilityand plausibility ofentitlement to
relief.” 1d. (quoting Twombly 550 U.S. at 557) (interhauotation marks omitted).
“Threadbare recitals of the elements of aseaaf action, supported by mere conclusg
statements, do not sufficeld. In reviewing a complaint fdiailure to state a claim, the
Court must “accept as true all well-pleaded allegations of material fact, and con
them in the light most favorable to the non-moving partfaniels-Hall v. Nat'l Educ.
Ass’'n 629 F.3d 992, 998 (9th Ci2010). However, the Coulbes not have to accept g
true “allegations that are merely corsmuy, unwarranted deductions of fact, (
unreasonable inferencesld.
c. Erus’ Theories of Liability
In addition to asserting direct claimsl@bility against the ng parties Erus seeks

to add, Erus seeks to asseonhtract and/or tort claims ampst the parties under variou

theories of derivative liabilityincluding alter ego and joint wéure theories. (Doc. 84 1§

58-60, 65-66.) Arizona law recognizes @&sumption of corporate separateness un

which one corporation is not b for the actions of anothe6Gee Deutsche Credit Corpl.

v. Case Power & Equip. Co876 P.2d 1190, 1196 (Ariz. CApp. 1994). Similarly, in
Arizona, a corporation is treated as a sepaentity, and the personal assets of
corporate officer or shareholder generathay not be reached to satisfy corpora
liabilities. Loiselle v. Cosas Mgmt. GrouhLC, 228 P.3d 943, 950 (Ariz. Ct. App
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2010); Honeywell, Inc. v. Arnold Const. Co., In654 P.2d 301, 307 (Ariz. Ct. App
1982). However, there are extieps to these rules, some of which are relevant here
are discussed below.
I. Alter Ego
Erus asserts that the new parties alter egos of each other and the oth
Defendants. As an initial matter, the Cowill deny Erus’ Motionas to all of the

proposed new defendants to théeex Erus seeks to assertindependent claim for alter

ego against any them becausgzona does not recognize such an independent élajm.

See Airbus Ds v. Nivisys LLGlo. CV-14-02399-PHX-JAT2016 U.S. Dist. LEXIS
58684, at *7-8 (D. Ariz. May 2, 2016) (“Dendants are correct in noting that Arizon

does not recognize piercing the corporate veil[plter ego as amdependent cause of

action.”); Five Points Hotel P’sip v. Pinsonneault11-CV-00548-PHXJAT, 2014 U.S.
Dist. LEXIS 60627, at *8-13 (D. Ariz. May 2014) (finding that although the Arizon:
Supreme Court has not directly addressthe issue, overwhelming persuasiy
jurisprudence leads to theggliction that it would not recognize piercing the corpora
veil or alter ego as a standalon@®a of action under Arizona law).

However, a plaintiff may plead derivatiliability under an alteego theory. The
alter ego doctrine is generally applied betwpsawmate parent and subsidiary corporatiof
or between a private corporatiand one of its shareholderSee, e.g Gatecliff v. Great
Republic Life Ins. Cp821 P.2d 725, 728 (Ariz. 199Djetel v. Day 492 P.2d 455, 457
(Ariz. Ct. App. 1972). To preail on an alter ego theory, Erasust “prove both (1) unity
of control and (2) that observance oktlorporate form would sanction a fraud (
promote injustice.”Gatecliff 821 P.2d at 728 (citinQietel, 492 P.2d at 457).

Between corporations, the alter ego theory “allows anpae@ poration to be held
liable for the acts of its subsidiary whehe individuality or separateness of th

subsidiary corporation has ceasedJ-Haul Int'l v. Nat'l Fire Ins. Co, 10-CV-1047-

® Erus’ Proposed First Ameed Complaint includes apsarate “Alter Ego” Count
(Count 1V) against all Defedants. (Doc. 84 at 13.)
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PHX-SMM, 2011 U.S. Dist. LEXIS 219, atl0 (D. Ariz. Jan. 3, 2011) (quoting
Gatecliff 821 P.2d at 728). To establish unity ohtol, Erus must show that the parel

corporation “exerts ‘substantiya total control over the maiggment and activities’ of its

subsidiary.” 1d. at *10. “Substantially total cordl may be proved” by a number of

factors, including “stock ownership by ethparent; common officers or directors;

financing of subsidiary bythe parent; payment of sakesi and other expenses (
subsidiary by the parent; farkel of subsidiary to mainita formalities of separate
corporate existence; similarigf logo; and plaintiff's lackof knowledge of subsidiary’s
separate corporate existenc&atecliff 821 P.2d at 728.

“The corporate fiction will [also] be disgarded when the quoration is the alter
ego or business conduit of a persorDietel, 492 P.2d at 457. lassessing unity of
control between a corporation and its shatéers, the Court considers: “payment {
salaries and expenses of tt@rporation by shareholders;iltae to maintain corporate
formalities; undercapitalization; commingljnof corporate and personal finance
plaintiff's lack of knowledge about a seperacorporate existence; owners’ making
interest-free loans to ¢hcorporation; and dersion of corporat@roperty for personal
use.” Great Am. Duck Races, Ine. Intellectual Solutions, Inc2:12-cv-00436 JWS,
2013 U.S. Dist. LEXIS 36190, &7 (D. Ariz. Mar. 15, 2013) (citindpeutsche Credit
Corp., 876 P.2d at 1195).

A plaintiff alleging alter ego liability“must do more that make conclusor
statements regarding an alter ego reteghip between individual and corporaf
defendants; the plaintiff musilege specific facts supportirggpplication of the alter egg
doctrine.” Barba v. LegNo. CV 09-1115-PHX-SRB, 2009.S. Dist. LEXIS 132415,
*31 (D. Ariz. Nov. 4, 2009). Isolated occurcms of some of the relevant factors are 1
enough to establish alter ego liabilit€ornelis v. B&J Simth Associates LLCNo. CV-
13-00645-PHX-BSB, 2014 U.S. Dist. LEX63776, at *26 (May 8, 2014).

ii. Joint Venture

Erus also asserts clainagainst the entities based anjoint venture theory of
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liability. The Arizona Supreme Court hassdebed a joint venture as a “specia
combination of two or more persons wheresome special venture a profit is jointly
sought.” Ariz. Pub. Serv. Co. v. LamB27 P.2d 998, 100(Ariz. 1958);U-Haul Inter.
Inc., 2011 U.S. Dist. LEXIS 219, at *8-10. A joint venture requires five specifi
elements: (1) an agreeme(f) a common purpose, (3) ansmunity of interest, (4) an
equal right of control, and (5) ganpation in profits and losse<€state of Hernandez v
Flavio, 930 P.2d 139, 1312 (Ariz. 1997).

Either expressly or impliedly, tregreement must indicate that “each
of the parties to such joint adventures lzauthority to act for all in respect to
the control of the means or agencies employed to execute such common
purpose.” West 85 Ariz. at 262, 336 P.2d 467. Each party to the joint
venture must have an “equal right to direct and govern the movements and
conduct of each other witlespect thereto. Each must have some voice and
nght to be heard in itsontrol or managementMaloy v. Taylor 86 Ariz.
356, 359, 346 P.2d 1086, 108859) (citations omitted).

_ While the “equal right to controlélement of a joint venture could
imply that each venturer must have eguivalent amount of control over
the venture’s operation, we believe itm®re accurate to say that each joint
venturer must share, to some extentthia control of the venture. In other

words, it is sufficient that a venturershaome voice or right to be heard in
the control and management of the venture.

Flavio, 930 P.2d at 1312.
iii. Instrumentality Theory
Erus does not explicitly reference an instentality theory of liability in its First
Amended ComplaintHowever, it repeatedly asserts tleattain entities were “conduits’
for Volt's® and/or the individual Defendants’ ajled unlawful conduct. (Doc. 84 1 59
62, 74, 79, 85, 116.) Theretgrthe Court will analyze vather Erus’ proposed Firsi

Amended Complaint has assertsdifficient facts to stata claim against any of the

entities under this theory. As anotheru@tan this District has explained:

Distinct from but similar to the altege theory is the fourth way in which a
arent company can be liable to a sdiasy: the instrumetality theory.

d. at 729. “When one corporation sontioates and controls another as to

make that other a simple instrumentaldy adjunct to it, the courts will

® Erus uses the term “Volt” to reféo both Volt Solar Systems, LLC and Vol
Solar Systems, Inc. (Do&4 | 21; Doc. 98 n.2.) Dendants JWenger and SAltma
oppose that characterization. (Doc. 10%{;&.? However, for pyoses of evaluating
Erus’ proposed amendmits only, the Court will use ‘Mt” to refer to both entities.

) T
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of justice r_equire.g Walker v. Sw. Mines Dev. C&2 Ariz. 403, 81 P.2d
90, 95 (Ariz. 1938);See also Savage v. Royal Progac., 4 Ariz. App.
116, 417 P.2d 925, 927 (Ariz. Ct. App966) (“[T]he fidion of corporate
entity must be disregarded where oo@rporation is so organized and
controlled, and its affairs are so dwcted that it is, in fact, a mere
instrumentality or adjunct of anotheorporation.”). As with the alter ego
theory of liability, “[pflalntlffs must [] demonstrate some form of injustice
under an instrumentality theoryGatecliff 821 P.2d at 730.

U-Haul, 2011 U.S. Dist. LEXIS 219, at *11.

look beyond the Iejal fiction of distincbrporate existence, as the interests

Below, the Court analyzes &’ specific requests to add parties to the claims in
First Amended Complairif.

d. Erus’ Amendments

I. Counts | and Il — Breach of Catract and Breach of the
Covenant of Good Faith and Fa Dealing (Against ASP, ASR,
Skreem, Martin Consultants, and Allstar)

Erus seeks to assert claims againSPAASR, Skreem, Martin Consultants, af
Allstar for breach of contract and breach of ttovenant of good faitand fair dealing.
(Doc. 84 11 67-79.)

To state a claim for breach of contraBrus must allege the existence of tk
contract, its breach, and resulting damag®ee Thomas v. Montelucia Vil]&&02 P.3d
617, 621 (Ariz. 2013). Further, Arizona lawphes a duty of goodhith and fair dealing
in every contract.Rawlings v. Apodaca/26 P.2d 565, 569 (Ariz. 1986). The covens
prohibits the parties to a contract fromnyaaction which would impair the benefit
which the other had the right &xpect from the contract ¢tle contractual relationship.’
Id. at 570. Parties may “breach [the] dutygufod faith without atally breaching an
express covenant in the contractWells Fargo Bank v. ArizLaborer, Teamster &
Cement Masons Local N895 Pension Trust Fun@8 P.3d 12, 29 (Ariz. 2002).

Here, Erus asserts that it entkrato a contract with Volt. Id. § 27.) Erus does
not assert that any of the ent#tig seeks to add were a paitythe contract. Rather, Eru

asserts that those entities are liable undeoribs of derivative liability because “the

_ '%In this Order, the Court only anaI\ézwﬂslether Erus’ proposed amendments g
futile. It does not addressetlsufficiency of Erus’ First Anded Complaint with regarg
to claims against the Defendanemed in Erus’ initial Complaint.
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served as a conduit for Volt's breach [of qawt], and share a unity of interest betwegen
and among them.”Id. 11 59-60, 74, 79.)
The Court finds that Erus has stated a claim for relief against ASR and A$P il
Counts | and Il of the First Amended Complai@pecifically, Erus asserts that Volt had
an agreement with ASR am&lSP to procure clients on Volt's behalf, ASP made false
statements or misrepresentations, throdigrenger and BWenger, regarding the product
Erus contracted to purchasead ASP and ASR wengsed as shells in a conspiracy to
defraud Erus of the funds it gateVolt under the contract.Id {1 42-43, 106-07.) Such
allegations, together, are sufficient to ebtdibthat ASP and ASR were directly involved
in the breach and/or acted as joint ventures with VGktecliff 821 P.2d at 72&:arr v.
Transamerica Occidental Life Ins. C0o699 P.2d 376, 386 (&. Ct. App. 1984).
Accordingly, the Court will grant Erus’ Main to add ASP and ASR to Counts | and

of the First Amaded Complaint.

The Court finds that Erus has failed state a claim for relief against Skreen

—

Martin Consultants, and Allstar in Countsand Il of the First Amended Complaint.
Although Erus asserts that Vatansferred funds to Skreeafter Erus made its payment
to Volt, and the transfers “contributed to [V® insolvency,” Erus does not specifically
allege any direct involvemebly Skreem in the contract, or Volt's breach of the contract.
(Doc. 8419 45-48)" Importantly, Erus does not assarly factual allegations regarding
who directed the transfers to be madarfr¥olt to Skreem offor what purpose the
transfers were made. Althgli in its Supplemental Brief Bs asserts that Skreem was
“involved in the dealings between the foes and benefited from [Erus’] payments to
Volt,” and in its First Amended Compldirasserts that all of “the ALTER EGC
COMPANIES,” combined, sged as a “conduit for Volt's leach,” Erus fails to include

any factual allegations regarding the transbf funds between Volt and Skreem oth

D
—

1 Erus asserts that it paid Volt a totdl$625,000 between |\%88, 2014 and May
26, 2014, and $105,598 on soméedafter August 4, 2014.1d; 11 27-34.) Erus assert
that Volt paid Skreem a total of $116,600, out of two diffegccounts, in 11 paymentg
between July 14, 2014 and October 22, 201d. (] 46-47.)

UJ
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than the dates and amounts. (Doc. 9%-&t Doc. 84 {4 43-46.) Erus’ conclusory
allegations that all of the entities were crealy all the individuals Erus identifies, ap
part of a fraudulent scheme, are insufficielgtbal, 556 U.S. at 678. Erus likewise fails tp
assert any specific allegations of direct iweonent in the contract and/or breach by
Martin Consultants or Allstar.

Erus also fails to assert claims aggithese three entities under any derivative
liability theory. Lumping the dities together, Erus assertatt{1) they “were involved”
with Volt in exchange for the forgiveness of kdeowed by JMartin and related

(unidentified) entities controlteby him; (2) they “served as conduit for Volt's breach,

and share a unity of interest between andragphem”; (3) they are “now a mere shel
and naked framework,” which the indivialuDefendants use “as a conduit for the
conduct of their personal business, propeny affairs”; (4) they wee created “pursuant
to a fraudulent plan, scheme and devamnceived and operateoy the individual
Defendants, whereby the income revenue jaradits of [each of the companies] werg
diverted by the individual Defendants tithemselves and to other [unspecified]
corporations controlled by the individuBlefendants”; (5) the entities have the same
business location, telephone number, a@adhail system; and (6) all of the entities
“pooled assets, revenues, or use of ongparation’s financial resources to pay aQr
guaranty the other’s obligations.” (Doc. $% 59, 109.) Erus also asserts that JMartin is
an Officer of Skreem and an owner of Voltd.(f{ 23, 51.)

Erus’ allegations are too conclusorydamague to state claims for breach of
contract or breach of the caowent of good faith and fair dealing against Skreem, Matitin
Consultants, or Allstar under alter ego, jowenture, or instrumentality theories qf
liability. Although Erus assestthat the individual Defelants all controlled these
entities, and used them to perpetuate a frautlatdreme, Erus fails to set forth sufficient
specific factual allegations to show that asfythese three entities were the alter ego|of
Volt. Erus asserts that all of the entitiegve the same e-mail, business location and

telephone, and asserts thesea common Officer/owner beeen Volt and Skreem in
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JMartin. (d. 11 23, 59, 51.) Howevebeyond those allegations, Erus fails to set forth

any specific allegations demonstrating ti&kreem, Martin Consultants, or Allstar

exerted “substantially total control over the management and activities of” Volt,

sufficient to allow any of théhree entities to be liable f&folt’'s breach of the contract
with Erus:?

Erus also fails to sufficiently plead liability against thesthentities under a joint
venture theory. Erus asserts that Martim&idtants, Allstar, and Skreem “were involved
with Volt in exchangefor the forgiveness” of JMartin’'s debt and the debt of other,
unidentified entities. I¢. 1 109.) However, Erus fails tllege that any of the three
entities had an equal right ofrdool or participated in botprofits and losses with Volt or|
that there was any agreement between th&imerefore, Erus has failed to sufficiently
plead liability in Counts | and Il against thekeee entities under a jdimenture theory.

Finally, Erus fails to sufficiently plekliability against these entities under gn
instrumentality theory. Altbugh Erus alleges that thetiéies were each a “conduit for
Volt's breach,” Erus has failed to assert dagtual allegations to show that Volt “s¢
dominat[ed] and control[ed]” Martin Consultaptllstar, and/or Skreem as to make any
of them the instrumentality ofolt (or vice versa). Notablyalthough Erus alleges that
JMatrtin is an Officer Skreem and an owrtdrVolt, Erus asserts that Volt has other
owners and officers who are naffiliated with Skreem, Martin Consultants, or Allstay.

(Id. 1 23.) And, Erus’ concluspallegation that all of thendividual Defendants used al

of the entities as conduits for fraudulent conduct is insufficient. Therefore, the Court wil

2 The Court also finds that Erus haded to sufficiently plead Skreem, Martir
Consultants, or Allstar were, or are, théealego of JMartin. Asstated above, Erus
asserts conclusory allegationstiwregard to all of the Defielants as one group. Erus
does not assert specific factual allegationshwegard to JMartin’s relationship with
Skreem, Martin Consultants, or Allstar, ath#han he is an Officer of Skreem, i
exchange for these three enstieeing “involved” in someinidentified W%_Wlth Volt,
Volt forgave debt owed by him, and thed@d tendered shares of Volt to himd. (1 51,
109.?] ese allegations are insufficie@ornelis 2014 U.S. Dist. LEXIS 63776, at *28
(“Although [p]laintiffs appaently include B&J SmithAssociates and B&J Smith
Investments under the collective term ‘corpor@déendants,’ they failed to set forth facts
regarding each separate entity’s relatiopshith Eatza Pizza and how each separate
(Fa)ntlty e)xerused substantially total contoser the management and activities of Eatza

1zza.”).

—
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deny Erus’ Motion to add Skreem, Martin Cahants, and Allstar to Counts | and Il of

the Complaint.

ii. Count Il — N_egligent Misrepresentation (Against ASP, ASR,
Skreem, Martin Consultants, Alstar, JMartin, TMoore, and
BWenger)

To state a claim for negligent misrepeatation, (1) there must be incorregt
information given for the guidance of otherdomsiness dealings; (B)e party giving the
false information intendk or could reasonably foreseeathhe other parties would rely
on that information; (3) the party givinthe false informationfailed to exercise

reasonable care in obtaining communicating that information; (4) the other parti

D
)

actually relied on the incorrect informationtteeir determent and were justified in doinjg
so; and (5) such relian@aused their damage&ee Taeger v. Catholic Family & Cmty.
Serv, 995 P.2d 721, 730 (Ariz. Ct. App. 1999).

Rule 9(b) requires that a plaintiff allegifrgud or mistake “state with particularity

circumstances constituting fraud or mistake.” d.HR. Civ. P. 9(b).Rule 9(b) has been

|®X

interpreted by the Ninth Circuit Court to requilhe plaintiff to “state the time, place, an
specific content of the false representatiasswell as the identities of parties to the
misrepresentation.’Schreiber Distrib. Co. v. Serv-Well Furn. C806 F.2d 1393, 1401
(9th Cir. 1986);see also Vess v. l6a-Geigy Corp. USA317 F.3d 1097, 1103 (9th Cir
2003) (“Averments of fraud must be accomiganby the who, whatwhen, where, and
how of the misconduct charged.”)The plaintiff must also “sdbrth an explanation as ta
why the disputed statement was uetror misleading when made.Yourish v. Cal.

Amplifier, 191 F.3d 983, 99®th Cir. 1999).

Here, Erus asserts in its First Amended Complaint that Volt, ASP, JWenger, an

BWenger made misrepresentations regarditegyuse of the money Erus paid Volt, the
need to tender additional funds, the datéelfvery, and where éhfunds would be held,
Erus relied on those misrepresentations, ant seliance caused Erus damage. (Doc. |84
19 28-34, 36.) Further, with reglato at least some of the alleged misrepresentations,

Erus provides a timeframe @fhen the statements wereade and who made themid.(
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19 31, 33-34, 36.) Therefore, the Court fikiat Erus has sufficiely pled claims for
negligent misrepresentatiagainst ASR, ASP, BWengeaind JWenger, and will gran
Erus’ Motion to add those parties to Collhbf the First Amended Complaint.

The Court likewise finds that Erus hasfficiently pled chims for negligent
misrepresentation against JMartin and ddve based on an alter ego theony.
Specifically, Erus asserts thdivlartin is an owner of Voltid.  23), the V& Board of
Directors authorized the issuance of commaoglstn exchange for the forgiveness of the
total principal and interest balancewed to JMartin and related entitiad. (] 52-54),
the debt forgiven was $1822 but the transaction waalued at $1,927,211d( § 53),

and JMartin contributed to dercapitalizing Volt ad diverted corporate funds for hi

lv2)

own personal used. 1 52-55, 59, 62). Further, Erussarts that TMoore was an Officer
of Volt and had control over Volt's financesd accounts, and, along with the othler
individual Defendants, comingled corpaatunds from the esow account to pay
personal debt. I4. 11 56, 57, 62, 86, 133-34Erus further assextthat both individuals
were part of an agreement to defraudiEof the funds it paid to Volt. Id. § 133.)

Finally, Erus asserts that alf the Defendants particigad in a fraudulent plan anc

174

scheme to divert Erus’ funds to other corporationksl. { 59.) The Court finds these
allegations, taken together, are sufficientagsert claims that JMartin and TMoore, as
owners and/or Officers of Volt, are liabfer the alleged negligémmisrepresentations
made by Volt.

The Court finds, however, that Erus Haded to sufficiently plead claims for
negligent misrepresernian against Skreem, Martin Cornts, and Allstar. Erus doe$
not allege any direct involvement by any thiese three entities in the transactiops
between Erus and Volt. Astdded above, Erus asserts thatit transferred $116,600 to
Skreem over the course of several morghd that the transfers contributed to Volt|s

insolvency. [d. 11 45-48.) Erus also alleges tladitof the entities, including Skreem|

were used as a “conduit for Volt's breach, and share a unity of interest between ar

among them.” I@. 1 74, 79.) Erus further claimsathJMartin is an Officer of Skreen

-18 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

and an owner of Volt, and Skreem, MartinnSaltants, and Allstdwere involved” with

Volt in some unidentified way “in exchanger filnve forgiveness of the total principal and

interest balances owed to Jeffrey Martin and related entities controlled by hich. Y1 (
23, 51, 109.) However, these allegations, aldoejot establish that Skreem was direct
involved in the transactiorsetween Erus and Volt.

Furthermore, Erus fails to sufficientjylead any theories of derivative liability
against these three entities. Notably, Edees not allege any specific allegatiof

regarding any substantiabmtrol between these threetiées, on one hand, and Volt

ASP, ASR, BWenger, or JWenger—thentities and individuals who made the

representations—on the other. Erus does llej@that BWenger or JWenger are owne
of any of the three entitiespa Erus does not allege that ditin, an Officer of Skreem,
made any misrepresentations. Erus furtdees not allege that Skreem, Marti
Consultants, or Allstar shared in the proéitsl losses of Volt, ASP, or ASR. Therefor
the Court will deny Erus Mot to Add Skreem, Martin @sultants, and Allstar to
Count Il of the FirsAmended Complaint.
ii. Count V*®— Fraud (Against BWerger, ASR, and ASP)

“A showing of fraud requires (1) a repretaion; (2) its falsity; (3) its materiality;

(4) the speaker’'s knowledge of fedsity or ignorance of itsuith; (5) the speaker’s inten

that it be acted upon by threcipient in the manner reasonably contemplated; (6)

hearer’s ignorance of its falsit{7) the hearer’s reliance on its truth; (8) the right to re

on it; [and] (9) his consequent and proximate injurgée Echols v. Beauty Built Home
Inc., 647 P.2d 629, 631 (Ariz. 198 arrel v. Lux 420 P.2d 564, 568 (Ariz. 1966). Eru
must plead this clainwith particularity. SeeFed. R. Civ. P. 9(bNess317 F.3d at 1102
(“Averments of fraud must be accompaniedioy ‘who, what, when, where, and how’ g
the misconduct charged.”Neilson v. Union Bank of Cal., N,A290 F. Supp2d 1101,

3 Count IV of Erus’ FirstAmended Complaint assers independent claim for
alter ego. As detailed in section lll.cabove, Arizona does haecognize such an
K\/dependent claim. Therefore, the Courl @eny Erus’ Motion to add parties to Cour
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1141 (C.D. Cal. 2003) (“It is well-establighen the Ninth Circuit that both claims fo
fraud and negligent misrepresentation must rResg¢ 9(b)’s particudrity requirements”).

Here, Erus seeks to add BWenger, A8RJ ASP to Count V of its First Amende
Complaint. For the reasons stated above with regarrés’ claims for negligent
misrepresentation, the Court finds that Einas stated claims for relief for fraud again

these individuals and entities, and will gr&mus’ Motion to add them to Count V.

iv. Count VI — Money Had and Receéeved (Against ASP, ASR,
Skreem, Martin Consultants, Alstar, JMartin, TMoore, and
BWenger)

Erus asserts claims for “Money Had &Received” against each of the eight n¢g
defendants it seeks to add. A claim foomay had and received may be maintained
evidence “showing that the defendant haseived or obtained psession of money of
the plaintiff which in equity ad good conscience he oughtpay over to the plaintiff.”
Copper Belle Mining Co. v. Gleesoh34 P. 285, 287 (Ariz1913). Erus claims that

“Defendants improperly removed the fundsnfrcan escrow account. Plaintiff i$

informed and believes that the funds wamproperly used by Defendants for person
use and not for the benefit of Erus.” (D& T 99.) In a later Count, Erus mof
specifically asserts that MAdler, SAltmadWenger, JMartin, TMoore, and BWeng¢
“removed funds or induced Volt to removenfls from the escrow account designated 1
the Agreement for among other thingsypmrate debt and personal use.ld. (f 134.)
Erus also asserts generally that Volt transfd $116,600 to Skreeaver the period of
several weeks, and all of the entities, unlthg Skreem “serveds a conduit for Volt's
breach.” [d. 1 45-48, 74, 79, 116.)

Several of Erus’ allegations lumpethdefendants together and are vague 4
conclusory. However, in reviewing thergti Amended Complaint in its entirety, th
Court finds that Erus has sufferitly set forth facts to statdaims for relief in Count VI

against ASP, ASR, BWenger, JMartin, and TMooEgus sets forth sufficient allegation

that each of these entitiesiadividuals directly took théunds from the escrow account

and/or was directly involved in theansaction between Erus and Voltd. ([ 39, 42-43,
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v

45-48, 52-57, 134.) Therefore, the Court will grant &’ Motion as it relates to these¢
entities and individuals in Count \&F Erus’ First Amended Complaint.

However, for the reasons already discus&ads fails to sufficiently plead claimg
against Skreem, Martin Consuita, and Allstar. Therefer the Court will deny Erus’

Motion to add thosentities to Count VI.

v. Count VII — Conversion (Against ASP, ASR, Skreem, Martin
Consultants, Allstar, Martin, Moore, and BWenger)

In Arizona, “conversion is an intentidnexercise of dominion or control over a
chattel which so seriously inferes with the right of anothdéo control it that the actor
may justly be required to pay thehet the full value of the chattel.Miller v. Hehlen
104 P.3d 193, 472 (Ariz. Ct. App. 200&juoting Restatement (Second) of Torts |8
222A(1) (1965)). Erus points thhe same allegations to sppthis claim against all of
the Defendants as those discussed aboveregard to Erus’ claim for money had and
received. Therefore, for the reasons detdneitie previous sean, the Court will grant
Erus’ Motion to add Defendants ASP, ASRJartin, BWenger, and TMoore to Count
VII. The Court will deny the Mtion as to the other entities.

vi. Count VIII — Waste of Corporate Assets (Against JMartin,
TMoore, and BWenger)

Erus does not address this claim in itpf@emental Brief and, therefore, the Court
assumes that Erus abandons its request t@ades to this claim in its First Amended
Complaint. (Doc98 at 10.)

vii. Count IX — Aidin% and Abetting Breach of Fiduciary Duty
(Against ASP, ASR, Skreem, Mdin Consultants, Allstar,
Martin, Moore, and BWenger)

To establish a claim of aiding and &bwej tortious conduct, proof of three
elements is necessary: “(1) the primary tortbeasust commit a tort that causes injury to
the plaintiff, (2) the defendant must knothat the primary tortfeasor's condugt
constitutes a breach of duty; af8) the defendant must suhstially assist or encourags
the primary tortfeasor in thachievement of the breach.”Cal X-Tra v. W.V.S.V.
Holdings, L.L.C,276 P.3d. 11, 97 (Ariz. Ct. ApR012) (citing Restatement (Second) of
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Torts 8§ 876(b)).

Here, Erus asserts that Volt breachedotst@act with Erus andngaged in tortious
conduct. (Doc. 84T 27-36, 80-83, 88-93.) Forethheasons detailed above, the Col
finds that Erus has sufficiently pledathASR, ASP, BWenger, JMartin, and TMooi

were directly involved/assisted Volt in comiteg the escrow funds. Also for the

reasons discussed above, the Court findsBha has failed to suffiently plead liability

against Skreem, Martin Consultants, and Allstar.

viii. Count X — Intentional Interference with Contractual Relations
S?Aqalr_lst ASP, ASR, Skreem, Main Consultants, Allstar,
artin, TMoore, and BWenger)

“To recover for tortious interference und&iizona law, [Erusjnust prove: (1) the

existence of a valid contractual relatibns (2) [Defendant§’ knowledge of the

relationship; (3) [Defendants’] intentional infierence in inducing or causing the breach;

(4) the impropriety of [Defendants’] inference; and (5) resulting damage#IDY
Industries, LLC v. Blizzd Entertainment, In¢.629 F.3d 928, 95%9th Cir. 2011)
(citation omitted).

Here, the Court finds that Erus has p&edlaim for intentional interference with

contractual relations against ASP, ASR, &Wer, JMartin, and TMoore. Erus asser

that the individuals removed assisted in removing the funds from the escrow acco
and used those funds for pemal debt, which contributetb the failure of Volt to
perform its obligations under the contractd. (1 121, 134.) Erus also asserts th
BWenger was acting on bdhaf ASP and ASR. I¢. 11 38-43.) The Court finds thes
allegations sufficient.

The Court finds, however, that Erus Haded to assert any factual allegation
tying the funds transferred fronolt to Skreem to tl transaction at issue, or allegatior
showing intentional, interfemg conduct by Skreem. The fabiat the funds were paid
from Volt to Skreem on the time frame allegadhne, is insufficient to plead liability,
against Skreem.

Likewise, Erus fails to allege anytanfering conduct by Martin Consultants an
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Allstar.  Again, Erus’ vaguend conclusory allegationthat all of the Defendants

generally diverted money from the escrowc@amt are insufficient to state a claim.

Finally, as detailed above, Erus fails dafficiently plead dewiative liability against
Skreem, Martin Consultants, or Allstar. Tékre, the Court will dey Erus’ Motion to
add these entities to Count Xtbke First Amended Complaint.

ix. Count XI-RICO, 18 U.S.C. § B61 (Against ASP, ASR, Skreem,
Martin Consultants, Allstar, JMartin, TMoore, and BWenger)

The Federal Racketeer lnfinced and Corrupt Orgaations Act (“RICO”), 18
U.S.C. 88 196kt seq, provides a private cause of aatifor “[ajny person injured in his
business or property by reason of a violatiosedtion 1962 of this chapter.” 18 U.S.C
§ 1964(c). Section 1962(c) &ICO makes it “unlawful foany person employed by o
associated with any enterprise engaged in, or theitagivof which affect, interstate
commerce, to conduct or participate, directly or indirectly, in the conduct of {
enterprise’s affairs through a pattern ofketeering activity oicollection of unlawful
debt.” Thus, to state a claim under secti®62(c), “a plaintiff must allege (1) conducf
(2) of an enterprise, (3) through a patteand (4) of racketeering activity.Jarvis v.
Regan 833 F.2d 149, 151-52 (9th Cir987) (internal citations omitted).

Here, Erus asserts that Volt and alltié other Defendants, in making multipl
fraudulent misrepresentatiotisrough the mail or wire trafers, “have conducted, ant
have conspired to conduct, the affairs of Volt through a patterackéteering activity in
violation of 18 US.C. § 1962(c), (d).” (Doc. 84 {®1-31.) The Counwill grant Erus’
Motion to add ASP, ASR, and Badger to this claim, as Erasserts specific allegation
regarding their involvement in making allegenisrepresentationggarding use of the
funds Erus paid Volt, delivery of the produand the need for additional payments fro
Erus. (d. 11 27-36, 39, 41-43.) Tli@ourt will further grant ErudMotion with regard to

JMartin and TMoore because Erus asserts, ths owners or Officers, JMartin and

TMoore specifically either removed Erus’ mgneut of the escrovaccount or induced
Volt to do so “for among other thingsprporate debt and personal usdd. {{ 133-34.)
The Court will deny Erus’ Motion to add &em, Martin Condtants, and Allstar
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to this Count because Erus fails to allegey direct particigtion in the alleged
racketeering activity by any diese entities. Erus asserts in its Supplemental Brief
these entities “made multiple false statements and fraudulent misstatements
conspired with other Defendants do so.” (Doc. 98 at 18 However, Erus fails to

identify any such fraudulentaements made by any of tkeentities, or any facts tg

establish that they “conspiredd make such statementsWasco Prods. v. Southwall

Techs., InG.435 F.3d 989, 990 (9t@ir. 2006) (Courts “have quired the plaintiff to
plead at least the basic elements of tlaspiracy, especially the existence of @
agreement.”) Therefore, the Court will gr&rus’ Motion to addASR, ASP, BWenger,

JMartin, and TMoore to CourXl of the First Amended Complaint, and will deny the

Motion as to the remaining entities Erus seeks to add.

X. Count XII — Conspiracy (Against JMartin, TMoore, and
BWenger)

“[L]iability for civil conspiracy requireshat two or more idividuals agree and
thereupon accomplish ‘an undgrlg tort which the allegé conspirators agreed tq
commit.”” Zowine v. PrussinNo. CV-14-00892-PHX-GMS2016 U.S. Dist. LEXIS
17533 (D. Ariz. Feb. 12, 2016) (quotiligells Fargo,38 P.3d at 36). “A mere agreemer
to do a wrong imposes no liability; an agreement plus a wrongful act may resi
liability.” Id.

Here, Erus asserts that on or abdwgust 4, 2014,JMartin, TMoore and

BWenger “and each of therknowingly and willfully cmnspired and agreed among

themselves to damage the pl#f by depriving it of the berfés of this contract by
inducing Volt to breach the Agreement,” agakch individual “remaved funds or induced
Volt to remove funds from the escrow account.” (Doc. 84 | 133-34.) For the rex
detailed above, the Court finds that Erus safficiently pled claims for conspiracy
against JMartin, BWenger, and TMoore. Theref the Court will grant Erus’ Motion tg
add them to this Count.

IV.  Motion for Settlement Conference

On April 6, 2016, MAdler filed a Motiorfior Referral to a Magistrate Judge for
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Settlement Conference. (Doc..p4In his Motion, MAdler aserts that “[n]Jo good faith

settlement discussions have occurred. Enmail$he subject been @xanged in the past

few days regarding settlememit nothing specific. Nofters have been made by any

party.” No other party hassponded to MAdler's Motiorand the time to do so ha
passed. LRCiv. 7.2(c).

The Court’s Scheduling Order in thmsatter (Doc. 36), amended by the Court
Order at Doc. 49, pvides the following:

8. Good Faith Settlement talks

All parties and their counsel shall meetperson and engage in good faith
settlement talks no later thffanuary 18, 2016] Upon com?letlon of such
settlement talks, and no later thegven daysafter the deadline set forth in
the preceding sentence, the partieslistie a Joint Report on Settlement
Talks. The Report shall (a) informehCourt that the parties engaged in
good faith settlement tadk (b) state the outcome of such talks; and (c)
Indicate whether the parties neeslsigtance from the Court in seeking
settlement of the case. The partissall promptly file a Notice of

Settlement with the Court at any timéaen settlement is reached during the
course of this litigation.

However, MAdler's Motion indiates that the parties hawet yet engaged in good
faith discussions. Further, the docket reflébtst the parties have not filed the requirg
Joint Report on Settlement Talk Accordingly, the Court W Order the parties to show
cause why sanctions should o imposed for their failureo comply with the Court’s
Order*

Accordingly,

IT IS ORDERED that Erus’ Ex Parte Applit@n to Amend Case Managemelr|
Order, or Alternatively, to Vacate B and Schedule New Case Managem
Conference (Doc. 64) is granted as preddin this Order. The Court's Cas
Management deadlines are extended as follows:

e The deadline for complety MAdler's deposition iSeptember 16, 2016
e The deadline for completing fact discover@stober 28, 2016

~ " Notably, Erus’ Motion to modify the @lirt’s case management deadlines dd
not include a request for antersion of the deadline to emggain good fah settlement
discussions. (Docs. 64, 65.)
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The parties shall provide full amdmplete expert disclosures Bugust 26, 2016
Rebuttal expert disclosures shall be complete8dgytember 23, 2016

Expert depositions shall be completeddxstober 28, 2016

Dispositive motions shall be filed no later tHaacember 16, 2016

IT IS FURTHER ORDERED that Erus’ Motion toCompel Deposition of

MAdler (Doc. 69) is granted as provided in this Order.

IT IS FURTHER ORDERED that Erus’ Motion to amnd to add parties (Doc

66) is granted in part ardknied in part as follows:

Erus’ Motion to add parties to @ot IV (Alter Ego) is denied.

Erus’ Motion to add parties to Count VIII (Waste of Corporate Assets) is denig
Erus’ Motion to add ASP @ASR to Counts I, II, 1ll, VVI, VII, IX, X, and Xl is
granted.

Erus’ Motion to add BWenger to Counits, V, VI, VII, IX, X, Xl, and Xl is
granted.

Erus’ Motion to add JMartin and TMoote Counts I, VI,VII, IX, X, XI, and
Xll is granted.

Erus’ Motion to add Martin ConsultatSkreem, and Allstar is denied.

IT IS FURTHER ORDERED that within14 daysof the date of this Order, Erus

shall file a clean (non-redlingd-irst Amended Complaint thas consistent with this

Order (specifically, omitting any claims/D&@ants the Court did not permit leave o

amend to add).

IT IS FURTHER ORDERED that Erus is resporide for serving the newly

added Defendants pursuant to Rule 4 efflederal Rules of Civil Procedure.

IT IS FURTHER ORDERED that service under Rule 4(m) of the Federal Ru

of Civil Procedure runs from the date ®HIS ORDER (not the filing of the First

Amended Complaint aamuthorized herein).

IT IS FURTHER ORDERED that if any Defendant believes Erus failed 1

comply with this Ordein the to-be-filed First AmendeComplaint, such Defendant ma
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file a motion to dismiss.

IT IS FURTHER ORDERED that all new Defendastare bound by the Court’s
Rule 16 Scheduling Order (Doc. 36), as adex by the Court’s Order at Doc. 49 ar
this Order, unless such Defendant n®over a supplemental Rule 16 confereng
contemporaneous to respondinghe First Amended Complaint.

IT IS FURTHER ORDERED that Erus shall serve a copy of the Court’s Rule
Scheduling Order (Doc. 36), the Court’'s Qmr 6, 2015 Order amending the Rule ]
Order (Doc. 49), and this Onden each newly added Deigant with the summons ang
amended complaint.

IT IS FURTHER ORDERED that in light of the Court’s Orders on Erus’ Motio
to add parties, anelxtending the discovery and disfin® motion deadlines, the Motiong
for Summary Judgment pending at Docs. 10@ 804 are denied without prejudice. Th
Court grants Defendants MAdler, SAltman, and JWenger leave to eacloniée
additional motion for summary gigment on Erus’ claims its to-be-filed First Amended
Complaint®

IT IS FURTHER ORDERED that Erus’ Motion Pursud to Rule 56(d) (Doc.
112) is denied as moot.

IT IS FURTHER ORDERED that within14 daysof the date of this Order, the

parties shall show cause in writing why sanctions should not be imposed for the p

failure to comply with the Cotis Orders to engage in godaith settlement talks no later

than January 18, 2016, and to file a Joint Repo Settlement. In their responses, the
I
I
I

" Defendants are reminded that they mfuly comply with the Local Rules of
Civil Procedure in filing a motion for summajydgment, includinghat motions must

“be in a fixed-pitch type size no smaller than ten (10) pitch (10 letters per inch) of i

gro ortional font size no smaller than Pp&int, including any footnotes.” LRCiv.
.1Fb)(1). All motions for summary judgment must also fudgmply with the

d
requirements of Rule 56.1 of thedal Rules O?CiVH Procedure.
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parties shall also provide @l positions as to whethéhis case shouldbe referred to
another Magistrate Judge for the purposes of conducting a settlement conference.
Dated this 7th daof June, 2016.

JEn\__

Honbrable Johni Z. Bae
United States Mgistrate Jude
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