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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gold Star Resources, LLC, No. CV-14-02733-PHX-NVW
Plaintiff, ORDER
V.

Joseph D. Balser et al.,

Defendats.

Before the Court is Defenda Balser's Motion to Sefside Default (Doc. 53),
Defendant Morris’'s Motion toSet Aside Default (Doc63), Plaintiff's Motion for
Judgment by Default (Doc. 58), and the patt@ccompanying bris. For the reasons
that follow, the Defendants’ Motions to tS&side Default will beconditionally granted
and Plaintiff's Motion for Judgnme by Default will be denied.

[ BACKGROUND
Plaintiff Gold Star Resources, LLC, (“Golgtar”) claims to be the victim of “a

sophisticated scheme or confidence game desitmdefraud.” (Doc. 42t  9.) Here is
how the “scheme” allegedly woekl: Defendant Joseph Balsa scientist, claimed to
have a unique method for identifying andragting gold and silvedeposits from older
mining claims. Kd.) Defendant James Morris, the owé various minng properties in
Arizona, vouched for Haer's methods. 1¢.) Other defendants confirmed Balser
methods. Id.) In reliance on these representatidadeld Star raised millions of dollars

bought hundreds of mining claims in Arizona, and began constructing a chemical
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for the purpose of extracting gold and silveitd. @t 11 12, 13, 19.) The plant nevg
produced any meaningful quargg of gold and silver, anBlalser’'s method could not be
confirmed through an independent laboratorid. &t 11 20, 22.) Gol&tar sued Balser
and Morris for securities violations, racketeeri fraud, conversiofgreach of covenant
of good faith and fair dealing, éach of contract, and conspiracyd. @t 11 49-88.)
Balser failed to respond tGold Star’'s amended comamt by Mard 23, 2015.

Accordingly, Gold Star appléefor entry of default as tBalser (Doc. 21), and default

was entered on April 2 (Doc. 27).

Likewise, Morris failed taespond to Gold Star’'s amended complaint by April
2015. Accordingly, Gold Star applied fentry of default as to Morris (Doc. 28), an
default was entered on April 10 (Doc. 29).

On July 31, Balser moved &et aside the entry of default against him. (Doc. 5
In his affidavit (Doc. 53-1), he explained likd not receive a copy of Gold Star’
complaint until weeks afteservice had been executedMarch 1. He further explained

that, due to his limited resirces and communication capabibtiée was unable to retaif

an attorney quickly and was unable to explais circumstances to his attorney unii

meeting with him on May 29.

On August 17, Morris moved to set aside #ntry of default against him. (Doa.

63.) In his affidavit (Doc. 63-1), he expt&d he did not receive a copy of Gold Stai
complaint until May. He furthreexplained he thought Balsg attorney was representing
him as well as Balser. After he discovereldentvise on July 17, hasked the Court for
an extension of time and retainedawyer, whom he instructed file an answer as soor
as possible.

Gold Star opposeboth motions. (Do&4.) In response tBalser's motion, Gold

Star argues that an email sent by Balsatterney on March 26,045, belies Balser’'s

claim that he could not quickly communicatgh an attorney antshdicates unreasonable
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delay. In response to Mosits motion, Gold Star argues Morris’s affidavit is inadequate,

false, and inconsistent with Balser's affitta Gold Star alsoclaims that neither
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defendant has a meritoriousfdnse to the underlying alldgms and that setting aside

these defaults would unfairlgrejudice Gold Star. For ¢ise same reasons, Gold St

moved for default judgment agairialser and Morris. (Doc. 58.)

[I.  ANALYSIS
“The court may set aside antgnof default for god cause . . . ."Fed. R. Civ. P.

55(c). “To determine ‘good cause,” a coontist consider three factors: (1) whether t
party seeking to set aside the default engagedilpable conduct #t led to the default;
(2) whether it had no meritorious defense(3)rwhether reopening the default judgme
would prejudice the otherpty. This standard, which isdlsame as is used to determir
whether a default judgemt should be set asidader Rule 60(b), idisjunctive, such that
a finding that any one of the$actors is true is sufficient reas for the district court to
refuse to set asidthe default.”United States v. Sgned Pers. Check No. 730 of Yubran S
Medle, 615 F.3d 1085, 1091 (9th Cir. 2Q1@lterations and citations omitted).

“Crucially, however, judgma by default is a drastic eyt appropriate only in
extreme circumstances; a casleould, whenever possible, lecided on the merits
Additionally, while the same test apmiefor motions seekp relief from default
judgment under both Rule 55(ahd Rule 60(b), # test is more liberally applied in thg
Rule 55(c) context . . .dzause in the Rule ¥ontext there is no iatest in the finality of
the judgment with wich to contend.” Id. at 1091 & n.1 (alteration and citation
omitted).

A. Neither Defendant Engaged in Culpable Conduct

“A defendant’s conduas culpable if he has receeactual or constructive notice
of the filing of the action anohtentionally failed to answer. . .[T]he term ‘intentionally’
means that a movant cannot tbeated as culpable simpfgr having made a conscious
choice not to answer; rathdqg treat a failure to answer aslpable, the movant mus
have acted with bad faith, suels an intention to taked@antage of the opposing party

interfere with judicial decisionmaking, otherwise manipulate ¢hlegal process.ld. at
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1092 (alteration and citations omitted) (@masis in original). Typically, when &
defendant’s conduct is deemed culpable, “there iserplanation of the default
inconsistent with a devious, deliberatellfw, or bad faith falure to respond.” Id.
(citation omitted).

1. Balser
Balser has offered a plausible explanation his default, consistent with goog

faith conduct. According to his affidayiboc. 53-1), the complairwas served on him
by delivery to his wife on March 1, 2015. Kes living in a different city at the time
with limited contact with higamily. The complat was then placeavith other mail,
which was forwarded to him weeks late Due to his limited resources an
communication capabilities, heould not retain arattorney quickly. His employer
eventually retained aattorney for him. He was not altie explain his circumstances t(
his attorney until meetingith him on May 29, 2015.

In response to this explanation, GoldarSpoints to an email sent by Balser
attorney on March 26, 2015.(Doc. 64-1.) From this eai, Gold Star draws two
inferences: (1) Balser’s affidavit is false besauBalser was apparently able to contact
attorney quickly, and (2) Balser’s delaynmving to set aside default was unreasona
because he was representedaoy attorney several days before default was ente
Neither of these inferences is valid.

First, the fact that Balser had remetation as of Malt 26, 2015, does not
contradict his affidavit. Balser does noesiy when he retained counsel. Although |
states he was unable to explain his circunt&ano his attorney until May 29, 2015, th;
statement is consistent with his claim lohited communication capabilities. Indeed
Balser’s attorney attested that, thoughwees retained on March 26, he was not able
collect essential information until mesgi with Balser on May 29. (Doc. 65-1.)

Second, the fact that Balser had repn¢stion as of Marcl26, 2015, does not
make his delay in moving to set aside défainreasonable. Balser's attorney acty

prudently by emailing Gold Sta attorney on March 26, asig for a withdrawal of entry
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of default. (Doc. 64-). The subsequent dglan moving to set ade default is somewhat
understandable givenahBalser’s attorney could notlext necessary information from
Balser until May 29. (Doc. 65-1.)

Even if the delay were unreasonable, it would not establish an “intention to
advantage of the oppog party, interfere with judiciatiecisionmakingor otherwise
manipulate the legal processMesle, 615 F.3d at 1092 (ctian omitted). At most,
unreasonable delay waliindicate error on the part &alser’'s attorney. And “on @
motion to set aside a defaultaefault judgment, courts have been reluctant to attributs
the parties the errors ofdin legal representatives.Jackson v. Beech, 636 F.2d 831, 837
(D.C. Cir. 1980) (citation omitted). There& Balser has not engaged in culpal
conduct.

2. Morris
Morris has also offered a plausible ex@taon for his default, consistent with

good faith conduct.According to his affidavit (Doc. 63), the complaint was served o
him by delivery to @aaomeless man staying at his hooseMarch 14, 2015. Morris wag

out of town and had allowed the man to saafis house. The malid not tell Morris of

the complaint. Morris firstliscovered the compgla when he returned home in May.

Morris then spoke witlBalser, who said his attorney wdulepresent both of them. |
was not until July 17 that Mogifound out he was not beingpresented. He then aske
the Court for an extension of time and retaiaddwyer. He instrued his lawyer to file
an answer as soon as possible.

Gold Star contends Morris’s affidavit isadequate, false, andconsistent with
Balser’s affidavit. No persisave evidence supports these contentions. Morris’s affid:
suffices to show he did not gage in culpable conduct.

B. Both Defendants Have Raised Meritorious Defenses
“All that is necessary to safy the ‘meritorious defem®s requirement is to allege

sufficient facts that, if true, would constitudedefense: the quesn whether the factual
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allegation is true is not to be determin®dthe court when itetides the motion to se
aside the default.’"Mesle, 615 F.3d at 1094 (altdran and citations omitted).

Balser raises various defenses in his affidgDoc. 53-1), inaiding: his methods
are valid scientific processes; he awahonestly represented his processes 4
conclusions; he never plarthto deceive; he ner had a written agement regarding his
services; and he never made tstatements attributed tonhiin the complet. These
facts, if true, would constituteneritorious defenses. Golgtar's contention that the
defenses are false is beside the point.

Morris raises defenses in his motion to aside default (Doc. 63): he denies th
scheme attributed to him the complaint, and he pointgit that the land sale contract
he sold contained no warranties or promiseg Would give rise tdGold Star's claims
against him. These facts, if true, wo@also constitute meritorious defenses.

C. Plaintiff Would Not Be Prejudiced by Setting Aside the Defaults
“To be prejudicial, the setting aside [tife default] must rest in greater harm

than simply delayingesolution of the case. Rathergthtandard is whether plaintiff’'s
ability to pursue his clan will be hindered.” TCI Grp. Life Ins. Plan v. Knoebber, 244
F.3d 691, 701 (9th €i2001) (alteration and citations omitted).

Setting aside these defaultdlwot hinder Gold Sir’s ability to pursue its claims,
There is no indication the defaults have resulie “tangible harm such as loss g
evidence, increased fficulties of discovery, or geater opportunity for fraud o
collusion.” Thompson v. Am. Home Assur. Co., 95 F.3d 429, 433-3{6th Cir. 1996),
guoted with approval in Knoebber, 244 F.3d at 701.

Gold Star contends the defmuhave prolongethe litigation, inceased its costs,
and given the defendts an opportunity to ph for an adverse outc@m But this is just
to say the defaults have caused delay. Mere delay is not prejudice.
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[I11.  CONCLUSION
For the reasons stated abogepd cause exists to setdesthe entry of default as

to defendants Balser and Maxri This good cause extenttsthe defendants’ spouses

who are parties to this action only beca@sd Star contends the defendants incurr
liability in furtherance of ta communities of their respeativnarriages. (Doc. 42 at 2.)
Entry of default as to defielants Balser and Morris wilherefore be set aside, o
the condition that they each fifdeadings in response to Gold Star’'s amended compl
no later than October 20, 201%o0ld Star’s requédor attorney’s feess denied without
prejudice to renewal at the end of this cagleen all requests for attorney’s fees may

considered at once. Gold Star’s matifor default judgment will be denied.

IT IS THEREFORE ORDERED that Defdant Balser's Motion to Set Aside

Default (Doc. 53) and Defendant Morris’s ki to Set Aside Default (Doc. 63) arg
granted, on the condition th&alser and Morris each filpleadings in response td
Plaintiff's Amended Complaint (Doc. 420 later than October 20, 2015.
IT IS FURTHER ORDERED that Plaintis Motion for Judgment by Default
(Doc. 58) is denied.
Dated this 6th daof October, 2015.

Ao VW e

” ~ Néeil V. Wake
United States District Jue
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