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v. Breg Incorporated et al Doc.|63

woO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Thomas Weissmuelleet al, No. CV-14-02802-PHX-JJT
Plaintiffs, ORDER

V.

Breg Incorporatecgt al,

Defendants.

At issue is Defendant Breg, Incorpadis Motion for Summary Judgment Unde
the Statute of Limitations (&. 53, MSJ), to which Plaiffs Thomas Weissmueller ang

=

Cynthia Weissmueller filed a Response (D68, Resp.) and Defendant filed a Reply
(Doc. 59, Reply). The Court bed oral argument on the Mon on June 27, 2016. (Doc
62.) For the reasons that follow, the CourtdB that Plaintiffs have shown there is|a
genuine issue of material faas to the discovery of threclaim and Defendant is nof
entitled to judgment as a matter of law.eTGourt therefore dees Defendant’s Motion
for Summary Judgment.
l. BACKGROUND

Plaintiffs Thomas and Cynthia Weissmueller brought this case following |a
shoulder surgery that Mr. Weissmueller undent in 2006 in which the operating
surgeon used a medical device known gsam pump to administer pain medication
following the surgery. Riintiffs allege that the pain pungaused permanent injury to Mr|.
Weissmueller’s shoulder. A product identificen label that Plaintiffs uncovered i

discovery in 2012 shows that Defendant Biethe manufacturer dhe pain pump. The
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sole issue before the Court is whether Ritig claims are barred under the statute
limitations.

A. Mr. Weissmueller's Surgeries

The following facts are undisputed usseotherwise indicated. Dr. David Bailig
performed two shoulder sweges on Mr. Weissmueller—orma November 7, 2005, ang
the other on March 27, 2006—in which heds pain pump. (Doc. 54, Defendant Bre
Inc.’s Statement of Facts In Support &f Motion for Summary Judgment (DSOF), Ex.

Deposition of David Bailie, M.D. (Bailie Depat 9:1-8, 20:22-21:1.) The pain pump

used in the March 27, 2006 surgery gave tesehis lawsuit. Afer that surgery, Mr.
Weissmueller suffered from such intense phet his right arm was essentially useles

(Doc. 58, Plaintiffs’ Memorandum of kain Opposition to Defendant’'s Motion fol

Summary Judgment (PSOF), Ex. 4, Depositof Thomas Weissmueller (Weissmuellg

Dep.) at 147:9-24, 173:21-25.)

For both surgeries, there was conflicteagdence about wheth®r. Bailie used a

pain pump manufactured by I-Flow, Incorpted or one manufactured by Breg. Dr.

Bailie’s operative report for the NovemberZD05 surgery indicated hesed a Breg pain
pump, and the nursing record contained a pecodlentification sticker for the Pain Car
3200, which is manufactured by Breg. (Baibep. at 20:7-12; DSQFEX. 2, Nov. 7,

2005 Nursing Record.) Howene billing letter from Dr. Bailies office dated December

5, 2005 and addressed “To Whom It May Gamn¢ stated that he used an ON-Q Pai

Pump, which is manufactured bylow. (Bailie Dep. at @&5-23, 8:15-19; DSOF, Ex. 4
Dec. 5, 2005 Letter.)

Dr. Bailie’s operative report for the Mar@7, 2006 surgery also indicated he us
a Breg pain pump. (Bailie Dep. at 9:19-240: DSOF, Ex. 7, March 27, 2006 Operati\
Report.) Unlike in the fst surgery, the nursing record frams surgery did not contain &
product identification sticker. (DSOF, Ex. Blar. 27, 2006 Nursm Record.) A billing
letter from Dr. Bailie’s office dated Aprib, 2006 and addressed “To Whom It M3
Concern” stated that he used an I-FIGM-Q Pain Pump. (Baili®ep. 7:9-13, 8:20-24;
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DSOF, Ex. 8, April 5, 2006 Letter.)

B. Plaintiffs’ Investigation and Lawsuits Against I-Flow

In 2008, Plaintiffs retained the law firm Wagstaff @artmell LLP to represent
them in their lawsuit for th injuries arising from Mr. Wiesmueller's March 27, 2006
surgery. (PSOF, Ex. 1, Affidawf Jeffrey M. Kuntz, EsqiKuntz Aff.) { 6; PSOF, EX. 5,

Thomas P. Cartmell Affidavit (CartmellfR) 1 6.) Thomas P. Cartmell and Jeffrey M.

Kuntz acted as primary counsel. (Kuntz Aff. { 6.)

Mr. Kuntz testified that he reviewed the operative report and the billing letter from

Mr. Weissmueller's March 27,006 surgery and fowhthat they conflited on the issue
of whether I-Flow or Breg manufactured thernppump used in theurgery. (Kuntz Aff.

1 7.) Subsequently, he stated that he “célseearched all of # . . . records from the
hospital . . . and from the surgeon . . r fadditional information identifying the
manufacturer” but was unable to find any mhation. (Kuntz Aff. § 8.) Mr. Kuntz and
Mr. Cartmell stated that “[b]ecause it waspossible that both companies manufactur
the pump, we did not feel was proper to sue both mafacturers.” (Kuntz Aff. § 8;
Cartmell Aff. § 8.) Instead, they testified thgtlhey decided thathe best course of
action was to speak directly to Dr. Baili¢kuntz Aff. § 9; Cartmell Aff. § 9.) Mr. Kuntz

flew to Arizona to meet with Dr. Bailie tdiscuss which pain pump was used, and Dr.

Bailie “had no hesitation whetelling [Mr. Kuntz] that it ha to have been an I-Flow

pump” and that he “had stoppeising Breg pumpby the date of that surgery.” (Kuntz

Aff. 1 10.)

Mr. Kuntz and Mr. Cartmell testified th#tey concluded, ls&@d on the evidenceg
they had gathered, that Dr. iBa had used an I-Flow paipump in the surgery. (Kuntz
Aff.  12; Cartmell Aff. § 11.) They also statdtht they “believed that filing suit agains

Breg would be an ethical violation, as wa#l a violation of . . Section 128.7 of the

[California] Code of Civil Procedure, or Rule 11 of the Federal Rules of Civil

Procedure.” (Kuntz Aff.  13; Cartmell Aff. i2.) On August 22, 2008, Plaintiffs filec

their first lawsuit, in California state coudgainst I-Flow and sixteen other defendants.
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(DSOF, Ex. 10, August 22, 2008 Compl.) Theigd not name Breg as a defendaid.)(
Plaintiffs voluntarily dismissed the lawsuwt February 18, 201GDSOF, Ex. 11, Feb.
18, 2010 Voluntary Dismissal.) On Februa2®, 2010, Plaintiffs filed their second
lawsuit, in Arizona federal district cayragainst I-Flow and two other defendants.
(DSOF, Ex. 12, Feb. 23, 2010 Compl.) Agatiney did not name Bg as a defendant
(Id.) Mr. Kuntz and Mr. Cartwell testified thétey were “convinced we sued the right
party” because I-Flow did not immediatelyisa the issue of product identificatiory.
(Kuntz Aff.  16-17; Cartmell Aff. § 16-17.)

C. Dr. Bailie’'s Deposition

In January 2011, I-Flow qriested the deposition @fr. Bailie on the issue of
product identification. (DSB, Ex. 13, January 2011 Eais.) During Dr. Bailie’s
deposition on February 11, 2Q11e testified that he didot remember which pain pump
he used in Mr. Weissmueller’s surgeries. (Bdlep. at 13:5-8.) He stated that the billing
letter sent by his office after the surgerieswWea form letter that isot dictated by case,”
and that his operative reports are generallyena@curate than these billing letters. (Bailje
Dep. at 7:1-2, 12:22-13:16.) He testifiechthlthe only billing letter his office had ever
sent for a pain pump was the I-Flow letter, vilweas provided by I-Flow. (Bailie Dep. alt
11:24-12:13.)

Dr. Bailie also testified that he switahérom Breg to I-Flow'sometime in 2005”
and did not recall using Bregain pumps in March 200¢Bailie Dep. at 21:24-22:5,
22:19-21.) However, he stated thatter 2005, if no I-Flow pa pumps were available a
the surgical facility, he would have usedBeeg pain pump. (Bailidep. at 24:5-15.)
Finally, he testified that “th@ursing record where they pilite [product identification]
sticker” would be the most lrable source of data, but noctusticker appeared in the
nursing records from Mr. Weissmueller's 2086gery. (Bailie Depat 13:9-24, 17:6-20.)

Mr. Kuntz stated that Dr. Bailie’s “deptisn did not change migelief that I-Flow
had manufactured the pain pump used eNfarch 2006 surgery.” (Kuntz Aff. § 19.)
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D. Elite Care Records

In 2010, I-Flow hired Itigation Management, Inc(LMI) to collect Mr.
Weissmueller's medical records and store then electronic database. (DSOF, Ex. 1
Deposition of Angela Browng (Browning Dep.) at 116:10-14.) On November 24, 20!
LMI created accounts for several employeesP#intiffs’ law firm so they could
download the records. (Browning Dep. at611B-22.) In July 2011, the employees
Plaintiffs’ law firm had access through tdatabase to Mr. Weissmueller’s records fro
Elite Care. (Browning Dep. dt20:10-25.) The Elite Careaerds contained the Paincar
3200 product identificationtisker from the pain pump usea Mr. Weissmueller's 2006
surgery, which showed thd&reg was the manufacturgfDSOF, Ex. 17, Elite Care
Records.) The Elite Care rads were available to Plaiffs’ law firm from July 2011
until February 2012, but thérm did not download them(Browning Dep. at 121:7-
122:9.)

Mr. Kuntz testified that he and a paralegal at his firm discussed which reg
from the LMI database might have relevamiormation for Mr. Wéssmueller's case.

(Kuntz Aff. § 21.) The database containetb Tecords from multipl@roviders, and the

firm had to pay $30 per dowad. (PSOF, Ex. 10edical Order Transaction Report;

PSOF, Ex. 12, LMI Weissmueller Records.eTirm downloaded several records but n
the Elite Care records. (PEOEXx. 11, Chart of Plairfts’ Downloads.) On April 23,
2012, I-Flow’s counsel fiormed Plaintiffs’ cousel that the Elite Care records containg
the Breg product identification sticker. $DF, Ex. 23, April23, 2012 Email from
McLaughlin to Kuntz.) Shortly thereafter, dttiffs stipulatedto dismiss the action
against I-Flow. (DSOF, Ex. 24, May 24)12 Stip. to Dismis With Prejudice.)

E. Plaintiffs’ Lawsuits Against Breg

On December 4, 2012, Plaintiffs filedeth third lawsuit, this time back in
California state court, and named Breg atefendant for the firdime. (DSOF, Ex. 25,
December 4, 2012 Compl.) Mr. Weissmueiecase against Breg was part of

consolidation of cases, and aRitiffs’ attorneys traveledto California for status

5

rord:

a




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

conferences and participated in two coudewved mediations. (Kuntz Aff. § 25; Cartme
Aff. 122.) The case did not settle, and ongAst 5, 2013, Plaintiffs stipulated tc
voluntarily dismiss the action. (DSOF, EX6, August 5, 2013 Rpiest for Dismissal;
Kuntz Aff. §25; Cartmell Aff. §22.) TheCalifornia court’s order of dismissal of
Plaintiffs’ claim against Bregs dated Novembet, 2013. (DSOF, Ex26, Nov. 4, 2013
Order of Dismissal.)

Plaintiffs filed the present lawsuit, @in fourth, on March28, 2014, in Arizona
state court and named BregddDr. Bailie as Defendants. @DF, Ex. 6, March 28, 2014
Compl.) When Plaintiffs mowkto voluntarily dismiss DrBailie without prejudice, the
dismissal created complete diversity betwdenparties, and Breg removed the action
this Court. (Doc. 1-3 at 73-7Mot. to Dismiss Dr. BailieDoc. 1, Notice of Removal.)

Before Breg removed the action, the steteirt denied Breg’s motion to dismiss on

statute of limitations grounds, concluding tlaajury question exists as to the date
accrual. (Doc. 1 at 238, Arizor&uperior Court Minute Entry.)

This Court set a bifurcated discovenhedule (Doc. 43), allwing the parties to
initially conduct discovery andlle dispositive motions as to the statute of limitation
Breg now moves for summary judgmemt statute of limitations grounds.

. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttltaere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@}jsenberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underishstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly precluds
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab

jury could return a verdict for the nonmoving party’’
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In considering a motion for summary judgmethe court must regard as true th
non-moving party’s evidence, iifis supported by affidavits ather evidentiary material.
Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Hower, the non-moving party
may not merely rest on its pleadings; it musiduce some significant probative eviden
tending to contradict the awing party’s allegations, thdvg creating a material questiof
of fact. Anderson477 U.S. at 256-57 (holding thaetplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgifiestt);
Nat’'| Bank of Ariz. v. Cities Serv. C&@91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befebted by relying dely on conclusory
allegations unsupported by factual datdaylor v. List 880 F.2d 1040, 1045 (9th Cir
1989). “Summary judgment musé entered ‘against a pariho fails to make a showing
sufficient to establish the exeénce of an element essentialthat party’s case, and of
which that party will bear thieurden of proott trial.” United States v. Cartef06 F.2d
1375, 1376 (9th Cir. 1990) (quotitZelotex 477 U.S. at 322).

lll.  ANALYSIS

Plaintiffs’ Complaintalleges that the pain pumpeadgin Mr. Weissmueller's 2006
surgery caused “the destruction of and aholysis in his right shoulder.” (March 28
2014 Compl. § 26.) The Compia also alleges that Plaiffs’ counsel initially filed a
lawsuit against I-Flow based @r. Bailie’s representation thae believed hesed an |-
Flow pain pump in the surgery. (March 28)14 Compl. § 36.) The Complaint allege

that after nearly four years of litigation, Riaifs’ counsel receivethe Elite Care records

that contained the product identification stickalicating that the pain pump was in fa¢

manufactured by Breg. (Mar@8, 2014 Compl. { 38.)
A. The Discovery Rule

Defendant asserts that Plaintiffs’ caudeaction accrued as of 2008, when M.

Weissmueller realized he had been injuredi®y pain pump used in his 2006 surger
and, because Plaintiffs did not file thisvisuit until March 28, 2014, the claim is barrg

under the statute of limitationgMSJ at 7-8.) Plaintiffs argue that the discovery ru
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should be applied ttoll the statute of limitations. (Respt 4.) They contend that the)

have not slept on their rights, but rathewdangaged in litigation for over six years

(Resp. at 8.) They further contend that thlegiuse of action accrued on April 23, 201
when Plaintiffs’ counsel fst viewed the product idé&fication sticker from Mr.

Weissmueller's surgery. (Respt 5.) Alternatively, Plaitiffs argue that there is a

genuine dispute of fact as to whether their claims accrued before April 23, 2012. (Reé

7.)

Under Arizona law, a personal imyl product liability action must be
“commenced and prosecuted within two yeater the cause of action accrues.” A.R.
8§ 12-542(1). In a case wheresttcomplaint shows on its face that the cause of actio
barred by the statute of limitafis, the burden is on the piaff to show the statute
should be tolled.'Ulibarri v. Gersentberger871 P.2d 698, 702 (#&. Ct. App. 1993)

(citing Cooney v. Phoenix Newspapers, Jn@0 P.2d 1185, 1187 (Ariz. Ct. App. 1989)).

The “discovery rule” can be pped to toll the accrual of aaction where the “injury or
the act causing the injury, or both, havemadlifficult for the paintiff to detect.”Gust,
Rosenfeld & Henderson v. itential Ins. Co. of Am898 P.2d 964, 967 (Ariz. 1995
(quoting April Enters. V. KTTY 195 Cal. Rptr. 421, 43@Ct. App. 1983)). Under the
discovery rule, “a cause of action ‘accrues’ whies plaintiff discovers or by the exercis
of reasonable diligence shouldvieadiscovered that he @he has been injured by
particular defendant’s conduct.Lawhon v. L.B.J. Istitutional Supply, In¢.765 P.2d
1003, 1007 (Ariz. Ct. App. BB) (emphasis in original).

The parties disagree as to whether tis¢ fer the discovery rule is subjective @
objective. (Resp. at 4; Reply at 4-5.) Plaintiffs relyWalk v. RingandDoe v. Rodor
the proposition that “[a] plaintiff has no duty to file a complairgdzhon information she
subjectively believed to be faor unbelievable at the timéWalk v. Ring44 P.3d 990,
996 (Ariz. 2002) (citingDoe v. Rog995 P.2d 951, 962 (Ariz. 28)). To the extent that
subjectivity plays a role in the discovery ridst, these cases are distinguishable from

instant one because they involthe plaintiff's beliefs andwareness as to whether th
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facts underlying a cause of action even existeédlk 44 P.3d at 990 (patient aware she
had been injured during course of physigatreatment but unaware that injury was
attributable to physician’s fault or negledpe, 955 P.2d at 995-96 (plaintiff alleged]y
unaware of injury until her repressed memodébeing sexually abused as a child began
to surface during adulthood)n this case, Mr. Weissmueller was aware that he was
injured and believed that the manufacturethe pain pump useth his 2006 shoulder
surgery—either I-Flow or Breg—as¢ liable for the injury. Theispute, instead, is ovel
when a reasonable plaintiff should have disred that Breg was the proper Defendant]
The issue of whether Plaintiffs actedtiw“reasonable diligence” in discovering
that they had been injured WBreg’s conduct necessarily gEnds on the specific fact$
and circumstances of the eaJhe circumstances lrawhonare similar to this case. 76%
P.2d at 1004. There, the plaintiff knew tbauseof injury but not theidentity of the
defendant whose product allegedly caused the injdnSpecifically, the plaintiff knew
that a sulfite product her husband ingesttda restaurant caused his death, but the
restaurant did not know which of twaompanies had distributed the produdt. The

plaintiff's counsel filed a lawsuit againshe wrong distributobased on information

14

obtained through informal consgations and correspondend. Several years later, the
plaintiff's counsel receivedformation from a Food anbrug Administration report and

depositions indicating that L.B.J. Institoial Supply, Inc. was the potentially liabl

(4

distributor.ld. The plaintiff's attorney dopoenaed L.B.J.’s recordshich revealed that it
was the correct defendant for the lawshait.at1004-05. The court held that the question
of when the plaintiff “knew or with the excise of reasonabldiligence could have
known” the identity othe correct defendant was a factual is$die.

Plaintiffs’ case has nmy factual similarities toLawhon The immediately
available evidence suggested that one af t@mpanies manufactured the product that
caused Mr. Weissmueller's iy Plaintiffs’ counsel filed a lawsuit against the wrong
company largely based on information ob& through informal conversations. Ip

addition, there were records available—tawhon L.B.J.’s business records, and in thjs
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case, the product identification sticker ihe Elite Care records—that would hay
definitively identified the correctlefendant, but plaintifistounsel failed to obtain this
information until the statute of litations period had run. Unlike inawhon Plaintiffs’
counsel here had written evidence frone ttlay the injury occurred—the operativ
report—that pointed to theorrect Defendant. Howekeother written evidence—the
billing letter—indicated that an I-Flow pump wased. Despite this difference, this cas
Is substantially similar td.awhonin that it is factuallycomplex and the question o
reasonableness is a close one. This weigfevor of finding that tke question of whether
Plaintiff “knew or with the exercise ofeasonable diligence could have known” th
identity of the correctlefendant is a fagal issue for a jurySee Lawhon765 P.2d at
1004-05.

Defendant, nonetheless, contends thet thse should be decided as a matter

law “because the undisputed facts show th#iaiitiffs knew or should have known that

Breg was the manufacturer before March 28120and that, in any event, Plaintiff$

could have sued both manufacturers in fker@ative under Arizona law, but failed to d
so. (MSJ at 9; Reply at 6-7.) Defendant ciBaxton-Secret v. A.H. Robins or the

proposition that “questions involving a penss state of mind” are generally factua
issues, but “where the palpable facts are taumbiglly undisputed,” such issues can |
decided as a matter of law. 769 F.2d 5381 (9th Cir. 1985) (applying Californig
substantive law). Defendant omitee subsequent sentence in Braxton-Secrebpinion,

which states that “summaryjudgment should not be granted where contradicts
inferences may be drawn from sufdcts, even if undisputedld. Even if the Court

assumes that the facts here &@ubstantially undisputed,’batradictory inferences could

be drawn from those facts about what Riffis knew or should have known. For

example, the parties disagree about wifigice Dr. Bailie’s deposition testimony had o
Plaintiffs’ knowledge. (MSJ at 112; Resp. at 12-13; Reply at 9.)
Given these circumstances, Plaintiffs hagéablished a genuine issue of mater

fact because the ewdce would allow a reasonablenjuto determine that it was
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reasonable for Plaintiffs ndb have discovered the propBefendant until either the
product identification sticker was availabletbem, in 2011, or thegctually uncovered
it, in 2012.

B. The Savings Statute

If a jury concludes that a reasonablaipliff would have discovered the prope€
defendant only when Plaintifisctually uncovered the Brggoduct identification label,
in April 2012, then the present action, filed in fgla 2014, was timely. If a jury
concludes that a reasonablaiptiff would have discoverethe proper defendant whef
Dr. Bailie was deposed, in Fetary 2011, or when the Brggoduct identification label
was available to Plaintiffs, iduly 2011, then thpresent action is untimely on the face ¢
the Complaint, but Plaintiffghird lawsuit, filed against Bg in California in December
2012, was timely

In that instance, Plaintiffs urge the Cbtw exercise its discretion to apply the

Arizona savings statute so that DecembeR@42, the date Plaintiffs filed their claim
against Breg in California state court, bees the date of reference for applying tf
statute of limitations. (Resp. at 5.) Undéxe savings statute, “[i]f an action timely
commenced is terminated by . . . voluntary dismissal,” the Court has discretig

“provide a period for commencement of awnaction for the sameause, although the

time otherwise limited for commencement teagired.” A.R.S. § 12-504. The second

action must be filed no more than snonths from the date of terminatioldl. When

determining whether to allow a plaintiff teefile under the savings statute, a col

=

e
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“should ascertain whether the plaintiff atteeasonably and in good faith, whether he
prosecuted his case diligentind vigorously whether a procedural impediment exists
which affects his ability to [refile], andvhether each party will be substantially

prejudiced.”Flynn v. Cornoyer-HedriclkArchitects & Planners, In¢.772 P.2d 10, 15

' If a jury concludes that a reasonablaipliff would have discovered the prope
defendant prior to December 2010—for exden based on the 2006 operative report
then this action is time barred.
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(Ariz. Ct. App. 1988).

The California court’s order of dismissal BRintiffs’ claim against Breg is dated
November 4, 2013. (Nov. 4, 2013 Order obémissal) As required for the savings statyte

to apply, Plaintiffs filed the present lawswuiithin six months othat date—on March 28,
2014—in Arizona state court. (March 28, 2014 Compl.)

Plaintiffs assert that they “made abhwrt-imposed deadlinesnd participated in

good faith in two separate hations” in their California state court case against Breg.

(Resp. at 6.) They also contend that theyformed “substantial work” for the mediation

and “did what they could to move théigation forward andtried to achieve a

settlement.” (Resp. at 6.) Plaintiffs statattlafter they failed to reach a settlement |i

California, they refiled in Arizona and adt®r. Bailie as a Defendant. (Resp. at §.)

They argue that the Court shdwapply the savings statubecause they “ere diligently
pursuing their claims in gal faith.” (Resp. at 6.)

Defendant argues that the Court shontit apply the savings statute becau
Plaintiffs “did not act reasobd in filing, dismissing, ad refiling suit against Breg.”
(Reply at 2.) Defendant contends that RIf#s decided to refile in Arizona becaus
“their California action was itself untimelynder California law,” and they “hoped the
would fare better in Arizona.” (Reply at)2Defendant urges the Court not to use t
savings statute “to facilitate suchatdnt forum shopping.” (Reply at 2.)

Defendant admits that Ptaiffs were facing a procedalrimpediment—the statute

of limitations. However, Defendant argues tiPdgintiffs did not at reasonably or in

good faith in pursuingheir claim against Breg, and teésre the savings statute shouLd

not apply. Defendant presents evidence to support thadlegation. Rather, Defendan
asks the Court to infer that Plaintiffs wel@um shopping, and therefore acting in ba
faith, when they refiled a similar clailmgainst Breg in Arizona after voluntarily
dismissing their claim in California. The @d declines to make an inference th
Plaintiffs acted unreasonably or in bad falihsed only on these facts. In additio

Defendant produces no evidence that Plaintlit$ not prosecute & case diligently.
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Finally, Defendant does not show that it wik substantially praegiced if the Court
decides to apply the savings statute, other Hyamaving to defend idf in this litigation.
Consequently, the Courtibvapply the savings statute. At trial, Plaintiffs must prove that
their cause of action accruatter December 4, 2010.
For the foregoing reasons,
IT IS ORDERED denying Defendant™dotion for Summary Judgment Under the
Statute of Limitations (Doc. 53).
Dated this 28 day of July, 2016.

n J. Tuchi
District Jge
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