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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ali Reza Dehrizi, No. CV-15-00008PHX-ESW
Plaintiff, ORDER

V.

Jeh Johnson, et al.,

Defendants.

Pending before the Court is Defendamtmtion for Summary Judgment (Doc. 24
on Plaintiff’'s claim for a writ of mandamuslhe Federal Court has jurisdiction pursua
to 28 U.S.C8 1331. The parties have consented to proceeding before a Magistrate J
pursuant to Rule 73, Fed. R. Civ. P. and 28 U.S.C. § 636 (c) (Doc. 15).

After reviewing the parties’ submissions, the Court finds that genuine issug
material facexist concerning the reasonableness of Defestdealay in the adjudication
of Plaintiff's application for adjustment of hisitizenship status. Defendant is not
entitled to summary judgment as a matter of laldefendants’Motion for Summary
Judgment will be denied for the reasons set forth herein.

I. PROCEDURAL HISTORY

Plaintiff is a citizen of Iran who was admitted to the United States as a refuge
December 12, 2005.0n January 22, 2007Plaintiff filed a Form 4485 with U.S.
Customs and Immigration Services (“USCIS”), seeking adjustment o€itegnship

status to permanent resident pursuant to 8 U.$.C159(a)(1). Plaintiff's adjustment
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application remains pending due to a hold placed upon it by Defendantamgutsu

USCIS policy which allows the government to hold for future exemption consideration

the applications of individuals who are otherwise inadmissible for having engaged i

terrorist activity. 8 U.S.C8 1182 (a)(3)(B)(i)(I). On January 5, 201%lairtiff filed a
“Complaint for Writ in the Nature of Mandamus Verified Complaint for a Writ in the

Nature of Mandamus” (Doc.1).Plaintiff allegesthat Defendants have unreasonably

delayed the processing of his adjustment application and requests that the Court fequ

federal agents to process to a conclusion Plaintiff’'s application for adjustment of status

permanent resident. Defendants filed an Answer (Doc. 16). All issues are joined.
II. FACTS
Until July 7, 1995 and while Plaintiff lived in Iran, Plaintiff distributed fliers and

pamphlets critical of the Iranian governmenAs part of his refugee application in

55

translated sworn statement dated August 22, 2001, Plaintiff describes his “politica

activities” in Iran as receiving and distributing pamphlets, newspapers, and articles wit

his friend Farhad Zandi and Mehran BdbDoc. 29 at 287). The literature distributed
by Plaintiff was critical of the Iranian governmentMehran Bor was Plaintiff’'s

“connection to other member (sic) of the MOJAHEDIN partyld. at 26). Because

Mehran Bor “had given the name of memebers (sic) of the Mojahedin party to the secr:

police,” Plaintiff went into hiding. (Id.). He thereafter fled Iran with a false ppss.

Plaintiff immigrated to Germany, converted to Christianity, and sought refugee stafus i

the United States.
In Plaintiff's interview dated August 22, 2001 with Immigration and

Naturalization Services (“INS”) Officer Scott Miller, Officer Miller noted that Plaintiff

! The Deputy Director of USCIS issued a series of memoranda providing guidanc

regarding cases mvolvin% inadmissibility pursuant to the Consolidated Appropriation:
Act (“CAA"),8U.S.C81 82_(%)(3)(8). (Doc. 28 at 910). The memoranda instructed
adjudrcators to withhold ad#u

applicants deemed inadmissible due to Tier Ill terrorist organization actilaty. (

_ ication of cases that could potentially benefit from|the
exercise of the Secretary of Homeland Security’s (“DHS”) discretionary authority undel
the CAA. The Deputy Director specifically instructed that applications be held| for
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was active in the distribution of fliers or pamphlets “given by the Majahadeen (8it).”

at 42). Officer Miller found Plaintiff's testimony to be credible and found Plaintiff to be

a refugee as defined by lawPlaintiff was granted refugee status and admitted to the

United States in 2005.

Two years after immigrating to the United States as a refugee, Plaintiff squgh

adjustment of hiscitizenship status to that of a permanent resident by filing the

appropriate application, FormrdB5. Plaintiff submitted all information required by thg

1%

application. Pursuant to 8 C.F.R8 209.2,USCIS has completed its review process
including (i) a Federal Bureau of Investigation (“FBI”) fingerprint check, (ii) ackh

against the DH$nanaged Integency Border Inspection System (“IBIS”), and (iii) a

=}

FBI name check. At some date undisclosed to the Court, USCIS placed a holg

on

Plaintiff's adjustment application due to the information contained in Plaintiff's refugee

application regarding Plaintiff’'s distribution of literature critical of the Khomeini regime

which Plaintiff received from thélujahidin-e Khalg Organizatio(*"MEK”). On the

basis of the information contained in Plaintiff's refugee application, USCIS found |that

Plaintiff engaged in activity which materially supported the MEK.
Until 2012 when the U.S. State Department removed the MEK from its list
Foreign Terrorist @anizationsand while Plaintiff distributed fliers in Iran, the United
States considered the MEK to be a terrorist organization as defined (8:@. 8 1189.
Though the MEK wasot officially designated as &oreign terrorist organization until
October 8, 199the MEK’s activities prior toits designatiomualified the MEKto bean

undesignated, or Tier Ill, terroti®rganization. Defendants assert that by distributing

of

pamphlets for the MEK, Plaintiff provided material support to a terrorist organization.

Because Defendants have concluded from a review of Plaintiff's refugee applibatio

-

Plaintiff provided material support to a terrorist organization, Defendants placed a| hol

on Plaintiff's application for adjustment of status to permanent resjl@rsiuant to

internal policy.
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The hold on Plaintiff's application for adjustment acitizenship status is
indefinite. By placing a hold on Plaintiff’'s applicatipidHS can consider Plaintiff for
future discretionary exemptions to terrofistated inadmissibility grounds. Were
Defendants to adjudicate Plaintiff's application at this time, Defendants state
Plainiff's application likely would be denied on the basis of inadmissibility for terro
activity. Therefore, Defendants argue that the hold is benign and may inure to Plaif
benefit at some indeterminate time in the future. There are currently apatety 2800
pending I-485adjustment ofcitizenshipstatus applications involving Tier Il terroris
organizationglaced on holdor determinationof exemption eligibility Whether DHS
will exercise its authority to exempt Plaintiff from terrorist inadmissibility grounds
discretionary with DHS.The USCIS has not yet determined whether MEK meets

gualifications of the exemption or whether Plaintiff will be eligible for considerat

under this exercise of the exemption authoriiyefendants have provided no timeling

within which these determinations will be made.

In Plaintiff's affidavit dated August 4, 2015, Plaintiff contests the accuratysof
translated sworn statement contained in his refugee applic&iamtiff denies knowing
thatthe literature critical of the Khomeini regime which Plaintiff distributedram was
from or for the MEK. Plaintiff denies having been a member or supporter of the Mi
He denies knowing the political affiliation of Mehran Bor, and he denies thatidnsigr
were members of the MEKFinally, Plaintiff denies any intent to support a terrori
organization, terrorist activity, or violenc& herefore, Plaintiff does not believe that h

application should be denied, and he seeks final adjudication of it.

lll. LEGAL STANDARDS
1. Summary Judgment
Summary judgment is appropriate if the evidence, when reviewed in a light

favorable to the neomoving party, demonstrates “that there is no genuine dispute 3

any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
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P. 56(a). Substantive law determines which facts are material in a case and

on

disputes over facts that might affect the outcome of the suit under governing law wil

properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Ine77

U.S. 242, 248 (1986). “A fact issue is genuine ‘if the evidence is such that a reasgnah

jury could return a verdict for the nonmoving party.Villiarimo v. Aloha Island Air,

Inc.,281 F.3d 1054, 106(®th Cir. 2002) (quotind\nderson477 U.S. at 248). Thus, the

14

nonmoving party must show that the genuine factual issues “‘can be resolved only by

finder of fact because they may reasonably be resolved in favor of either patal.”
Architectural Bldg. Prods., Inc. v. Franciscan Ceramics, |r®18 F.2d 1466, 1468 (9th
Cir. 1987) (quotingAnderson477 U.S. at 250).

Because “[c]redibility determinations, the weighing of the evidence, and

the

drawing of legitimate inferences from the facts are jury functions, not those of a judge . .

[tihe evidence of the nonmovant is to be believed, and all justifiable inferences are
drawn in his favor” at the summary judgment stagenderson477 U.S. at 255 (citing
Adickes v. S.H. Kress & C@898 U.S. 14, 15859 (1970));Harris v. Itzhaki,183 F.3d
1043, 1051 (9th Cir. 1999) (“Issues of credibility, including questions of intent, shoul
left to the jury.”) (citations omitted).

When moving for summary judgment, the burden of proof initially rests with
moving party to present the basis for his motion and to identify those portions @
record and affidavits that he believes demonstrate the absence of a genuine is
material fact. See Celotex Corp. v. Catreff/7 U.S. 317, 323 (1986). If the movant fai

to carry his initial burden of production, the ammvant need not produce anything

further. The motion for summary judgment would then fail. However, if the mo
meets his initial burden of production, then the burden shifts to thenowimg party to
show that a genuine issue of material fact exists and that the movant is not enti

judgment as a matter of lawAnderson477 U.S. at 248, 250friton Energy Corp. v.
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Square D. Co0.68 F.3d 1216, 1221 (9th Cir. 1995). The nonmovant need not establish

material issue of fact conclusively in his favdfirst Nat'l Bank of Ariz. v. Cities Serv
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Co.,391 U.S. 253, 2889 (1968). However, he must “come forward with specific fa

showing that there is a genuine issue for tridllatswshita Elec. Indus. Co., Ltd. v.Zenith

Radio Corp.475 U.S. 574, 587 (1986) (internal citation and emphasis omitteelred.
R. Civ. P. 56(c)(1).

Finally, conclusory allegations unsupported by factual material are insufficie
defeat a motion for summary judgmentaylor v. List,880 F.2d 1040, 1045 (9th Cir
1989); see also Soremekun v. Thrifty Payless,,I6602 F.3d 978, 984 (9th Cir. 2007

Cts

nt to

(“[clonclusory, speculative testimony in affidavits and moving papers is insufficiert to

raise genuine issues of fact and defeat summary judgment”). Nor can such allegati
the basis for a motion for summary judgment.

2. Adjustment of Citizenship Status for Refugees

Pursuant to 8 U.S.& 1159(a)(1) an alien granted refugee status who has b
physically present in the United States for one year and is admissible may appl
adjustment of his citizenship status to permanent resident. USCIS “has jurisdicti

adjudicate an application for adjustment of status filed by an alien.” 8 C.F.R. §

[ons

ben
y fo

pn t

245.2(a)(1). “The decision may be favorable or unfavorable, but a decision must be

made.” Wang v. ChertoffNo. CIV 07-077-TUCGEE, 2007 WL 4200672, at *2 (D|

Ariz. Nov. 27, 2007). Neither the statute nor the regulations governing the refugee

adjustment of status process delineate a time frame withich USCIS must adjudicatg
a Form 485 applicatiorfor adjustment of statusSee8 U.S.C.8§ 1159(a)(1); 8 C.F.RB.
209.1.

Plaintiff bears the burden of proving admissibilitySee8 C.F.R.§ 209.2.

Pursuanhto 8 U.S.C. 8§ 1182}Jé3)(B)(i)(I), an alien is inadmissible if he “has engaged |i

terrorist activity,” which includes providing material supptwrt a terrorist organization.
See 8 U.S.C. 88 1182 (a)(3)(ivXdefining “engage in terrorist activity”), 1187
(a)(3)(B)(iii) (defining terrorist activity), 1182 (a)(3)(B)(iv) (defining “tiers” of terrorig
organizations).

Although not officially listed by the U.S. State Department as a Foreign Terr

-6 -

—

Orist




© 00 N o o B~ W N B

N N DD NN NNNDNRRRRER R R B R R
W N o g N~ W NP O © 0 N O 0o M W N PRk O

Organization until 1997, it is undisputed that the MEK wamsidered to bean
undesignated, ofier lll, terrorist organizatiorby the United States government at 4
times relevant to this action8 U.S.C. §1189;e alsoBojnoordi v Holder, 757 F. 3d
1075, 107778 (9" Cir. 2014) (holding that “the statutoryterrorism bar applies
retroactively to an alien’s material support of a ‘Tier III’ terrorist organization”).
Under the Consolidated Appropriations Act, 2008, Pub.L-181 121 Stal844
(December 26, 200{YCAA"), the Secretary of Homeland Security and the Secretary
State have the discretionary authority to exempt terragiated inadmissibility grounds
related to aliens seeking an adjustment of status as well as to exempt undesignated
[l terrorist organizations from being considered dest organizations.See8 U.S.C.8
1182 (d)(3)(B)(i). The MEK is not one of the ten listed exempt terrorist organizaiion
the CAA. The process by which discretionary exemption authority is weighed
decided necessitates careful consultation among the Secretary of Homeland Secui

Secretary of State, and the Attorney General regarding issues of national securi

foreign policy, asvell as humanitarian concernid. Despite the laborious nature of the

exemption process, the Secretary of DHS and the Secretary of State havel&20éd
discretionary exemptions in cases involving terrorist related inadmissibility grol
between 2006 and June 2014. (Doc. 24-1 at 12).

3. Administrative Procedure Act (“APA”)

The APA provides thaany “person suffering legal wrong because of ager
action, or adversely affected or aggrieved by agency action within the meaning
relevant statute, is entitled pdicial reviewthereof.” 5 U.S.C. § 702.“Agency actiofi
includesthe failure ofan agency to act.5 U.S.C.8 551(13) Agencies are required tg
conclude matters pending before them in a “reasonable” ttmé.S.C. 8§ 555(b).Courts
may “compel agency action unlawfully withheld or unreasonably delay&dU.S.C.8
706 (1). Under the AR, Plaintiff bears the burden of proving that an agency “failed

take a discrete agency mct that it is required to takKe. Norton v. Southern Utah
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Wilderness Alliances42 U.S. 55, 64 (2004.

To determine if an agency has unreasonably delayed action on a matter bef
the Ninth Circuit has adopted a gactor test, or the TRAC factors, in assessing whet
relief under the APA is appropriat&ee Telecommunications Research & Action \C F
(“TRAC), 750 F. 2d 70, 80 (D.C. Cir. 1988Brower v. Evans257 F. 3d 1058, 1068'(9

Cir. 2001). The Court must balance all six factors. They are:

(1) the time agencies take to make decisions must be
governed by a rule of reasoif2) where Congresdas
provided a timetable or other indication of the speed with
which it expects the agency to proceed in the enabling statute,
that statutory scheme may supply content for this rule of
reason,(3) delays that mighbe reasonable in the sphere of
economicregulation are less tolerable when human health
and welfare are at stak@) the court should considehe
effect of expediting delayed action on agency activities of a
higher or competing priority(5) the court should also take
into account the nature amcktentof the interests prejudiced

by delay, and (6) the court need not find any impropriety
lurking behind agency lassitude in orderhold that agency
action isunreasonably delayed.

TRAGC 750 F. 2d at 80 (internal citations and quotation marks omitted).
IV. DISCUSSION
While the ultimate decision by the government to grant or deny a refug
application for adjustment of citizenship status is discretionary, the speed by whig
governmentloes so is notSee Hassan v. Cherto593 F. 3d 785, 7889 (9" Cir. 2010)
(finding that under 8 U.S.C. § 1252(a)(2)(B)(ii) the court lacks jurisdiction to retiew|

government’s denial o&n application for adjustment of statu®eyenev. Napolitang

? Plaintiff seeks relief under the APA, 5 U.S.C.§ 706; the Mandamus and V{
Act (“MVA”), 28 U.S.C.8§ 1361; and the All Writs Act, 28 U.S.C.§8 1651. The Supre
Court has construed a claim for writ of mandamus “in essence” as a claim for relief
the APA, as the relief sought is essentially the same under each statutory sseen
Independence Min. Co., Inc. v. Babpit05 F. 3d 502, 507’3(3‘93|r. 19979) %cmnqgapan
Whaling Ass’n v. American Cetacean Soely8 U.S. 221, 230 n. 4 (1986)). Therefor
the Court analyzes Plaintiff's claim under the APA.
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No. C1201149 WHA, 2012 WL 2911838, at *3 (N.@al. July 13, 2012ffinding that
the “pace of adjudicating an adjustment application” is not discretiondngeed, many
courts in the Ninth Circuit have determined, aftéassan that federal courts have
jurisdiction to review the government’s failure to adjudicate a status adjusti
application.” Khan v. Johnsgne5 F. Supp. 3d 918, 924 (C.Cal. 2014)(concluding
that the government has a nondiscretionary duty to adjudicate adjustmstdtus
applications within a reasonable timege also Kashkool v. Chertoff553 F. Supp2d
1131, 114342 (D. Ariz. 2008)(finding that “pace at which USCIS adjudicate485
applications is nondiscretionary” anthndamus jurisdiction existsY.he Court finds that
Defendants have a nondiscretionary duty to decide Plaintiff's Fe48b lapplication
within a reasonable period of time&ee Islam v. HeinaueB82 F. Supp3d 1063, 1069
(N.D. Cal. 2014) (Islam II'). Defendants may not indefinitely delay a decisiq
mandated by law.See Singh v. Stild70 F. Supp. 2d 1064, 1067 (N.Bal. 2007);
Wang,2007 WL 4200672, at *3 (finding that “[t]he timing of the adjudication proces
not a matter over which the USCIS has unfettered discretion.”).

The Court will analyze each TRAC factor in determining whether there
genuine issues of material fact regarding the reasonableness of the time Defendan
spent failing to act on Plaintiff’'s adjustment of citizenshipustapplication.

1. First Factor: Rule of Reason

It is undisputed that nine years have passed since Plaintiff filed his F&8
with USCIS. “[M]any courts applying the TRAC factors have declined to find tk
delays exceeding six years are reasonablsldm Il, 32 F. Supp3d at 1072 see also
Khan 65 F. Supp3d & 929 (citing Ninth Circuit cases which have found delays of I
than four years to be reasonable, but six years or more to be unregsoAatiday of
nine years weighs in Plaintiff’'s favotdowever, the Court must also consider the sou
of the delay.See Mugomoke v. Curdso. 2:10cv-02166 KIJM DAD, 2012 WL 113800,
at *4 (E.D.Cal. Jan. 13, 2012)length of delay alone is not disposif); Singh 470 F.
Supp. 2d at 1068 (courts also look to “source of the delay”).
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It is undisputed that Plaintiff provided all the necessary paperwork for
application. It is also undisputed that Defendants are unable to estimate the time {

which they will decide the application due to the nature of the hold they have placed

it. The hold could well be newending Though the hold may ultimately benefit

Plaintiff, and despite the deliberative process necessitated by Defendants’ polibg a
exemption statute itself, the Court finds that holding the application indefinitely for
consideration of an exemption that may or may not come to pass at some future da
not comport with a rule of reasorlherefore, the Court concludes that the first TRA
factor tips in Plaintiff’s favor.

2. Second Factor: Statutory Timetable

There is no statutorily mandated timetable for adjudicating Fora85I
applications.See8 U.S.C. § 1159(a); 8 C.F.R. § 209 However, there is a neninding
congressional policy statement that “[i]t is the sense of Congress that the processin
iImmigration benefit application should be completed not later than 180 days afte
initial filing of an application.” 8 U.S.C.81571(b). While the Court finds this statute tc
be instretive, the second TRAC factor only slightly favors Plaintifeee Khan65 F.
Supp. 3dat 930 (synthesizing cases which found the “sense of Congress” to be H
relevant but finding the second TRAC factor to be of “little consequgnce

3. Third and Fifth Factors: Human Health and Welfare and the Interests
Prejudiced by the Delay

Because the third and fifth TRAC factors overlap, they are analyzed here tog
This case involves humdrealth and wlifare,rendering “delays that might be reasonahj
in the sphere of economic regulation . less tolerable. . ” TRAG 750 F.2d at 80.
Plaintiff continues to “sit in limbo” as he awaits the adjudication of his request for ch
of citizenship status (Doc. 30 at 4). Plaintiff alleges that he is “unable to stabilize h

life in the United States because his lack of permanent resident status leaves him

his
vithii
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insecure and anxiousHe has lost work time and opportunities and a life of normajcy

becawse of his lack of permanent statugDoc. 1 at 5).Plaintiff's interests in finality are

significant.
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However, Defendants argue that Plaintiff's ability to work and travel remg
unimpeded. Defendanssress that Plaintiff’'s application will likely be denied if decidg
now, whereas an exemption could benefit Plaintiff in the futieerefore, Defendants
argue that the delay created by the adjudication hold does not prejudice Plaintif
rather merely inconveniences himBut see Mugomoke 2012 WL 113800, at *5
(presuminga plaintiff knows consequences of denial of application and infers harn
delay is significant).

The Courtalsorecognizes that national security interests in a case such aseh
high, and Defendants’ interests in fully complying with the congressional mandates
CAA and USCIS policy are compellingrherefore, balancing the competing interedts
all parties, the Court concludes that the third and fifth TRAC factors do not weigh he
in either side’s favor.See Khan65 F. Supp. 3d at 931 (concurring with the reasoning
the Court inislam I, 32 F. Supp. 3d at 107&hichfound in the case offarmer Tier IlI
terrorist organization member “important interests at stake for both parties” and
“these factors do not weigh heavily in either party’s favor”).

4. Fourth Factor: Effect of Expediting Delayed Action

The fourth TRAC factor requires the Court to consider the effect of requiring
agency to expedite its delayed actmmthe agency’sctivities of a higher or competing
priority. TRAG 750 F. 2dat 80. Defendants argue that expediting adjudication
Plaintiff's delayed application infringes upon Defendants’ exercise of discretio
exemption authority. However, the Court finds that requiring Defendants to tir
adjudicate a Form-485 applicationdoes not dictate to Defendants how or whether
exercise theexemption authority. Nor is Plaintiff seeking to change USCIS policy
Plaintiff merely seeks a final determination made within a reasonable period of
Therefore, the Court finds that this factor tips in Plaintiff's fav@ee Islam 1132 F.
Supp. 3dat 1074 (finding the fourth factor favored PlaintifQureshi v. NapolitanpNo.
C-11-058142012 WL 2503828, at *4 (N.D. Cal. June 28, 2002¢ighing fourth factor

in plaintiff's favor because plaintiff did not seek to force the application of an exemy
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or a change in USCIS policy).

5. Sixth Factor: Bad Faith

The sixth TRAC factor cautions that “the Court need not find any impropr
lurking behind agency lassitude."TRAG 750 F.2d at 80. This factor has been
interpreted as requiring the Court to determine whether any impropriety or bad fait
caused an agency’s delagee Khan65 F. Supp. at 932. It is undisputed that Defenda
have processed to conclusion thousands of exemption authorizations in factually s
cases undetSCIS policy. The exemption process is laborious, requiring detai
analysis among agencieslhere is no evidence presented of bad faith or impropri
driving the delay in adjudication of Plaintiff's application. Therefore, the Court finds

the sixth factor weighs in Defendants’ favor.

V. CONCLUSION

ety

h he
nts
imil
ed
ety
that

Because the Court finds on balance that several TRAC factors favor Plaintiff

several are neutral, and one tips in favor of Defendants, genuine issmaseofl fact
exist as to the reasonableness of the delay necessitated by Defendants’ hold on Pl
[-485 application. Therefore, Defendants are not entitled to judgment as a matter of
IT IS ORDERED denying Defendants’ Motion for Summary Judgment (D¢
24).
Dated this 21st day of January, 2016.

CA D
" Eileen S. Willett
United States Magistrate Judge
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