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"0 v. Ryan et al

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Donald Lee Cook, Jr.,
Petitioner,

V.

Charles L. Ryan, et al.,

Regpondents.

Doc.

No. CV-15-00013-PHX-NVW (JZB)

REPORT AND
RECOMMENDATION

TO THE HONORABLE NEIL V. WAKE,UNITED STATES DISTRICT JUDGE:

Petitioner Donald Le Cook has filed @ro sePetition for Writ of Habeas Corpus
pursuant to 28 U.S.®& 2254. (Doc. 1.)
. SUMMARY OF CONCLUSION

Petitioner's direct appeaoncluded on September 2013 and his conviction

became final on October 8, 2013. Thaltcourt dismissed Petitioner’'s PCR petition ¢

August 13, 2013 and he dmbt submit a timely petition to ¢hArizona Court of Appeals.

Petitioner's PCR review thus eduded on September 17,18) the deadlia for a timely

petition for review to the Arizona Court 8ppeals. Because f#@ner’'s conviction was

final on the later date of October 8, 2013ttls the date starting the one-year limitatio

period. Petitioner was required to file thegtition by October 8, 2014, but it was n(

mailed until December 9, 2014. Because ttaeeno grounds for equitable tolling, th

Court concludes that Petitioner’'s claimse anntimely.

recommend that the Petition be dengedl dismissed with prejudice.

Therefore, the Court wil
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. BACKGROUND
a. Summary of Investigationof Petitioner’'s Crimes

In January 2005, Phoenix Police Dditee Jason Milburn was notified by th¢

AY%4

National Center for Missing & Exploite@hildren (“NCMEC”) of a complaint from
Yahoo. (Doc. 21, Ex. A at 14-17.) Yahaootified NCMEC that an account holder had
uploaded child pornography, and forwardd@EMC copies of the uploaded pictures

vJ

(Id. at 17-19.) Detective Milburn subpoenatd records from Yaho@nd received the
Internet Protocol (“IP”) address linked the uploaded child paography, as well as
information about when the images had been uploaddéd.) Yahoo also provided
Detective Milburn with Petitioner’s addiesn response to the subpoendd. @t 20.)
Detective Milburn obtained a searchrveant for Petitioner’s residenceld|)

On February 9, 2005, Phoenix Policeeitives and officers served the seargch
warrant. [d.) Petitioner was not at his apment during the searchld(at 26.) Inside
Petitioner's apartment, Detectives found puoters, computer equipment, hard drives,
and compact disksld. at 22—-24, 35, 83-84.) Detectivegamined 10 to 15 hard drive

and hundreds of compact diskigl. (at 89.) Detectives later det@ined there were at leas

lv2)

—F

5,000 sexually exploitive images wiinors in Petitioner’s possessiotd.(at 90.)
Detective Milburn discovered “a piceifon the wall] ofa young female” who

looked like “a younggirl that | believed | recogned from my investigation.” Id. at 25.)

Among the newly-found child pornography reeseveral photographs and video files pf

Petitioner engaging in sexuaonduct with the same itdh victim, who was later

identified as Jaymee.ld( at 85-86.) Several of the file names were labeled “Jaymee|and

Don or Jaymee and Me.ld at 92.) Detectives later detdmad that Petitioner previously
lived in a residence where the young girl and her parents residedt 49-52, 59-60.)
“The files contained imageshowing Appellant mgaging in sexual conduct with a young
girl (‘the victim’). The victim’s father testiéd that the girl showon the video files was

his daughter, and she was approximatelyytesrs old at the time of the incidenEtate
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v. Cook No. 1 CA-CR 13-0054, 2013 WL 4734036 *at(Ariz. Ct. App. Sept. 3, 2013).
(See alspDoc. 21, Ex. A at 63.)
When Petitioner returned hontleat night, Detective Wilurn arrested him, reag

him his Miranda rightsand questioned him. Id. at 26-29.) During questioning

Detective Wilburn showed ®Bgoner a “cropped” version of the original child

pornography photo sent from Yahoo, whatly showed the facef the child. [d. at 29-
30.) Petitioner admitted that k@ew her and said “she’sgulike a really good family

friend.” (Id. at 30.) Petitioner admitted he pdal Jaymee’s photograph on his Yahoo

page. [d. at 32.)

Detective Guzman subsequly conducted a full frensic examination of
Petitioner's computers anelquipment over # next several months.Id( at 88-101.)
Detective Guzman found an age on CD’s and a hard deivitled, “IMG11.JPG,” which
was the same image sentl&wv enforcement by NCMECId. at 96-97.) Two videos
(“Video2.AVI" and “Video3.AVI") showedPetitioner’s sexual conduct with Jaymdd. (
at 97-107.) The title for th&Video3.AVI” file had beenchanged to “JaymeeAtNing
Years Old” or “JaymeeNmYear-Old Daughter.”ld. at 98.) Ultimathy, the evidence
found by Detective Guzman foed the bases for the crinsihcounts charged agains
Petitioner.

b. Charges, Convictions, and Semincing of Petitioner

Between February and August 2005titiener was charged in Maricopa County

Superior Court by three separate indictrsestemming from the above facts. The fir
indictment alleged seven counts of sexudll@tation of a minor, class 2 felonies an
dangerous crimes againstildren (CR 2005-032990). (DoR1, Ex. C.) The second
indictment alleged one couot sexual exploitation of a mor (CR 2005-104441). (Doc
21, Ex. ) On September 5, 200@he trial court grantk the State’s motion to
consolidate the first and second cafmstrial (CR 2005-03290 & CR 2005-104441,

! The facts as recited by the Arizona uBoof Argoeals are presumed true fq
purposes of this court's review under fiterrorism and Effective Death Penalty Ad
of 1996 (“AEDPA”").See28 U.S.C. § 2254(e)(1).
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respectively). (Doc. 21, EX:.) The third indictment leged two counts of sexua
conduct with a minor and molestation of a chdt class 2 felonieand dangerous crimes
against children (CR 2005-033017pPoc. 21, Ex. E.) The tridor the third indictment

followed the consolidated trial.

In August 2006, angrior to both trials, Petitionelequested to represent himself.

State v. CogkNo. 1 CA-CR 09-0801, 201wWL 3211052, at *2 (Ariz. Ct. App. July 28
2011). The request was granted, andsaty counsel was also appointeldl.

On February 20, 2008, #te first trial, the jury covicted Petitioner of all eight

counts (in total from both caeswumbers). (Doc. 21, Ex..Jc These convictions are the¢

subject of Petitioner’s related im®n in 14-CV-02395-NVW (JZB).
On September 11, 2009, the trial carMminated Petitioner’'s self-representatid

due to delays in trial proceedings. Theud “converted” advisory counsel to trial

counselCook 2011 WL 3211052, at *3.

A second trial began in September, 20@ate v. CogkNo. 1 CA-CR 09-0804,
2011 WL 4795374, at *1 (ArizCt. App. Oct. 11, 2011)Petitioner was found guilty in
the second trial (third indictment) (CR20@33017) of two counts of sexual condu
with a minor. Cook 2011 WL 4795374, at *1.

On October 23, 2009, thaat court sentenced Petitioner for all three cases. ]
consolidated trial had eight counts oixsal exploitation of a minor. Petitioner wa
sentenced to the presptive term of 17 years for eachuwd, all to run consecutively.
(Id.) As to the second trial, for two cosrif sexual misconduct with a minor, Petitiong
was sentenced to life withottie possibility of parole untiPetitioner served 35 years, t
run consecutively to each other and conseelytito the sentences imposed from the fir
trial. (Id.)

c. Petitioner’s Direct Appeal, Retrial, and Sentencing

On October 11, 2011, the Arizona CooftAppeals vacated Petitioner’'s sentenc

from the first trial. Cook 2011 WL 4795374, at2. The court of apeals found that the

> The government previously disreed the child molestation coun€ook 2011
WL 3211052, at *1.
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trial court erred in terminating [Petitioner'sg¢lf-representation before it sentenced him.
(Id.) Because Petitioner represented himself duhis first trial, the court of appeal$
affirmed those convictions. Id)) On remand, the trial court again found that the
presumptive sentences were “apprai@”’ for each of the crimesState v. CookNo. 1
CA-CR 12-0073, 2012 WL 3100553, at HAriz. Ct. App. July 31, 2012). The
presumptive term was 17 years for each ofems run consecutively to each count and
consecutively to the sentences imposethéother criminal cause numbetrd.)

The order terminating self{peesentation also precededtitioner’s second trial on
charges of sexual exploitatiaf a minor, which are the swggt of the instant Petition.
On July 28, 2011, in a separate opiniorgsth convictions and sentences were vacdgted
and remanded for a new triaCook 2011 WL 3211052, at *10n December 12, 2012

retrial commenced. Petitioner was again convicted of these charges, and resentencec

consecutive terms of lifetime imprisonment withtlue possibility of peole for 35 years.
State v. CogkNo. 1 CA-CR 03-0054, 2018/L 4734036, at *1-2 (Ad. Ct. App. Sept. 3,
2013). Petitioner was provided the form tkle“Notice of Rights of Review After
Conviction and Procedure,” which explained hghts to a direct appeal and to post-
conviction relief in both matters. (Doc. 21,.B%.) These convictions are the subject pf
the instant Petition.
d. Petitioner’'s Second Direct Appeal
On January 18, 2013, Petitioner appeatbd retrial and sentences for the
convictions of sexual misconduct with a mino(Doc. 21, Ex. O.) Petitioner’'s counsel
filed a brief with no arguablessues in compliance witAnders v. California386 U.S.
738 (1967), andtate v. Leord51 P.2d 878 (Ariz. 1969). (@. 21, Ex. P.) On July 8,
2013, Petitioner's counsel filed Petitioner's supplemerged se brief, alleging
ineffective assistance abunsel and the state’s failurefoeserve exculpatory evidence.
(Doc. 21, Ex. Q.) On Septdrar 3, 2013, the court appeals affirmed Petitioner’'s
convictions and sentences. (Doc. 21, EX. Fhe court stated it “reviewed the entire
record for reversiblerror and find none.”ld. at 7.) Petitioner had 35 days to properly

file an appeal to the Arizorfaupreme Court, but Petitioneddiot file one. (Doc. 21, EX.

-5-
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S.) Petitioner’s convictions and sentenibecame final on October 8, 2013.
e. Petitioner’'s Post-Convicion Relief Proceedings

On January 26, 2012, before his rétdammenced, Petitioner filed a pro se PQ
Notice. (Doc. 21, Ex. X})On February 6th, the triabart again appoted counsel for
Petitioner, and set filing deadlineg®oc. 21, Ex. Y.) On Jun&l, 2012, the trial court
granted counsel's request to dismiss tidRPpetition because the retrial was pendin
(Doc. 21, Ex. AAJ

On November 26, 2012, Petitioner’s courfdetl a Notice of Completion of PCR
Review, stating she had “eesponded with petitioner, carfed with former trial
counsel, relatives of Petitioner and reviewed all relevant transcripts, record and ap
memorandum decision,” and found no “coloraiskue to submit to the court pursuant
Rule 32.” (Doc. 21, Ex. FF.)

On December 17, 2012, while his retveas underway in this case (CR2005
033017), Petitioner filed pro sePCR petition, challengindlahree criminal cases, and
raising 68 issues without citations to lawtle record. (Doc. 21, Ex. GG.) Petitioner file
another copy of the same PCR petition @ct@mber 24th. (Doc. 2Ex. HH.) On March
15, 2013, the State respondedhe petition, and arguedetipetition should be summarily
dismissed because it lacked argument, citation, or legaluthority. (Doc21, Ex. Il at
8.)

On August 13, 2013he trial court dismissed #@ner’'s PCR petition. (Doc. 21,
Ex. JJ.) The court first found that PetitiondPE€R petition was timelwith respect to the
first trial (CR2005-104441 an@R2005-032990), but “prematdreith respect to this

® petitioner had filed a preaus PCR that was dismissed because his cou
%Ile%/ed Petitioner had three dite@ppeals pending before tbeurt of appeals. (Doc. 21
X. V.
Ex. W.)

* Petitioner subsequently filggto semotions for reconsiderati, to stay the trial,
and to supplement a Rule 32 petitiono@ 21 Exs, BB, CC.) Because Petitioner w
represented by counsel, the trial court ruleat thcould not “accept any pro se filings @
communications from_him,” and noted that it could not “read the majority of
document.” (Doc. 21, Ex. EE.) The court took “no actiotd”)(

-6 -
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case (CR 2005-033017) because appeal was still pendingld( at 2.} The court
declined to address those arguments releieCR 2005-033017. Thwurt dismissed the

remaining counts as eithergaetuded or not colorableld()

Petitioner had 35 days to file a petitiom feview to the Arizona Court of Appeal$

regarding the dismissal of his PCR petitidhe petition was due on or before Septemk
17, 2012 however Petitioner did ndtle until October 16, 2013 (Doc. 21, Ex. LL.)
Petitioner attached his PCR petition as eahibit. (Doc. 21 Ex. KK.) Petitioner’s
petition for review included all three criminaases. On October 28, 2013, the court
appeals dismissed the petition for review agnugly as it was “not filed within 30 days
of the trial court’s final decision’” (Doc. 21, Ex. LL.) The aat noted that the “trial

court may ‘after being presentadgth proper evidenceallow a late filing,’ if it finds that

petitioner was not responsible for the untimely filingfd.Y There is no record before

the Court that Petitioner subsequently filegesition or presented ewadce to allow for a
late filing.

f. Petitioner's FederalHabeas Petition

On December 9, 2014, Petitioner mailedPagition. (Doc. 1 at 68.) On January 2

2015, the instant Habeas Petition was filed, raising 61 grounds for’rglizdc. 1.) On
June 19, 2015, Respondentsdil@ Limited Answer to the Egon. (Doc. 21.) On June
25, 2015, Petitioner filed a Reply. (Doc. 22.)

[ll.  THE PETITION IS UNTIMELY.

The writ of habeas corpuaffords relief to persons igustody pursuant to thg

2013 > The Court of Appeals issued its pjgin in CR 2005-033017 on September

“®This Court assumes Petitioner is entitledive additional days_loursuant to Ariz
R. Crim. P. 1.3 (expanding time limity five days after service by mail).

’ The trial court dismissal is dated Aug@t2013, but it was electronically filed
on August 13, 2013. (Doc. 21, Ex. JJ.)eTArizona Court of Appeals relied on th
August 13, 2013 datéDoc. 21, Ex. LL.)

® The Petition lists 62 Grounds, but Petiter did not submit a Ground 58. (Doc

1)
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judgment of a state court wnolation of the Constitution, V@s, or treaties of the United
States. 28 U.S.C. 88 2241(c)(3), 2254(a)titidas for Habeas Coys are governed by
the Antiterrorism and Effective Death Penakgt of 1996 (AEDPA). 28 U.S.C. § 2244,

a. Time Calculation

The AEDPA imposes a onegr limitation period, which begins to run “from the

latest of . . . the date on which the judgtmbacame final by the conclusion of dire¢

review or the expiration of the time rfoseeking such review.” 28 U.S.C.
2244(d)(1)(A).

Here, the Arizona Court of Appealaffirmed Petitioner's convictions ang
sentences on September 3, 20{Boc. 21, Ex. R.) Petitioneré¢h had 35 days to file g
petition for discretionary review it the Arizona Supreme CourSeeAriz. R. Crim. P.
31.19(a) (“Within 30 days after the Court Appeals issues its decision, any party m
file a petition for review with the clerk of the Supreme Court . . .."); Ariz. R. Crim
1.3 (expanding time limits by fivdays after service by mailtate v. Rabynl62 Ariz.
261, 782 P.2d 737 (1989). &muse Petitioner did not fila petition for review, the
judgment became final d@ctober 8, 2013 SeeGonzalez v. Thalell32 S. Ct. 641, 656
(2012) (“[W]ith respect to a ate prisoner who does not seekiew in a State’s highest
court, the judgment becomes ‘final’ umd® 2244(d)(1)(A) wherthe time for seeking
such review expires . . ..").

This Petition was due on October 8, 20dldsent statutory or equitable tolling.

b. Statutory Tolling

The AEDPA provides for tbng of the limitations periodvhen a “properly filed
application for State post-conti@n or other collateral relief with respect to the perting
judgment or claim is pendi’ 28 U.S.C. § 2244(d)(2)in Arizona, post-conviction
review is pending once a notice pdst-conviction relief is filed.See Isley v. Arizona
Dep'’t of Corr., 383 F.3d 1054, 105@th Cir. 2004)See alsAriz. R. Crim. P. 32.4(a)
(“A proceeding is commenced by timely filirgnotice of post-conviction relief with thg

court in which the conviction occurred.”).

-8-
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On December 17, 2012, while his retveas underway in this case (CR2005
033017), Petitioner filed pro sePCR petition, challengindlahree criminal cases, and
raising 68 issues without citans to law or the record. (2. 21, Ex. GG.) On August 13
2013, the trial court filed its order dismisgiPetitioner's PCR petitiofiDoc. 21, Ex. JJ.)
Petitioner had 35 days tale a timely petition for reviewin the Arizona Court of
Appeals, or until September 12013, but he failed to do so(Doc. 21, Ex. LL.) The
one-year deadline to file a federal habeasvéltolled while “a properly filed application
for State post-conviction . . . review..is pending.” 28 U.&. § 2244(d)(2).

The statute of limitations was not tallby Petitioner's October 16, 2013 “Appea
of Post-Conviction Relief.” (Doc. 21, Ex. LL This filing was not a “properly filed”
state action for post-conviction relief because it was untimgge Pace v. DiGuglielmo
544 U.S. 408, 417 (2005) (“[W hold that timdimits, no matter their form, are ‘filing’
conditions. Because the state court rejeptdioner's PCRA petitin as untimely, it was
not ‘properly filed,” and he igot entitled to statutory tofig under 8§ 2244(d)(2).”). Once
the AEDPA limitations period expires, aulsequently filed state post-convictio
proceeding cannot restart the statute of limitatioR®rguson v. Palmateei321 F.3d
820, 823 (9th Cir. 2003) (hdihg that § 2244(djdoes not permit t reinitiation of the
limitations period that has ended befdiee state petition was filed”).

Here, Petitioner's PCR review concluded®eptember 17, 201&e deadline for
a petition for review to the Arizona Court Bppeals. Because Petitioner’'s appeal w
final on the later date of October 8, 2013ttls the date starting the one-year limitatio
period. Petitioner was required to ftlas Petition byOctober 8, 2014.

c. Equitable Tolling

“A petitioner who seeks equitable tolling AEDPA’s 1-year ifing deadline must
show that (1) some ‘extraordinary circuarste’ prevented him fro filing on time, and
(2) he has diligentlypursued his rights.”Holland v. Floridg 560 U.S. 631, 649, 13(Q
S.Ct. 2549, 177 L.Ed.2d 130 (2010)Euna v. Kernan 784 F.3d 640, 646 (9th Cir
2015). The petitioner bears the burden of showing that equitalbley should apply.

-9-
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Espinoza-Matthewv. Californig 432 F.3d 1021, 1026 (9thrCR005). Equitable tolling
Is only appropriate when external forcesthea than a petitioner'sack of diligence,
account for the failuré¢o file a timely habeas actio@haffer v. Prosper592 F.3d 1046,
1048-49 (9th Cir. 2010). Equitablélliog is to be rarely grantedsee, e.g Waldron—
Ramsey v. PacholkB56 F.3d 1008, 1011 (9th Cir. 200Fetitioner must show that “the
extraordinary circumstances wehe cause of his untimelisg and that the extraordinar
circumstances made it imposglib file a petition on time."Porter v. Ollison,620 F.3d
952, 959 (9th Cir. 2010). fideed, ‘the threshold necessaoytrigger equitable tolling
[under AEDPA] is very high, legshe exceptions swallow the rule.Miranda v. Castro
292 F.3d 1063, 1066 (9th Cir. 2002) (quotMgrcello, 212 F.3d at 1010).

Here, Petitioner asserts equitable tollingwd be granted because he “was ne\
informed of [his] constitutionalight to habeas corpus ancetefore was not informed of
the requirement or deadlinestil [he] was informed by # Honorable Neil V. Wake in
an Order to a motion [he] haitefd for petition for Rule 32 PCR."(Doc. 1 at 68.) In his
Reply, Petitioner asserts that (1) he “doeshawe access to these records at this time
confirm or deny these claims” (of untimelgseand procedural default), and (2) “it wa
beyond his control as Petitioner svaever notified of his right® a writ of habeas corpus

. and therefore could not have knadge of requiremeneand procedures ang
deadlines.” (Doc. 22 at 2.)
I. Petitioner had access to records

Petitioner asserts that he “does not hageess to these records at this time

confirm or deny these claims” of untimelinemsd procedural default. (Doc. 22 at 2|

Although Petitioner is not claiming a lack afcass to his files during the one-year filin
period, the Court nonetheless considers g8ge. The Court is mindful that the groung
for equitable tolling under 8§ 2244(d) are highgt-dependent and considered on a ca
by-case basisSee Holland v. Florida560 U.S. 631 (2010)aws v. Lamarque351 F.3d

919, 922 (9th Cir. 2003). The information contained in this Petition was available t

° See Cook v. Stat4-CV-00560-NVW-LOA, at Doc. 8 (April 15, 2014).
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Petitioner in 2013 and 2014mportantly, on October 1&013, Petitioner filed aro se

appeal, which attached the 6&ugnds for relief he previously filed in trial court. (Dog.

21, Ex. KK.) That appeal wgdiled within the one-yeatteadline for filing this Petition.
See Gaston v. Palme#17 F.3d 1030, 1035 (9th Cir0@5) (affirming conclusion that
“[b]ecause [Gaston] was capealbf preparing and filing sttcourt petitions [during the
limitations period], it appears that he weapable of preparing and filing a [federa
petition during the [same time]”). Petitioner wesrtainly aware of the nature of hi
claims and was able to file a Petitio®ee Waldron—Ramsey56 F.3d at 1014 (stating
that petitioner “could havprepared a basic form habgeetition and filed it to satisfy the
AEDPA deadline”);United States v. Battle862 F.3d 1195, 1198 (9th Cir. 2004) (eve
without access to his case file, petitioner nifastleast consult his own memory of th
trial proceedings”). Petitioner had sufficientmmay and documents fde a “basic form
habeas petition” within the deadline. Petigo has not satisfied his burden of showir
that equitable tolling should apply becaus a lack of access to documents.
ii. Petitioner’s pro se status and ignorance of the law

Petitioner asserts “it was beyond his cona® Petitioner was ner notified of his
rights to a writ of habeas corpus . . .datherefore could not have knowledge ¢
requirement and procedures arghdlines.” (Doc. 22 at 2.) Almost six months prior
the deadline, this Court aced Petitioner of the right teabeas review. On March 19
2014, Petitioner filed “goro se ‘Motion to Request Extensmoof Time to File Post
Conviction Relief Review ahto Request Appointmenf Appellate Counsel."See Cook
v. State 14-CV-00560-NVW-LOA, at Do. 1 (March 19, 2014)0n April 15 2014, the
Court advised Petitioner that to “the extentitiRaer intends to seek habeas corpus rel
under 28 U.S.C. § 2254, must file a Petition Under 28.S.C. § 2254 for a Writ of
Habeas Corpus by a PersonState Custody in aew casé€ Cook v. Statel4-CV-
00560-NVW-LOA, at Doc. 8 (fril 15, 2014) (emphasis ioriginal). Petitioner attached
this Order to his Petition. (Doc. 1, Ex. He Petition was not due until October 8, 201

Petitioner’s lack of knowledgef the habeas deadlimm®es not warrant equitable
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tolling. A petitioner'spro se status, ignorance of the lawnd lack of representatior
during the applicable filing ped do not constitute circustances justifying equitablg
tolling because such circumstas are not “extraordinarySee Waldron—Ramsey56
F.3d at 1013 n.4 (“a pro geetitioner’s confusion oignorance of the law is not, itself, :
circumstance warranting equitable tollingtert. denied, 558 U.S. 897 (200Basberry
v. Garcig 448 F.3d 1150, 1154 (9tGir. 2006) (“[A] pro se petitioner’s lack of lega
sophistication is not, by itself, an extrdmary circumstance warranting equitab
tolling.”); Johnson v. United State$44 U.S. 295, 311 (260 (“[W]e have never

accepted pro se representatioonal or procedural ignorance ass excuse for prolonged

inattention when a statute’s clear policyl€dor promptness.”). The Arizona Court of

Appeals also advised Petitioner to submit greuttdjustify his latdiling of his petition
for review of the PCR dismissal. (Doc. Bx. LL.) Petitioner didhot supply grounds to
request equitable tolling for that late filing.

The Petition is untimely beaae it was not filed withithe deadline established b}
28 U.S.C. § 2244(d)(1Absent equitable tolling or oth@xception, the Petition will be
dismissed with prejudice, regardteof the margin of untimelinesSee United States v
Marcello, 212 F.3d 1005, 1010 (7tir. 2000) (federal habegaetition submitted one day
late was properly dismissed astimely under AEDPA, notopthat a “missed” deadline
“is not grounds for equitable tolling”Hartz v. United States119 Fed. Appx. 782, 783
(9th Cir. 2011) (unpublished) (affirming sthissal of federal habeas petition whe
petitioner “simply missed the statute of limitations deadline by one dag®tkingbill v.
Cockrell 293 F.3d 256, 265 (5th Cir. 2002) (“[w¢ensistently have denied tolling eve
where the petition was onhk few days late”)tJnited States v. Lockd71 U.S. 84, 100—
01 (1985) (“If 1-day late fimgs are acceptable, 10-dayeldilings might be equally

acceptable, and so on in a cascade of exceptions that would engulf the rule erected

filing deadline . . . A filing deadline cannbé complied with, substantially or otherwisé

by filing late—everby one day.”).
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IV. EVIDENTIARY HEARING

An evidentiary hearing isot warranted regardingetitioner’s claims, including
equitable tolling, because thecoed is sufficiently developetb resolve this question. A
habeas petitioner asserting equitable tollingotdd receive an evahtiary hearing when
he makes ‘a good-faith allegation that woufdirue, entitle him to equitable tolling.”
Roy v. Lampert465 F.3d 964, 969 (® Cir. 2006) (quoting.aws v. Lamarque351 F.3d
919, 919 (9th Cir. 2003). An mentiary hearing is not maniday. “Where the record is
amply developed, and whereindicates that the petitioner's mental incompetence was
not so severe as to cause timtimely filing of his habeas pigon, a district court is not
obligated to hold evidentiary hearing® further develop the factual record,
notwithstanding a petitioner’s alletians of mental incompetenceRoberts v. Marshall
627 F.3d 768, 773 (9th Cir. 201&@ee alspGaston v. Palmer17 F.3d 1030, 1035 (9th

Cir. 2005) (affirming conclusiothat “[b]Jecause [Gaston] Wwacapable of preparing ang

=

filing state court petitions [durg the limitations period], it appears that he was capable
of preparing and filing a [federgletition during thgsame time]”).
CONCLUSION

The record is sufficiently developednd the Court does not find that an
evidentiary hearing is necessdoy resolution of this matte6ee Rhoades v. HenG§38
F.3d 1027, 10419th Cir. 2011). Based on the abosealysis, the Court finds that
Petitioner’s claims are untimelThe Court will thereforeecommend that the Petition for
Writ of Habeas Corpus (Doc. 1) be denied and dismissed with prejudice.

IT IS THEREFORE RECOMMENDED that the Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 (Doc. 1DENIED and DISMISSED WITH
PREJUDICE.

IT IS FURTHER RECOMMENDED that a Certificate of Appealability and
leave to proceeth forma pauperion appeal bENIED because the dismissal of the
Petition is justified by a plaiprocedural bar and jurists ofason wouldhot find the

procedural ruling debatable.
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This recommendation is not an order tisatmmediately appealable to the Nint
Circuit Court of Appeals. Any notice of appgairsuant to Rule 4(a)|1Federal Rules of
Appellate Procedure, shouldtrime filed until entry of the dtrict court’s judgment. The
parties shall have 14 days from the datesefvice of a copy of this Report an
Recommendation within which to file specific written objections with the C&ae28
U.S.C. 8§ 636(b)(1); FedR. Civ. P. 6(a), &) and 72. Thereatfter, tiparties have 14 days

within which to file aresponse to the objections.

Failure to timely file objections tothe Magistrate Judge’'s Report and

Recommendation may result in the acceptaricbe Report and Recommendation by tl
district court without further reviewSee United States v. Reyna-Tq@#a8 F.3d 1114,
1121 (9th Cir. 203). Failure to timely file objection® any factual determinations of th
Magistrate Judge will be consi@er a waiver of a party’s righit appellate review of the|
findings of fact in an order gdgment entered pursuantttee Magistrate Judge’s Repof
and RecommendatioBeeFed. R. Civ. P. 72.
Dated this 8th day of December, 2015.

JEn\__

Honbrable Johri Z. Bde
United States Mgistrate Jude
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