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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael David Saunders, No. CV-15-00024-PHX-JJT
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

At issue is the denial of PlaintifMichael David Saunders’ Application fof
Disability Insurance Benefits by the Soctécurity Administrabn (“SSA”) under the
Social Security Act (“the Act”). Plaintiffiled a Complaint (Doc. 1) with this Cour
seeking judicial review of that denialnéthe Court now considers Plaintiff's Opening
Brief (Doc. 16, “Pl.’s Br.”), Defendant Sai Security Adminigation Commissioner’s
Opposition (Doc. 17, “Def.’sBr.”) accompanied by tw Notices of Supplementa
Authority (Docs. 19, 20), and Plaiffts Reply (Doc. 18, “Pl.’s Reply”).

l. BACKGROUND

After the denial of several previoudpplications, Plaintiff filed another
Application for a Period oDisability and Disability Insunace Benefits under Title 1l of
the Act and Supplemental Security Incomeder Title XVI of theAct on August 30,
2011, for a Period of Disabilitheginning April 30, 2006, tar amended to January 1,
2009. (Doc. 15, R. at2-73, 169-82.) Plaintiff's renewleclaim was immediately denied,
and it was denied on reconsidigon on October 2, 2012. (R. Ht1-13.) Plaintiff testified
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at a hearing held before an Administrativaav Judge (“ALJ”) on June 6, 2013. (R. at 37
67.) On July 19, 2013, the ALJ issued a decision denyingtPigi claim. (R. at 19-30.)
The Appeals Council upheldghALJ’s decision on October 31, 2014. (R. at 1-3.) The

present appeal followed.

The Court has reviewed the medical evide in its entirety and provides a shqrt
summary here. Plaintiff saw Dr. Dale R. Skthua neurologist, on January 8, 2009, and
Dr. Schultz wrote a “to whom it may concerl&tter to say that Plaintiff has familia
myotonic dystrophy—a type of muscularstipphy characterized by muscle wasting ahd
weakness—that “significantly impairs dexterdgpd motor function” and has “social and
emotional consequences.” (R. at 355.)

On September 13, 2011, PlaintiffwsaDr. Larry Ryan, a family medicine
physician, and Dr. Ryan completed Residual Functional Capacity (*“RFC”
guestionnaire. (R. at 386-92.) Dr. Ryantet that Plaintiff had myotonic musculayr
dystrophy and could sit for six hours and stand or walkdor hours in an eight-houn
period, and he needed to tdl& minute to one-hour breaksesy one to two hours. (R. a
386.) Dr. Ryan determad that Plaintiff could use his hds, fingers or ans for 20% of
the workday. (R. at 387.) He opined that Riéfimeeded to take more than four days off
a month due to his impairments. (R. at 3&nally, Dr. Ryan saidhat Plaintiff had a
generalized anxiety disorder but it wamtrolled with medication. (R. at 387.)

In treatment notes dated over two yeafter his initial visit, on September 23,
2011, Dr. Schultz stated that Plaintiff vigithim again “to establshis relationship with
a neurologist and confirm his diagnosis.” @.395.) Dr. Schultz noted that Plaintiff
“vaguely recalls having se¢Br. Schultz] in the past,” a neting Dr. Schultz also did not
recall because “it's been too many years.”dR395.) Plaintiff reported he had worked as
a cashier at Wendy's but was fired in 2008l dhas trouble holding jobs not so much
because of his disability frormyotonic dystrophy but justom ‘lack of hustle’ and/or
personality conflicts with co-workers.” (Rat 395.) Dr. Schultz continued by stating

Plaintiff “has apparently appliefor social security disabilitiput he is really not disableo
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for a lot of occupational opporntities. He is largely applgg for disability just on the
basis of the diagnosis and because h& saem to hold a job.” (R. at 395.)

Dr. Schultz noted that Plaintiff suffe from chronic headaches, for whic
Dr. Schultz suggested the medication Depak&eat 396.) Plaintiff said that Dr. Schult;
had prescribed Depakote to i@ in the past visit and thatt had worked well to relieve
his headaches. (R. at 396.) However, Plin¢ported that Dr. Ryan had taken him o
Depakote because Dr. Ryan believed it was an anti-seizure medication, perha
realizing Plaintiff was taking it as a prophyls for migraine headaches. (R. at 39¢
Dr. Schultz prescribed DepakoteRtaintiff again. (R. at 396.)

In the neurological examation, Dr. Schultz foundhat Plaintiff had normal
strength in all four extremities and, while had trouble opening his hand back up aff
gripping something, he had no weaknessig hands and feet. (R. at 397.) All othg
results were normal, and Dr. Schultz obsdrtleat Plaintiff had “appropriate affect.’
(R. at 398.)

About 18 months later, on March 8, 20Haintiff saw Dr. Schultz again, anc
Dr. Schultz stated that Plaintiff's “sole pug@today was to brings the lengthy form
title of residual functional capacity questiomedi (R. at 564.) He noted, “Apparently
[Plaintiff] has applied for soal security disability twiceand has been declined bot

7w

times,” “probably [stemming] from the fact thalthough he has this stirder he is still
capable of working at somelys.” (R. at 564.) Dr. Schultabulated Plaintiff's physical

abilities on the RFC form and stated hewdocomplete the mental RFC portion aftg

Plaintiff received the requirgasychometric testing. (R. &64, 566.) Neither the physical

nor mental RFC evaluations are attedho Dr. Schultz's treatment note€n March 20,

! The ALJ noted that Plairtifirst testified that Dr. Seultz gave to Plaintiff the
physical RFC portion of the questionnairaddater that Dr. Schultz never conducted t
physical RFC evaluation (R. at 26), whicbntradicts Dr. Schultz’s exgllut statemer
that he filled out the physical RFC portiontbe questionnaire (R. at 564, 566). As f
the mental RFC, there is no record Piffirever obtained the required psychometr
testing. (R. at 26.) When asked if shed h@btained the physicdRFC portion of the
questionnaire, Plaintiff's counsel respondedtther firm had not obtained the recor
because Plaintiff was no longeeated by Dr. Schultz. (R. at 26.)
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2013, Dr. Schultz's office received a calbin Plaintiffs mother and noted Plaintiff
“does not want to see Dr. Schultz” anddits someone else asap.” (R. at 621.)
On April 12, 2013, Dr. Ren completed another RFC gtiennaire for Plaintiff.

(R. at 572-73.) The resultdid not differ significantly from the previous RFC

guestionnaire Dr. Ryan compdel. (R. at 386-92, 572-73.)

Plaintiff underwent a psychological euation by state examiner Dr. Celia Drak

on April 18, 2012. (R. at 5092.) Dr. Drake repted that Plaintiff sometimes feels

depressed but has not soughygbsatric or mental healtbare. (R. at 510.) She note
Plaintiff “was a poor historian,” his “repbiof symptoms was somewhat vague,” h
depression is controlled witimedication, and he “indicateadb need for mental health
treatment.” (R. at 511.) On September PD12, Dr. Jonathan Zuess, a state ndg
examining physican, agreeditiv Dr. Drake’s assessmebtaised on his review of the
medical records and also notdtht Plaintiff was medication non-compliant. (R. at 9
98.)

Plaintiff underwent a mental RFC evaioa by state examar Dr. Diane Kogut
on May 3, 2012. (R. at 546-48.) Dr. Kogutufa that Plaintiff had no significant
limitations in understanding and memory; ngnsiicant limitations in four areas of
sustained concentration andr@stence and moderate limi@ts in the remaining four
areas; moderate limitations in one of theefiareas of social interaction and no oth
significant limitations; and moderalienitations in two of thdour areas of adaptation an

no other significant limitations. (R. at 546-47.)

Dr. Kogut noted that Plaintiff’'s demsion/anxiety was controlled with medication

and that Plaintiff was alednd oriented with a normaffact and average intelligence|

(R. at 548.) Like Dr. Drake, Dr. Kogut observed that Plaintiffs symptoms “w
somewhat vague” but that hisptession was associated wabping with chronic illness.
(R. at 548.) She reported that Plaintiflads, cares for dogs, has no problems w
personal care and shops in stores. (R.4&)5She concluded that Plaintiff has son

limitations due to muscular dystrophy butnst markedly impaed due to a mental

e

D

L

IS

n-

er

[

ere

h

e

—




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

disorder. (R. at 548.) Dr. Kogadso noted that Plaintiff isot undergoing mental health
treatment and his anxiety is controlled. (R548.) As a result, Dr. Kogut concluded th;
Plaintiff retains the mental capaciiyr unskilled work. (R. at 548.)
II.  ANALYSIS

The district court reviews only thosssues raised by the party challenging t
ALJ’'s decision.See Lewis v. ApfeP36 F.3d 503, 517 n.1®th Cir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal err@rn v. Astrue 495 F.3d
625, 630 (9th Cir. 2007). Suiasitial evidence is more dh a scintilla, but less than §
preponderance; it is relevaavidence that a reasonablegmn might accept as adequa
to support a conclusion consiihg the record as a wholil. In determining whether
substantial evidence supportsi@cision, the court must consider the record as a wh
and may not affirm simply by isolating“apecific quantum of supporting evidencéd’
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.”Thomas v. Barnhar278 F.3d 947, 954 (9tbir. 2002) (citations omitted).

To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces?0 C.F.R. § 404.1520(a). Theashant bears the burden o

proof on the first four steps, but the burdemfts to the Commissioner at step five.

Tackett v. Apfel 180 F.3d 1094, 1098 9 Cir. 1999). At the first step, the ALJ
determines whether the claimasatpresently engaging in lsstantial gainful activity. 20
C.F.R. § 404.1520(a)(4)(i). If so, the claimas not disabled and the inquiry enttk. At

step two, the ALJ determines whether thenskmt has a “severe” medically determinahble

physical or mental impairment. 20 C.F.R4®&4.1520(a)(4)(ii). If not, the claimant is ng
disabled and the inquiry endd. At step three, the ALJ cowders whether the claimant’s
impairment or combination of impairmentseets or medically equals an impairme
listed in Appendix 1 to SubpaR of 20 C.F.R. Ra404. 20 C.F.R§ 404.1520(a)(4)(iii).

If so, the claimant is automadilly found to be disabledd. If not, the ALJ proceeds to
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step four.ld. At step four, the ALJ assesses tharmolnt's RFC and determines wheth

the claimant is still capable of perfing past relevant work. 20 C.F.R.

8 404.1520(a)(4)(iv). If sahe claimant is not disabled and the inquiry endslf not,
the ALJ proceeds to the fifth and final step, where herhgtes whether the claiman
can perform any other work in the natioegbnomy based on theachant's RFC, age,
education, and work experien 20 C.F.R. § 404.1520(a)(4)(¥f so, the claimant is not
disabledld. If not, the claimant is disablettl.

A. The ALJ Assigned Proper Weight tothe Assessments of Plaintiff's
Treating Physicians and Properly Casidered the Record as a Whole

Plaintiff disputes the ALJ's finding astep five of the five-step procesy
specifically, that when consideg the combination of Plairitis impairments, Plaintiff's
RFC allowed him to perform wk in the national economylaintiff's first argument is
that the ALJ committed reversible errdzy assigning inadequate weight to th
assessments of Plaintiff's family doctdDr. Ryan, and failig to account for RFC
limitations in concentration, pgistence or pace. (Pl.’s Bat 12-17.) Defendant argue
that the ALJ properly weighed the treatingfeissionals’ assessments, offering speci
and legitimate reasons suppakrtey substantial evidence the record for giving little
weight to Dr. Ryan’s assessments. (Def.’s Br. at 5-13.)

An ALJ “may only reject a treating oexamining physician’s uncontradicte
medical opinion based on ‘@eand convincing reasonsCarmickle v. Comm’r of Soc.
Sec, 533 F.3d 1155, 116@th Cir. 2008) (citing-ester v. Chater81 F. 3d 821, 830-31
(9th Cir. 1996)).“Where such an opinion is contratéd, however, it may be rejected fqg
specific and legitimate reasons that are sup@dmesubstantial evidee in the record.”
Id.

In this instance, & ALJ found that thessessments of Plaintiff's family doctot
Dr. Ryan, were contradictdoly the assessments of Pl#its neurologist, Dr. Schultz.

(R. at 25-28.) The Court must therefore exsmwhether the ALJ pvided specific and
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legitimate reasons for discaimy the assessments of Dr. &y supported by substantie
evidence when examng the record as a wholee Carmickle533 F.3d at 1164.

In giving significant weight to Dr. 3wltz’s assessments and little weight 1
Dr. Ryan’s assessmernhe ALJ noted that, as a neurolsigiDr. Schultz is a specialist
and his opinion is therefore t#fed to more weight than thaf Dr. Ryan.(R. at 27.) The
ALJ also noted Dr. Schultz’'s observations tRdaintiff visited him solely to obtain a
diagnosis to seek disidity benefits and di not seek regular care, as well as the fact t
an apparently negative physical RFC evatuacompleted by Dr. Schultz disappears
and that no mental RFC evaluation or psychomé&tsting was completed. (R. at 26.) |

addition, the ALJ noted that Dr. Ryan’s omins were not consistent with the treatme

records, which showed among other thigat Plaintiff's mental impairments were

effectively treated with medication—to ehextent Plaintiff followed his medicatior
regimen. (R. at 24-26.)

The Court finds that the ALJ provided sgecand legitimate reasons, as require
for rejecting Dr. Ryan’s assessments of Rlifis RFC, and the RFC applied by the AL
was supported by substantial evidence in de®nmd as a whole, including Dr. Schultz’
assessments. The ALJ properigluded in the RFC the limitations in Plaintiff’'s dexterit
and motor function observed by Dr. Schultd ahe other examining physicians. (R.
25.)

B. The ALJ Properly Interpreted the Examining and Non-Examining
Physicians’ Mental Health Assessments

Plaintiff also argues that the ALJ erred her interpretation of the opinions of

examining physician Dr. Kogut and non-examg physician Dr. Zass, who Plaintiff
contends concluded that he has moderatéaiions in concentration, persistence ai
pace that make him unable to perform evempse work. (Pl.’s Br. at 16-17; Pl.’s Reply
at 3-6.) In response, Defendant contendstti@iALJ properly intenmeted the evaluations
of Drs. Kogut and Zuess as a whole, including their narrative descriptions of Plair]
RFC limitations. (Def.’s Br. at 13-16.)

|
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The ALJ gave “great weight” to ¢hmental RFC assessment of Dr. Kog(R. at
27.) Upon examination of Plaiff, Dr. Kogut concluded irtheckbox form that Plaintiff
had moderate limitations in four of thegkt categories of sustained concentration g
persistence. (R. at 546-37However, as the ALJ noted)r. Kogut concluded that
Plaintiff retains the RFC for uksled work. (R. at 27, 548.) In so concluding, Dr. Kogt

observed in narrative form that Plaintiffdepression/anxiety was controlled wit

medication; Plaintiff was alert and orient@dh a normal affect and average intelligencg;

Plaintiff's report of his symptoms was somewltvague; Plaintiff reads, cares for dog
has no problems with personal care andpshin stores; and, while Plaintiff report
mental health issues, Plaintiff has not sowgiht mental health treatment. (R. at 548.)
the checklist, Dr. Koguhoted that Plaintiff had no sigreant limitations in half of the
categories of sustained concentration angigience. (R. at 546-47.) Moreover, as t
ALJ observed in hemterpretation of Dr. Kogut's repgrDr. Kogut also found that

Plaintiff “could perform work where interpgwnal contact was incidental to the wor

nd

ut

k

performed; complexity of taskwas learned and performed by rote with few variables

and little judgment; and the supervision reqdiwas simple, direct, and concreie.(
unskilled).” (R. at 27.) Finally, the ALJ noted that a finding that Plaintiff retains
mental RFC—including concentran—to perform unskilled works consistent with the
treatment records and other evaluations ofriifi including that ofDr. Drake. (R. at
27.)

Nevertheless, Plaintiff argues that theJAdrred when she considered Dr. Kogut
conclusion that Plaintiff retas the mental RFC to perforunskilled work because suc
a determination is the provinoé the ALJ, not an examininghysician. (Pl.’s Reply at 4-
5.) However, as pointed out @ke, the ALJ does far morhan rely on Dr. Kogut's

conclusion in interpreting Dr. Kogut'svaluation and making the mental RF

? To the extent Plaintiff argsehat the ALJ shdd also have given great weight t
Dr. Ryan’s mental RFC assessments, theraag fails for the reasons set forth abo
and pa_rtlculagz because, as pointed out by the ALJ, Dr. Ryan is not a mental |
specialist. feeR. at 27-28.)
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determination. The ALJ properly considerdte record as a whole, and, so far

Dr. Kogut's evaluation is concerned, the Aproperly considered the entire evaluatign,

including the narrative portion§ee Rounds v. Comm'’r of Soc. Sec. Adr8i/ F.3d
996, 1005 (9th Cir. 2015) (as amended).
Similarly, Plaintiff’'s argument as to¢hassessment of Dr. Zuess, a non-examin

physician, fails. Dr. Zuess read and rel@ad Dr. Kogut's conclusions in reaching hi

own, and, indeed, explicitly agrees with #esessment of Dr. Drake. The ALJ’s decision

AS

ng
S

to exclude additional limitations in Plaintiff's ability to concentrate in the final mental

RFC determination was supported bpstantial evidence in the recotd.
C. The ALJ Properly Weighed Plaintiff's Testimony
Finally, Plaintiff argues that the ALJrred in her considet@n of Plaintiff's

symptom testimony. (Pl.’s Br. at 18-21.) lesponse, Defendant contends that the ALJ

gave Plaintiff's testimonythe proper weight becausense of his testimony was nof
supported by objective meadil evidence, Plaintiff wasuccessful in controlling his
symptoms with medication and failed to fell@ertain medication regimens, and Plainti
engaged in physical activity despite bigimed limitations. (Def.’s Br. at 17-22.)

While credibility is the povince of the ALJ, an advee credibility determination

requires the ALJ to provide “specific, cteand convincing reasons for rejecting the

claimant’'s testimony regarding the setye of the claimat's symptoms.”Treichler v.
Comm’r of Soc. Sec775 F.3d 1090, 1102 t® Cir. 2014) (citingSmolen v. ChateiB0
F.3d 1273, 1281 (A Cir. 1996)). The ALJ diagreed with certainatements of Plaintiff
regarding the intensity, persistence anchiting effects of his conditions and hi
conclusion that he is ubke to perform even unsgled work. (R. at 27, 41.)

In the instances in whidihe ALJ assigned little value flaintiff's statements, the

Court finds the ALJ gave specific, cleardaconvincing reasons faloing so. The ALJ

® Because the Court finds that the ALd diot err in her RE determination and
the RFC was reflected in the hypotheticals she posed to the Vocational Expert, the
need not address Plaintiff’s final argument that the hypotheticals posed to the Vocs
Expert did not inalde all of Plaintiff's limitations.$eePl.’s Br. at 21-22.)
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pointed out that Plaintiff's reports of hignctional limitations weraot consistent with
the objective findings of examining physiciaasd particularly Drs. Schultz, Drake an
Kogut (as detailed above); Plaintiff's impairments were controlled with medication
he failed to take the prescribed medicationcontrol certain conditions; and Plaintif
engaged in physical activitiesiconsistent with his reportef impairment, such as
household chores and looking for workR. at 24-25.)The ALJ's credibility

determination was spprted by substantial evidenae the record ad free from error.
See20 C.F.R. 8§ 404.1529(c)(3Btubbs-Danielson v. Astrué39 F.3d 1169, 1175 (9th
Cir. 2008);Warre ex rel. E.T. IV v\Comm’r of Soc. Sec. Admil39 F.3d 1001, 1006
(9th Cir. 2006).

lll.  CONCLUSION

Plaintiff raises no error on the part thle ALJ, and the $8s decision denying
Plaintiff's Application for aPeriod of Disability and Didality Insurance Benefits under
the Act was supported by subsiial evidence in the record.

IT IS THEREFORE ORDERED affirminghe July 19, 2013 decision of th¢
Administrative Law Judge (R. at 19-30)wgsheld by the Appeals Council on October 3
2014 (R. at 1-3).

IT IS FURTHER ORDERED directing ¢h Clerk to enter final judgment
consistent with this Order and close this case.

Dated this 3% day of March, 2016.

N

Hongrable n J. Tuchi
Uni Stat®$ District Jge
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