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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Alfredo Lucero Garcia, No. CV-15-00025-PHX-DGC
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regpondents.

Doc.|50

Before the Court is Petitioner Alfredo Lucero Garcia’s motion for evidentigry

development. (Doc. 43.)The motion is fully briefed. (Docs. 46, 47.) For the reasns

stated below, the motion will be denied.
[ BACKGROUND

A jury convicted Petitioner of armed robippeand first degree murder for the 2002
shooting of Steven Johnson. Petitioner wadeseed to deathThe Arizona Supreme
Court set forth the following facts in its @ypon affirming the convictions and sentence:

On the afternoon of Ma21, 2002, Daniel Andeon was tending bar at

Harley’'s Club 155. Steven Johnsdhge bar's owner, was talking with
Anderson. Garcia entered and askedde the restroom; they directed him

toward the rear of the bar, whereeth was also a back door.

thereafter, Johnson went to the rearthe bar and began fixing a broken
ATM. Anderson followed and thegontinued talking. Johnson kneeled

beside the ATM with a stack of $20 bills.

! These citations refer to the documemd @age numbers generated by the Court’s

electronic case filing system.
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Garcia suddenly burst through theack door and shouted “drop the
money.” Directly behind Garcia waJames Taylor $fffield, who was
crouching and carrying a gun. Johnssiood, threw the $20 bills on the
ground, and said “just get out, get aifthere.” Garia pushed Johnson
against the wall. Anderson stood “Zen” until Johnson loked at him and
said “get out of here.” Andersonrranto the bar’s office, pushed an alarm
button, and then escaped. He heagdmshot before entering the office and
heard a scuffling souhfollowed by a secongunshot as he fled.

Anderson went to another bar andlex the police. Upon arriving at
Harley's, police found Johnaets body outside the ot door and $20 bills
scattered nearby. Police also viewadeo recordings from bus security
cameras on the afternoon of Johnsomiurder. The recordings showed
Garcia and Sheffield board) a bus near the crinscene and later getting
off at the same stop. The investigatultimately led policéo arrest Garcia
on June 1 and Sheffegebn June 6, 2002.

Garcia and Sheffield wermach indicted on one count of first degree murder
and one count of armed robbery; their trials were later severed. On
November 13, 2007, a jury found @& guilty on bab counts. After
learning of possible juror misconduthg trial court empazeled a new jury
for the aggravation and penalty phas@&se second jury found that Garcia
was a major participant ithe felony and was recklessly indifferent to
Johnson’s life. This py also found two aggraors: Garcia had been
previously convicted of a serious offenssee A.R.S. 8§ 13-751(F)(2)
(2009); and he had committed firstgdee murder for pecuniary gaisee
A.R.S. 8 13-751(F)(5). Concludintdpere was no mitigation sufficiently
substantial to call for leancy, the jury diermined that Garcia should be
sentenced to death.

State v. Garcia224 Ariz. 1, 7 11 2-5, 226 P.R&V0, 376 (2010). Petitioner filed a

petition for post-conviction relief (“PCR”), whicthe state court denied without holding

an evidentiary hearingThe Arizona Supreme Court denied review.

Petitioner filed a petition for writ of habeasrpus in this Court on December 1¢
2015. (Doc. 22.) The petition raises 48 migai In the pending motion, Petitioner see
evidentiary development with resgt to seven of those claims.
. APPLICABLE LAW

Federal habeas claims are analyzed under the framewtr& dintiterrorism and
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Effective Death Penalty Act ("AEDPA”), 28 UG. 8§ 2241 et seq. The AEDPA define
the substantive and procedural limits on thenat a capital habegtitioner may bring,
and the Rules Governing Section 2254 Caséralthe types of evidentiary developmel
a petitioner may seek if his claims othesgymeet the requirements of the AEDPA.

A. Exhaustion and Procedural Default

S

nt

The AEDPA requires that a writ of habeaspus not be granted unless it appears

that the petitioner has properly exhaustddawdilable state court remedies. 28 U.S.
8 2254(b)(1)see Coleman v. Thompsd&01l U.S. 722, 731 (82). To properly exhaust
state remedies, the petitioner must “fairly preégehis claims to the state’s highest coul
in a procedurally appropriate manné:Sullivan v. Boerckel526 U.S. 838, 848 (1999)

The petitioner meets this regaiment by describing the opteve facts and the federa

legal theory on which the had® claims are based so trsthte courts have a fair

opportunity to apply controlling legal princgd to the facts beagrupon the claimsSee
Anderson v. Harlesgl59 U.S. 4, 6 (1982).

A claim may be “technically” exhaustedtlie petitioner has & the opportunity
to raise his claim on “independesrtd adequate” state law groundSoleman 501 U.S.
at 732 (“A habeas petitioner winas defaulted his federal claims in state court meets

technical requirements for exhaustion; there are no state remedies any longer ‘avé
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N .

~—+

the

ilab

to him.”). Such technically exhaustedaichs, however, are considered procedurally

defaulted and are not sebj to habeas reliefSee idat 731-32;Smith v. Baldwin510
F.3d 1127, 1139th Cir. 2007).

In Arizona, there are two avenues fmetitioners to preserdand exhaust federa
constitutional claims in state court: diregpaal and PCR proceedings. Rule 32 of {
Arizona Rules of Criminal Procedure gonsrPCR proceedings and provides that
petitioner is procedurally baterom relief on any claim thatould have been raised o

appeal or in a prior PCR petition. Ariz. Rrim. P. 32.2(a)(3).If an Arizona court

concludes that a claim was m@d under this rule, thaindependent and adequate

procedural ground preclusiéederal habeas relieGee Hurles v. Ryai52 F.3d 768, 780
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(9th Cir. 2014).

Procedural default, however, is notiasurmountable bar to relief. A petitione
may raise a defaulted claim if the petitioriean demonstrate cause for the default a
actual prejudice as a result of the allegedatioh of federal law, or demonstrate th;
failure to consider the claims will result ia fundamental miscarriage of justice
Coleman 501 U.S. at 750.

For ineffective assistance of counsaliitis, a petitioner may establish cause for

procedural default “by demonstrating twoingps: (1) ‘counsel in the initial-review
collateral proceeding, where the claim shouldenbeen raised, was ineffective under tl
standards ofStricklandv. Washington466 U.S. 668 (1984),” an(2) ‘the underlying

ineffective-assistance-of-trial-counsel claimaisubstantial one, whids to say that the
prisoner must demonstrate that the claim has some metiatk v. Ryan688 F.3d 598,
607 (9th Cir. 2012) (quotinijlartinez v. Ryan566 U.S. 1, 14 (2012)¥ee Clabourne v.

Ryan 745 F.3d 362, 377 (9th Cir. 2014)erruled on other grounds by McKinney V.

Ryan 813 F.3d 798 (9th Cir. 2015). The Nintircuit has explained that “PCR couns
would not be ineffective for fure to raise an ineffectivassistance of counsel clain
with respect to trial counsel who saot constitutionally ineffective.'Sexton v. Cozner
679 F.3d 1150, 1157 (9th Cir. 2012).

The Martinezexception to procedural default dipp only to claims of ineffective
assistance of trial counsel; it has not begpanded to other types of claimBizzuto v.
Ramirez 783 F.3d 1171, 1177 (9thir. 2015) (explaining that the Ninth Circuit has “nc
allowed petitioners to subst#ly expand the scope oMartinez beyond the
circumstances present Martinez'); Hunton v. Sinclair 732 F.3d 1124, 1126-27 (9t}
Cir. 2013) (noting that only the Supreme Court can expand the applicatibarifiezto
other areas)see Davila v. Davisl37 S. Ct. 2058062-63, 2065-66 (PL7) (explaining
that theMartinezexception does not apply to claimsiméffective assistance of appellat

counsel).

28
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B. Evidentiary Development

Under the Rules Governirfgection 2254 Cases, a pietiter may seek to discovef

and introduce additional evidence in federalit. But the court’s discretion to gran
such requests is limited.

In Cullen v. Pinholster563 U.S. 170 (2011), the Court emphasized that “revi
under § 2254(d)(1) is limited tte record that was beforeetistate court that adjudicate
the claim on the merits.’Ild. at 181;see also Murray. Schrirq 745 F.3d 984, 998 (9th
Cir. 2014) (“Along with the significant defence AEDPA requires us to afford staf
courts’ decisions, AEDPA also restricts the scopéhe evidence thate can rely on in
the normal course of dischargingraesponsibilities undeg 2254(d)(1).”). Pinholster
does not, however, bar evidentiary develepimwhere the court has determined, bas
solely on the state court redo that the petitioner “has clesl the § 2254(d) hurdle.”
Madison v. Comm’r, Ala. Dep’t of Corr761 F.3d 1240, 1249-5)n.9 (11th Cir. 2014);
(citing Pinholster 563 U.S. at 185)see Henry v. Ryarv20 F.3d 10731093 n.15 (9th
Cir. 2013).

To clear the § 2254(d) hurdle, a petitiomeust establish that the state court

decision (1) “was contrary to, or involdean unreasonable application of, clearn
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established Federal law,” or (2) “was based on an unreasonable determination of the fa

in light of the eviégnce presented” in state court. 28.C. § 2254(d). “A state court’s

determination that a claim lacks merit guetes federal habeas relief so long

‘fairminded jurists could disagree’ on thermrtness of the state court’s decision,.

Harrington v. Richter562 U.S. 86, 101 (2011). A tgener who meets the deferentia
standards of § 2254(d) may be entitledetadentiary developmeénif he meets the
standards set forth below.
1. Discovery
A habeas petitioner is not entitled to digery “as a matter of ordinary course
Bracy v. Gramley520 U.S. 899, 904 (19973ge Campbell v. Blodge®82 F.2d 1356,
1358 (9th Cir. 1993). Rule &) of the Rules Governing Sam 2254 Cases provides the

b
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a judge “may, for good cause, authorize a party to conduct discovery under the Fede!

Rules of Civil Procedure and may limit thetext of discovery.” Whether a petitione

-

has established “good cause” for discoverguies a habeas court to determine the
essential elements of thetpiener’'s substantive claim anelvaluate whether “specific
allegations before the courtahli reason to believe that tpetitioner may, if the facts arg
fully developed, bable to demonstrate that he is . . . entitled to reliBracy, 520 U.S.
at 908-09 (quotingddarris v. Nelson394 U.S. 286, 300 (1969)nternal quotation marks
omitted).
2. Evidentiary Hearing

An evidentiary hearing iauthorized under Rule 8 tiie Rules Governing § 2254
Cases. Pursuant to § 2254P3, however, a federal court snaot hold a hearing unless
it first determines that the peoner did not “fail to develp” the factual basis of the
claim in state courtSee Williamy. Taylor, 529 U.S. 420, 431-32@R0). “[A] failure to
develop the factual basis of a claim is not lesthed unless there lack of diligence, or
some greater fault, attributable taetprisoner or the prisoner’s counseld. at 432;see
Baja v. Ducharmel87 F.3d 1075, 1078-7®@th Cir. 1999). “A] petitionerwho ‘knew
of the existence of [] inform@n’ at the time of his stateourt proceedings, but did not
present it until federal habeas proceedingsletdiato develop the factual basis for his
claim diligently.” Rhoades v. Heny98 F.3d 511, 517 (9th Cir. 2010).

Absent unusual circumstances, diligeneguires that a petitioner “at a minimum,
seek an evidentiary hearing in state caartthe manner prescribed by state law.
Williams 529 U.S. at 437. The mere requiestan evidentiary hearing, however, may
not be sufficient to establigtiligence if a reasonable perswould have teen additional
steps. See Dowthitt v. Johnsp@30 F.3d 733, 758 (5th ICi2000) (petitioner requested
hearing but found nadiligent because heifad to present affidats of family members
that were easily obtagal without court order @hwith minimal expensexee also Alley
v. Bell 307 F.3d 380, 390-91 (6th Cir. 200K)pste v. Dormirge 345 F.3d 974, 985-86
(8th Cir. 2003)McNair v. Campbel416 F.3d 1291, 1299-1300 (11th Cir. 2005).
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If the petitioner failed to develop the claimstate court, a f&eral court may hold
an evidentiary hearingnly if the claim relies on (1) “@aew rule of constitutional law,
made retroactive to cases on collateral revigvthe Supreme Court, that was previous
unavailable,” or (2) “a factual predicate thatuld not have been previously discovery
through the exercise of due diligence.” 2&I\C. § 2254(e)(2). laddition, “the facts
underlying the claim [must] bsufficient to establish by clear and convincing eviden
that but for constitutional error, no reasonable factfinder evoduhve found the
[petitioner] guilty of the underlying offenseld.

Moreover,an evidentary hearing is not required ilie issues can be resolved 4
reference to the state court recoiitbtten v. Merkle137 F.3d 1172,176 (9th Cir. 1998)
(“It is axiomatic thatvhen issues can be réged with reference tthe state court record
an evidentiary hearing bemes nothing more thaa futile exercise.”);see Schriro v.
Landrigan 550 U.S. 465, 474 (2007) (“[l]f the cerd refutes the applicant’s factue
allegations or otherwise precliglhabeas relief, a district coustnot requiredo hold an
evidentiary hearing.”). Likewise, “an evid@ry hearing is notequired if the claim
presents a purely legal questiardahere are no disputed fact8eardslee v. Woodford
358 F.3d 560585 (9th Cir. 2004)see Hendricks v. Vasque¥74 F.2d 10991103 (9th
Cir. 1992).

3. Expansion of the Record

Finally, under Rule 7 of the Rules Govieigh Section 2254 Cases, a federal habg

court is authorized to expand the recordrtdude additional material relevant to the

petition. The purpose of expams of the record under Rulé*is to enable the judge ta
dispose of some habeastipens not dismissed on thegaldings, without the time ang
expense required for an evidentiary hearingAtivisory CommitteeNotes, Rule 7, 28
U.S.C. foll. § 2254see also Blackledge v. Allisof31 U.S. 63, 81-82 (197 Mpowns V.
Hoyt, 232 F.3d 1031, 1041 (9thrCR000) (explaining that éhneed for an evidentiary
hearing may be obviated lexpansion of record).

Section 2254(e)(2) limits a petitioner’siléy to present newevidence through a

U
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Rule 7 motion to the same emtehat it limits the availabilityof an evidetiary hearing.
See Cooper-Smith v. Palmate887 F.3d 1236, 124(®th Cir. 2005)pverruled on other
grounds byDaire v. Lattimore 812 F.3d 766 (9th Cir. 2016). Accordingly, when|a
petitioner seeks to introduce new affidavitglather documents navpresented in state
court, the petitioner must either demonstiditgjence in developing the factual basis in
state court or satisfy the requirements of § 2254(e)(2).
[11.  ANALYSIS

Petitioner seeks discovery, an evidentiaearing, or expansmof the record on
Claims 1, 2, 4,5, 9, 15, and 21. Thesgude both exhausted apdocedurally defaulted
claims. The Court addresses Petitioneriglentiary developmernequests as follows.

A. I neffective Assistance of Counsel Claims

Petitioner seeks evidentiary developmentatsims of ineffetve assistance of

trial counsel during all phases of the tr@laims 1 and 2), as well as ineffectiv,

(¢

assistance of PCR and appellate counsiEirfC15). Petitioner breaks Claims 1 and|2
into multiple subclaims, somef which were raisec&nd denied on the merits in state

court, and others that wereopedurally defaulted in stat®urt, as explained on a claim

by-claim basis below.

For claims of ineffective assistance ajunsel that have not been procedura

<

defaulted, the relevant principals are set fortBtinckland To prevail undestrickland
a petitioner must show that wasel’s representation fell b&oan objective standard of
reasonableness and that the deficiency piegadthe defense. 466 U.S. at 687-88.
The inquiry underStricklandis highly deferential, rd “every effort [must] be
made to eliminate the distorting effects ofdsight, to reconstruct the circumstances |of
counsel’s challenged conduct, and to evaltla¢econduct from cowel's perspective at
the time.” 466 U.S. at 68%ee Cox v. Ayer$13 F.3d 883, 893 (9th Cir. 2010). Tp

satisfy Stricklands first prong, a defendant must egeme “the presumption that, unde

=

the circumstances, the challenged action mightconsidered sod trial strategy.”
Strickland 466 U.S. at 689.
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With respect toStricklands second prong, a petitionerust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's

unprofessional errors, the result of theqaeding would havieeen different.”Id. at 694.

A reasonable probability “is a probability fBaient to undermine confidence in the

outcome.” Id.
1. Claim 1
In Claim 1, Petitioner alleges that Hisal counsel was irféective during the

penalty phase in three ways:)(for failing to adequately irestigate and present readil

available mitigation evidence; JBor failing to objectto the trial court’s alleged refusal

to provide the jury vih Sheffield’s plea agreement; a(@) for failing to object to the
(F)(5) aggravating factor asnconstitutional. (Doc. 22 at0-71.) Petitioner further
alleges in Claim 1D that thmumulative impact of these faikes violated his rights unde
the Sixth and Fourteenth Amendmentdd. @t 71-72.) In support of these claimj
Petitioner requests discovery, expansion efrécord, and an evidentiary hearing.

The parties agree that Petitioner adegjyaraised Claim 1A in state cour
(Docs. 22 at 48, 29 at 36), atttht Claims 1B and 1C were not raised in state court
are therefore procedurally defaulted (DocsaR25-76, 29 at 56, 58). The parties furth
do not dispute that Petitioner raised Claimifithis PCR petition but failed to appeal it

denial by including it in higetition for review to the Arizon&upreme Court(Docs. 22

174

y

v

[

and

[72)

at 79, 29 at 62.) The parties dispute, however, whether Petitioner’'s failure to appe

Claim 1D renders the claiprocedurally defaulted.

As set forth below, the Court finds thakaim 1A is exhausted but without merit
and Claims 1B, 1C, and 1D are procedurdiyaulted. Claim 1 is therefore denied.

a. Claim 1A

Petitioner alleges that his trial coundealled to pursue angbresent adequate
mitigation evidence during hisial. (Doc. 22 at 48-75.) Athis claim was raised anc
decided on the merits in state court, Patiéir is entitled to evideiary development only
if his claim satisfies 8 2254(d)See Pinholster563 U.S. at 180-81Henry, 720 F.3d

-9-
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at 1093 n.15. Petitioner muatso establish that he dmbt fail to develop evidence
related to this claim in gte court under § 2254(ehee Rhoade$98 F.3d at 517.

Petitioner alleges that the PCR court aasonably applied ehrly established
federal law under 8§ 2254(d)(by (1) holding that trial cowsel's decisions were “sounc
trial strategy” without firstassessing whether counsel'scdeons were made after an
adequate investigation (Do22 at 54-56), and (Zpiling “to assess the sufficiency of
mitigating evidence, as a wle, weighed against the wale aggravating factors”id.
at 56-57).

First, Petitioner is correct that counsannot choose a sound mitigation strategy

without initially performing a reasobde mitigation investigation.Strickland 466 U.S.

at 691 (“[CJounsel has a duty to make readdmanvestigations or to make a reasonable
decision that makes particular investigations unnecessawiggins v. Smith539 U.S.
510, 523 (2003) (“In assessing counsel’s sgiig@mtion, we must conduct an objectivie
review of their performanceneasured for ‘reasonableneswler prevailing professiona
norms,’ . . . which includes a context-deperndmmsideration of the challenged conduft

m

as seen ‘from counsel’'s peegive at the time[.]” (citabns omitted)). Contrary to
Petitioner's arguments, however, the PQGRurt did appropriately address the
reasonableness of the scope of his coungalgation investighon as well as his
counsels’ decisions regarding whether drmv to use the mitigang evidence they
obtained through their investigation.

The PCR court first addressed Petitidmemitigation investigation claim by

detailing the investigative efforts of Petitionett&l team based on the record before |t.

(PCR Ruling at 19-20°) It then proceeded to evaluate the decisions trial counsel made

based on their investigationld(at 20.) The court found &l Petitioner’s trial counsel

“conducted a mitigation investigation,” dluding by securing a neuropsychologica

assessment performed by Dr. Kiran Amand by assessing ft®ner’'s “drug use,

2 “PCR Ruling” refers to th PCR court’s dispositive rulin@poc. 29-2, Ex. QQQ), and
“PCR Petition” refers to Petitioner’'s PCR paitifiled in state court (Doc. 29-1, Ex. Il).

-10 -
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intelligence . . ., and his dysfunatial family background.” Id. at 21, 25.) The court
ultimately concluded that cosal’'s actions were reasonaldad, addressing prejudice,
that counsel’s performanceddnot call into question thiairness of the result.Id))

This analysis is consistent wittricklandand is not a misapplication of clearly
established federal law under 8 2254(d)(1$ee Strickland466 U.S. at 686 (“The
benchmark for judging any claim of ineffta@ness must be whedr counsel’'s conduct

so undermined the proper fuimning of the adversarial press that the trial cannot bg

D

relied on as having pdoiced a just result.”).

Second, Petitioner alleges that the statert failed to apply clearly establishefd
federal law by declining tosgess the mitigation as a whol@mpared to the aggravating
factors. The Court disagrees.

In its decision, tb PCR court stated:

The proper prejudice standard fewaluating a claim of [ineffective
assistance of counsel] in the contexXf the penalty phase mitigation
investigation requires a probing and fapecific analysis that considers the
totality of the available mitigation evidence, both that adduced at trial and
the evidence adduced the post-conviction paeedings, in order to assess
whether there is a reasonable m@biity that defendant would have
received a different sentence after a constitutionally sufficient mitigation
investigation. Sears v. Uptonl30 S. Ct. 3259 (2010).

(PCR Ruling at 19.) This isonsistent with the federal authority cited by Petitiorfeee

e.g, Wiggins 539 U.S. at 534 (“Imassessing prejudice, weweigh the evidence in
aggravation against the totaliyf available mitigating eviehce.”). (Doc. 22 at 56.)
After citing this standard, the PCR courtbopeeded to evaluate all of the mitigating
evidence in the record and ultimately concllidieat even the cumulative effect of trial
counsel’s alleged failure to investigate gdsent mitigation evidence did not prejudige
Petitioner. (PCR Ruling at 26.) Petitioner mad shown that the PCR court failed tp
apply clearly established federal law.

Petitioner next allegesnder § 2254(d)(2), that the RQourt made unreasonabl

D

conclusions of fact related wwhether Petitioner’s trial couakacted strategically wher

-11 -
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they relied heavily on onwithess—a mitigation speciatis-during the penalty phase
State-court factual determinations are adedr substantial deferee and may not be
characterized as unreasonable becauseCiist would reach a different conclusion i
the first instance Brumfield v. Cain135 S. Ct. 2269277 (2015) (citingVood v. Allen
558 U.S. 290, 301 (2010)). Deferendmwever, “does not imply abandonment (
abdication of judicial review, and doest by definition preclude relief.”ld. (internal
guotation marks omitted).

Each of the factual determinationstiBener challenges is based on the st3
court’s necessarily “strong presumption” thaal counsel’'s decisions were strategic
nature. Strickland 466 U.S. at 689. A&ourt may not “indulgegost hocrationalization’
for counsel’'s decisionmaking that contredi the available edence of counsel’s
actions.” Hernandez v. ChappelB78 F.3d 843, 850 (9t@ir. 2017) (quotingRichter,
562 U.S. at 109). But whep®unsel’s conduct is not exphad in the record, courts may
“entertain the range of possible reasons [] counssthave had” for their actionsld.
at 851 (“Were the record ambiguous or rdilas to why [petitioner’s] counsel did ng
present the diminished capacity defense, might consider the state’s hypothetic:
strategic reasons.”).

Petitioner first alleges that his couns#lould have had aleast two expert
witnesses testify on his balf during the pealty phase, includg Dr. Miller, an
addiction specialist that his counsel had ingtd but did not call to testify, and al
unspecified psychiatrist that he allegesild have explained Petitioner’s “brain damag
and resulting cognitive deficits.(Doc. 22 at 57-59.) Khough Petitioner’s trial counse
did retain a psychologist, Dr. Amin, whoiopd on Petitioner's nrgal state, Petitioner
does not assert that his counsel erred innfaito call her. Rather, he claims that h
report put his counsel on noticeatlthey should have retained a different psychiatrist
evaluate him and testify on his behalf.

Before the PCR court, Petitioner presenémalyses from two experts, Drs. Pa

Beljan and Alan Abrams, to ebl&sh that Petitioner’s trialaunsel could have discovere

-12 -
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and presented additional mitigagirevidence to the jury. SeePCR Petition at 59-64.)

He did not submit statements from his ltr@unsel explaining the bases for thejir

decisions to pursue or present certaimdence. Although Petitioner did summaril
request an evidentiary hearitayfurther support his claimthe court denied his requést.

Based on this limited record, the PCRutoconcluded thaPetitioner’'s counsel
may have determined not tcall Dr. Miller because DrMiller's report references
Petitioner’'s past gang activity and drug u¢eCR Ruling at 20, 25.here is no dispute
that Dr. Miller's report included referencés Petitioner’'s pasgjang involvement and
drug use, and Petitioner did moesent to the PCR court statements from his trial couf
regarding their reasons for ending Dr. Miller’s testimony.

Petitioner summarily assertsatthis counsel could not haveasonably feared tha
Dr. Miller’'s testimony would open the door testimony regarding gang activity becaus
such a conclusion “is not supported by the re¢o(Boc. 22 at 49.) Iight of the sparse
record before the PCR coultpwever, the court was entitléo conceive ofeasons his
counsel may have reasonablyteat the way they did. “[@lhg affiliation evidence is
prejudicial because it invigea jury to find a defendaguilty by association.”Ayala v.
Chappell 829 F.3d 1081, 1097 (9tir. 2016). It was not géctively unreasonable for
the court to conclude that Petitioner’s counsak attempting to avoid introducing sug
evidence.

Petitioner also disputes the adequaal trial counsel's investigation and

presentation of mitigation relatdo his cognitive functionHe asserts that Dr. Amin was$

not qualified to handle the requested aa#ibn, was provided inadequate backgrou

® Petitioner, citingTaylor v. Maddox366 F.3d 992, 100@th Cir. 2004), asserts
that the state court’s factafiling was unreasonable because ¢burt allegedly failed to

adequately consider the limited eviderfeetitioner submitted with his PCR petition.

(Doc. 22 at 51.) He does nbipwever, specifically allege that the PCR court’s denial
his request for an evidentiary hearing remedi the state court fact-finding proces
unreasonable See Hibbler v. Benedet®93 F.3d 11401147 (9th Cir. P12) (“In some

limited circumstances, we haweld that the state court’silizre to hold anevidentiary

hearing may render its fafihding process unreasonablunder § 2254(d)(2).”).
Accordingly, the Court will not address this issue.
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information, and administered proper tests. (Doc. 22 at &-) He furthe asserts that
Dr. Amin’s report put trial counsel on noticeatlithey should have hired a second exp
in psychologyto evaluate Petitioner. Id; at 66-67.) Addressinthis claim, the PCR
court concluded that “any mental healtivatvement is mere sgulation based on theg
possibility that defendant’s blaground may have made him susceptible to sustair

head injuries,” and that “[t]riadounsel’s actions apaeto be consistentith a strategy of

minimizing defendant’s rolecultivating sympathy oempathy and focusing on cof

defendant as the shooter.” (PCR Ruling at 22-23

The PCR court’s conclusions are not ahjely unreasonable. “[W]here counsg

is on notice that his client may be mentaitypaired, counsel’s failure to investigate h
client's mental condition as a mitigating factor in a penalty @Hasaring, without a
supporting strategic ason, constitutes deficient performanc&ée Wallace v. Stewart]
184 F.3d 1112, 1117 (9th Cir. 1999). HePetitioner’s trial counsel identified evidenc

that Petitioner was abused as a child and mag lsastained head injuries as a result.

Trial counsel therefore appropriately rewdna psychologist, Dr. Amin, to evaluat

Petitioner’s cognitive function.

Petitioner did not provide the PCR cowith evidence supporting his assertign

that trial counsel failed to provide Dr. Amwnith the information neessary to reach her

conclusions. Nor did Petitioner provide eviderthat trial counsel knew or should hay
known that Dr. Amin wa unqualified. Petitioner had tl@portunity tosupply the PCR
court with evidence tsupport these arguments, buildd to do so. He cannot now
submit the evidence he could hapeesented in state courtSee Williams529 U.S.

at 432.

Ultimately, Dr. Amin described Petitner as someone with low average a
borderline 1Q scores, similarly average kow scores in areasuch as memory,
perception, and executive function, a “mgpdangry, suspicious and resentfu
personality, and a profile “consistent with a history of antisocial behavior, host
bitterness, [and] distrust.” (PCR Petition, Ex. 60 at 637 Absent evidence that
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Petitioner’'s counsel impperly prepared Dr. Am or that they kne or should have
known she was not qualified to evaluaBetitioner, Petitioner's counsel was n(
inherently deficient in relying on Dr. Am# conclusions rather than retaining 3

alternative expert. “[W]hile there may belaty to seek out psychiatric evaluation of

client where appropriate, there is no dutyettsure the trustworthiness of the expert

conclusions.”Babbitt v. Calderon151 F.3d 1170, 117@th Cir. 1998).

Petitionercites Blanton v. Quarterman489 F. Supp. 2d&A, 713 (W.D. Tex.
2007),aff'd, 543 F.3d 230 (5th Cir. 20p8denying habeas reliefior the proposition that
an antisocial personality disorder diagnosis Hardly the appropriate place to end i
inquiry into a capital muler defendant’s character.” Dd22 at 58-59. Yet that court

ultimately concluded that “pdioner failed to present thease habeas court with any

evidence showing petitioner’s trial counseleactn an objectively unreasonable manner

in relying upon the diagpsis and conclusions of [the mainhealth expert] in formulating
petitioner's punishment-phase trial strategyld. at 697. Here tooPetitioner did not
present the PCR court with egqliate evidence that hiswwsel acted unreasonably whe
they relied on Dr. Amin’s conclusions.

The PCR court speculated that en€etitioner's counsehad Dr. Amin’s
evaluation, Petitioner’'s courlseould have reasonably decidedfezus on Petitioner’s
strengths—such as his histoof nonviolence despite $itraumatic childhood—and tg
avoid his weaknesses—suchhas behavioral instability. Dog so, the court reasoned
could have been reasainly calculated to prevent tlhgy from misconstruing Petitioner’s
weaknesses as aggravating ratiwan mitigating in nature(PCR Ruling at 21-22, 25.)
Petitioner did not rebut the presumption thet trial counsel employed such a strateg
and this Court cannot conde that the PCR court'sadtual determinations werg
unreasonable in light of tHenited evidencebefore it.

Finally, Petitioner challenges his counséslure to presehlay testimony during
the penalty phase. The PCR court noted Beittioner’'s mitigation specialist testifieq

regarding matters that the other potentigthesses could have covered. (PCR Ruli
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at 24.) In the absence ofrdcary evidence, it was not weasonable for the PCR court tp
conclude that it was likely a strategic demisiwhether to presémitigation through a
mitigation specialist, layitnesses, or bothCf. Lynch v. Sec'y, Fla. Dep’t of Coyf776
F.3d 1209, 1227 n.15 (11tir. 2015) (counsel was not degnt for electing to present
mitigation “through a mental health expémstead of lay witnesseand documents”).
There is nothing in the record to indicdteat the mitigation would have been mote
compelling if it had been psented through lay witnesse That the mitigation
specialist’'s presentation appeairs,hindsight, to have taned out less compelling than
counsel would have liked does notnder counsels’ performance inadequatSee
Strickland 466 U.S. at 689.

In sum, none of Petitioner's argumentattthe PCR court’seatision violates the
standards set forth in 88 2254(d)(1) or 2))ére meritorious. Claim 1A is denied.

b. Claims 1B and 1C

} ==

In Claims 1B and 1C, Petitioner allegghat his trial counsel performe(
ineffectively by not objectingto the trial court’s failureto provide the jury with
Sheffield’s plea agreement, and by failingctmallenge the (F)(5)ggravating factor as
unconstitutional.

Claims 1B and 1C were noaised in state court. Petitioner concedes that these

claims are therefore procedurally defaulted &sgerts that he can overcome his defgult

[92)

by establishing cause and prejudice uridartinez (Doc. 22 at 75-77.) To support thi
argument, Petitioner requests evidentiary dgualent, including disavery, expansion of
the record, and an ewdtiary hearing. §eeDoc. 40 at 38-40.)

When a petitioner assertsetlineffective assistance ®fCR counsel as cause tp
excuse the default of a claim, “the districourt should allowdiscovery and hold an
evidentiary hearing where ppopriate to determine whether there was ‘cause’ unger
Martinezfor the state-court procedural default daodletermine, if thelefault is excused,
whether there has been trial-counsel [ineffective assistahamunsel].” Detrich v.
Ryan 740 F.3d 1237, 124@th Cir. 2013). To establish “cause” unddartinez a
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petitioner must allege an underlying inetfee assistance of cmsel claim that is
“substantial.” See Cook688 F.3d at 6Q7
It is evident from the state court redp however, that Claims 1B and 1C ai
without merit, and it is therefore unnecessarpermit evidentiargevelopment to allow
Petitioner to establish cause untartinez
. Claim 1B
Petitioner argues that he sv@rejudiced by his trial emsel's failure to object
when the trial court ruled that Sheffield’ssplagreement was inadsible in the penalty
phase. (Doc. 22 at 75-76.) During jury delisitions in the penalty phase, the ju
requested Exhibit 203, the plegreement between Sheffield and the State in a diffe
case. (RT 12/18/07 at 22:17-23:12pue to a misunderstanding regarding the exhi
numbers, the judge believed Hikit 203 had not been adibed and denied the jury’s
request. $eeDoc. 22 at 76.) Neither defense ceehnor the state took issue with th
trial court’s decision. (RT 12/18/07 at 86.)
Even assumingarguendothat Petitioner’s failure to bring the mistake to th
court’s attention “was not within the range of competence demanded of attorney
capital cases, Petitioner cannot establish anjiliked that his counsed’failure to object
influenced the outcome of his cas8trickland 466 U.S. at 691 &n error by counsel,
even if professionally unreasonable, doe¢ warrant setting aside the judgment of
criminal proceeding if the error had no effect on the judgment.”).
Petitioner claims, summarily, that his triecounsel’'s failure toensure the jury
could further examine the plea agreement ‘&rmdnes confidence in the jury verdict 3

sentencing.” (Doc. 22 at 76.) This conclysassertion does not establish prejudid

There was substantial testimony about theaphgreement, which was admitted. (R

12/18/07 at 10-23.Petitioner has provided meason to believe that objecting to the tri

court’s mistake would have imgied the outcome of his case.

* “RT” refers to the reporter's trangots from Garcia’s state trial courd
proceedings.
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Petitioner further asserts that he was priepdi by the resulting standard of revie
in his direct appeal. (Do@2 at 76.) This argument wholly speculative. Petitioner
asserts, and the record indicgtehat the court’s error was na exercise of discretion
but rather was the result of confusi@ver a renumbered exhibit. Under theg
circumstances, there is no reason to belieaeiffPetitioner’s cousel brought the error
to the court’s attention at the time, theudt would not have ecected the error by
providing the exhibit tahe jurors, in which c@ the issue would not have been raised
direct appeal at all.

Moreover,“it is within the trial court’s discretion tdesignate the exhibits to b¢
taken to the jury room."Town & Country Sec. Co. v. PIaced Ariz. 122, 125, 285 P.20
165, 167 (1955) (“Counsel fatefendant had every opportunity examine [the exhibit]

and to impeach the entriesetkin, so it does not appetrat the court abused it$

discretion in keeping the exhi from the jury.”). Thus, even if counsel had objecteq
and the trial court had denidge objection and refused tolsnit the exhibit to the jury,
Petitioner has not established that it ielkthe Arizona Supreen Court would have
reversed the denialn direct appeal.

In sum, Petitioner has not éslighed that his trial counke failure to object to the

court’s misunderstanding wouldave had any impact on thetoome of either his trial or

his direct appeal. Because Petitioner fadsshow that the underlying ineffective

assistance of counsel claim is a “substantaé of “some merit,” the procedural defau
of this claim is not excused unddartinez
ii. Claim 1C
As noted, the jury found that Petitionkad committed first degree murder fc
pecuniary gain.SeeA.R.S. 8§ 13-751(F)(5). Petitionergares that his trial counsel failec
to object to the (F)(5) aggratwag factor as unconstitutional inolation of his Fourteenth
Amendment rights. This claim is similarly without merit.
“To pass constitutional muster, a capit®entencing scheme must genuine

narrow the class of persons eligible for teath penalty and must reasonably justify t
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Imposition of a more severe sentence on thendiefiet compared to others found guilty ¢
murder.” Woratzeck v. Stewar®7 F.3d 329, 334 (9th Cir. 1996) (quotingwenfield v.
Phelps 484 U.S. 231, 24¢1988)). The Ninth Circuit, citing United State Supreme Co
precedent, has rejected arguntsethat (F)(5) “is facialljunconstitutional because it doe
not ‘genuinely narrow the class of persofigikele for the death penalty’ and does nc
‘reasonably justify the imposition of a moreveee sentence on the defendant compa
to others found guilty of murder.”Williams v. Stewart441 F.3d 1030, 1059 (9th Cir
2006) (per curium)Woratzeck97 F.3d at 334.

Petitioner does not provide grounds fostiliguishing his claims regarding th
constitutionality of (F)(5) from the claims previously rejectetMitliams andWoratzeck
Thus Claim 1C is without miégy and PCR counsel was nogeifective for failing to raise
it. See Sextor679 F.3d at 1157. Petitioner haded to make the necessary showin
underMartinez

Because Claims 1B and 1&e procedurally defaultedhey are not subject tg
habeas relief and are denied.

C. Claim 1D

Petitioner next argues thidte cumulative effect of hisial counsel’s errors during
the penalty phase prejudiced him. (Doc.a2Z9-80.) Petitioner &oowledges that he
failed to include this claim in his petition foeview of the deniabf his PCR petition.
(Id. at 79.) He argues that this failure whgee to the ineffectivassistance of his PCR
counsel, and therefore his procamludefault must be excused unddartinez (Id.)
Petitioner is incorrect.

Martinezhas been interpreted narrowly. It e only to ineffetive assistance of
trial counsel claims that were not raisedtlair first opportunity due to ineffective
assistance of post-conviction counsé&lavila, 137 S. Ct. at 2065-66. Petitioner’s firg
opportunity to argue that hisidr counsel was ineffective und&trickland due to the
cumulative strength of his pdhaphase errors was befotiee PCR court, and Petitione

took advantage of that opportunity. (PCRitRen at 39-40.) But tb PCR court rejected
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his argument, and Petitioner failemlseek review of that decision. Petitioner’s failure
take advantage of the second opportutotgrgue this claim does not implicMartinez

See Martinez566 U.S. at 10 (noting &h “attorney errors innitial-review collateral

proceedings may qualify as cause for acpdural default” (emphasis added)).

Petitioner’s claim is therefore procedurally ddfad and is not subject to relief under th
AEDPA.

Even assuming Petitioner’'s claim was mpobcedurally defaulted, it is without
merit. Cumulative error occurs where,ltt@ugh no single trialerror examined in
isolation is sufficiently prejudicial to warran¢versal, the cumulatveffect of multiple
errors has still prejudiced a defendanidckson v. Browrb13 F.3d 1057, 1085 (9th Cir
2008) (quotingWWhelchel v. Washingtp232 F.3d 1197, 1212 (9tir. 2000)). Prejudice
occurs when the comled errors “so infected the trialith unfairness as to make th

resulting conviction a denial of due proceskl”

Each of Petitioner’s allegatns of penalty-phase errorshbeen addressed in detaj

above. The alleged errors, even when considered together, do not rise to the le\
due process violation or resuit prejudicial error. Accordigly, Petitioner is not entitled
to relief on his cumulative errataim. Claim 1D is denied.
2. Claim 2

Petitioner next claims that his counsel performed deficientinguhe guilt phase
of his trial. Specifically, he argues thais counsel failed to (A) call a ballistics an
criminalist expert, (B) call a DNA expert, (C) jebt to the trial court’s failure to call g
mistrial during the guilt phaséD) object to the trial court & nmund/Tisorinstruction’
(E) conduct an adequate guilt-phase invesioyn, (F) subject the state’s case
adversarial testing, and (G) make timely obgts throughout the guilt phase. (Doc. 2
at 80-101.) Petitioner further asserts thatdhmulative and prejudicial impact of thes
errors denied him his Sixth and Foem¢éh Amendment rights (Claim 2H)Id(at 102.)

The parties agree that Claims 2A, ZH;, 2F, and 2G were exhausted in stg

> Tison v. Arizona481 U.S. 137 (1987Fnmund v. Florida458 U.S. 782 (1982).
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court. (Docs. 22 at 83-101, 29 at 64-100hey further agree that Claims 2C and 2D

were not raised in state court, but Petittoadeges that he can establish cause &

prejudice undeMartinezto excuse the defluwof these claims. (Doc. 22 at 89-92, 29

at 75-83.) Petitioner does noat whether Claim 2H was qperly exhausted in state

court, but rather acknowledgdrespondents’ assertion tlhis claim was procedurally|
defaulted and states that if this Court agreéh Respondents, ¢ém the default should
also be excused undglartinez (Doc. 35 at 39.)
a. Exhausted Subclaims

Claims 2A, 2B, 2E, 2F, and 2G were raisedl denied on the merits in state cou
The parties agree, and this Court findsat these claims are exhausted and I
procedurally defaulted.

. Claim 2A

Petitioner argues that his triabunsel were deficient und@&trickland because
they failed to call ballistic or criminalisixperts during the guilt phase. (Doc. 22 at 24
In support of this claim, heeeks to present additionapporting evidence, including the
declaration of a ballistics expert, William Tobin. (Doc. 40 at 25-26.)

When Petitioner raised this claim s PCR proceedings, his PCR couns
alleged that a ballistics expert could have axpmd that it is possielthat “more than two
people” were involved in #h murder. (PCR Petition 29-30.) PCR counsel did not
however, offer statements or reports from a grakst or ballistics experts to support thi
claim (see id), and Petitioner does not now explain taigure to support this claim with
evidence in state court. Petitioner did ndigdntly pursue this claim as required undg
§ 2254(e)(2), and he is therefore natithed to evidentiary development here.

Furthermore, Petitioner cannot overcotine requirements @& 2254(d). He does
not point to any specificreor of fact under § 2254(d)(2and the PCR court did no
misapply clearly established federal lawthas claim under § Z24(d)(1). Though its
analysis was brief, the PCR court concludé&l ttounsels’ decision to cross-examine t

state’s ballistics expert, rather than retairrebuttal expert, was reasonable under
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Stricklandstandard and that any alleged etrad not prejudiced Petitioner. (PCR Rulin
at12.)

The PCR court’s conclusions are not objectively unreasonaldizgickianddoes
not enact Newton’s third law for the presentation of evidence, requiring for e
prosecution expert an equal angposite expert from the defenseRichter, 562 U.S.

at 111. “In many instances cross-examinatiolh be sufficient to expose defects in a

expert’'s presentation.”ld. The effectiveness of counsekross-examination may be

guestioned in hindsight, but that does naoitdex the initial decisionot to hire a rebuttal

expert deficient.See Strickland466 U.S. at 689 (requiring thavery effort be made to

eliminate the distorting effects of hindsight The PCR court was not unreasonable |i

concluding that Petitioner'soansel may have determinedaticross-examination would
be sufficient to challenge ¢hstate’s ballistics expert.

The PCR court further noted that the ssballistics evidence was consistent wi
the eyewitness testimony, and that retairangallistics expert couldot have shed light
on whether Sheffield or Petitier shot the victim. (PCR Ruling at 12.) Althoud
Petitioner alleges that a ballistics expertildohave countered testimony that the sar
gun from this case was used in a prior robbegeDoc. 22 at 83-84), there is not
reasonable probability that cfu testimony would have chaged the result of Petitioner’s
trial. Ballistic analysis was a minor compor of the case, whiolwas instead primarily
founded on eye-witness and BNtestimony. The state never established, or e
attempted to establish, that Petitioner wias shooter. Testimony that one gun firg
multiple bullets or may haveelen used in a prior robberyddittle, if anything, to bolster

the state’s case against Petitioner.

Because Petitioner has not established thatPCR court’s decision violates the

standards set forth in 88§ 2254(9)(k (d)(2), Claim 2A is denied.
ii. Claim 2B
Petitioner next alleges that his trial coeinprovided ineffetive assistance whern
they “failed to call a DNA expe during the guilt phase.” (@. 22 at 30.) The key DNA
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evidence linking Petitioner to therime in this case was shirt found near the crime
scene. (RT 11/1/07 at 11:3-12:11, 17:131P0:. The shirt was testi for DNA, and the
state’s DNA expert testified that the shirtdiik came into contact with at least thre
individuals, including Petitioner and the victinRT 11/5/07 at 332-35:2, 46:1-49:11.)
On cross-examination, theitwess further testified thahe presence of DNA does ng
establish when the various individuals mayé&ome into contaatith the shirt. Id.
at 82:11-87:3, 88:18-89:11, 98:19-99:5.)

Petitioner notes that hisidl counsel did retain a DN analyst as a consulting
expert but argues that his counsel failedatdually use that retained expertise wh{

cross-examining the state’s wasses. (Doc. 22 at 87.) When Petitioner presented

claim to the PCR court, the court cambbd that “counsel's performance was npt

deficient nor is prejudice demonstrated.” (PCR Ruling at Fjitioner now seeks tg
admit additional evidence related to gtate’s DNA analysis. (Doc. 40 at 26.)

First, as with Claim 2A, Petitioner does maplain his failure tdully support this
claim when he raised it in state coutetitioner did submit, ith his PCR petition, a
report from a DNA laboratory,ra@ he does notxelain why he cow not have also
included with his petition the adwnal evidence h&ow seeks to admin this Court.
Petitioner therefore has not establishedittthe was adequdye diligent under
§ 2254(e)(2).See Rhoade$98 F.3d at 517.

Second, Petitioner cannot overcome thequirements of 8§ 2254(d). As

e

this

preliminary matter, it is unebr from Petitioner’s petition what, specifically, he alleges

the PCR court got wrong when deciding thiaim. (Doc. 22 aB7-89.) Instead, he
relitigates his arguments from PCR procegdi and summarily asserts that the P(
court’s ruling violated® 2254(d)(1) and (2).

The PCR court identified and applied t8&icklandstandard. It noted that the

state’s DNA witness was examined regardiigo may have either worn or otherwis
had contact with the shirt, and whether gresence of DNA could indicate when th;

contact happened. (PCR Ruling at 12-13.) dtwrt further noted that the supplement|

-23-

At

al




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

DNA analysis PCR counsel submitted with thiaim was consistent with the testimon

elicited at trial: the presence of DNA oretlshirt did not defiively establish who

y

actually wore the shirt or whenld() It was not unreasonable for the court to conclude

that the failure to present testimony from another DNA expert was neither deficien
prejudicial. See Richter562 U.S. at 111.
Claim 2B is denied.
iii. Claim 2E
Petitioner next claims that his trial couhdel not conduct aadequate guilt phase

investigation. In his PCRetition, Petitioner generally aied that his trial counsel’s

guilt phase investigation was inadequate. CRPPetition at 2.) In support of this

argument, Petitioner referenced, but did nabrsit, the billing stateents of the trial
investigator. $ee idat 15 n.1.) The PCRoart noted that Petitioner provided no facts
support of this claim and concluded thatifRener’'s argument was sandeveloped that it
had been waived. (PCR Ruling at 18.) Thartwent on, however, to conclude that tf

claim was also without merit.d.)

In this Court, Petitioner again assertatttrial counsel’s guilt phase investigatioL
r

was deficient. (Doc. 22 at 92-95.) Spedafig, he argues that “it was unreasonable
counsel to go to trial without conducting adequate investigatioor consulting experts
regarding the crime scene, the police repanid witness testimongnd Garcia’s version
of what occurred the nighlohnson was shot.”Id. at 93.) He bases these allegatio
primarily on the number of hours allegedbilled by lead counsel and the trig
investigator regarding specific taslkssich as interviewing witnessedd.(at 93-94.) He
now seeks to support this claim by submitting his defesaa’s billing records, police
reports, emails between the prosecutor amdl¢lad detective, anithe lead detective’s
personnel file. (Doc. 40 at 26-28.)

Petitioner missed the opportunity to mesthis evidence by ifang to submit it in
state court.See Williams529 U.S. at 432. Petitioner@onot explain why PCR counse

referenced trial counsel’s billing records yaited to submit themor why he otherwise
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failed to provide evidence in support of tbhlaim. As such, Petitioner’s counsel was n
sufficiently diligent for purposesf § 2254(e)(2), ad he cannot now bmit the evidence
he could have submitien state courtSee id.

Evidentiary development of Claim 2E is denied.

iv.  Claims2F and 2G

Petitioner alleges that his defense teaitedato subject his case to adversari
testing by failing to file sultantive motions and objections response to the State’s
substantive motions (Doc. 22 at 95-96), antinig to make timely ofections during the

guilt phase (Doc. 22 at 99). The filingsdaobjections Petitioner'sounsel did and did

not make are apparent on the face of éRkesting record. Accordingly, there are np

disputed factual questions related to thes@gnd and further evidentiary development
not required to resolve thenbee Landrigan550 U.S. at 474Totten 137 F.3d at 1176;
Beardslee358 F.3d at 585.

Petitioner’s request for evidentiary devaieent of Claims 2F and 2G is denied.

b. Defaulted Subclaims

Petitioner asserts that he can overconeepitocedural defauttf Claims 2C, 2D,
and 2H by establishing aae and prejudice und&tartinez To support this argument
Petitioner requests evidentiary developmeantluding discovery, expansion of thg
record, and an evidaary hearing. $eeDoc. 40 at 38-40.)

. Claim 2C

In Claim 2C, Petitioner asserts that hisltdaunsel’s failure taequest a mistrial

of the guilt phase resulted in a biased juratip@ating in the guilt-phase deliberations.

(Doc. 22 at 89-91.)

At the beginning of the aggravation phaasguror informed th court that she was
concerned that a member of the galetyho she believed may have been one
Petitioner’s relatives—may have come to her house on two separate occasions to ¢
do yardwork and purchaserhear. (RT 11/15/07 at 49:138:14.) Although these

incidents occurred before theilgyphase ended, the juror dmbt associate them with the
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trial until after the aggrav@mn phase had begunld(at 61:6-24; 63:3-5; 64:19-65:19.
Petitioner's counsel sought and received atmal of the aggravation phase.ld.(
at 95:18-99:3.) Counsel did not request a mistrial of the guilt phbkg. (

On direct appeal, Petitioner arguditht the trial court should haveya sponte
granted a mistrial of the guilt phase. ThezAna Supreme Court cdaded that the trial

court acted “commensurate with the severityhef threat posed” bthe jurors’ conduct:

“The risk of prejudice arose only after JurorcBnnected the incidents to Garcia and tqld
other jurors about them, possibly taintingithperceptions, all of which occurred afte

the guilt phase."Garcia, 224 Ariz. at 11 81, 226 P.3d at 380.

=

Petitioner does not now explain how fueor's conduct during the aggravation

phase could havefinenced the guilt phase of his friaBBecause Petitioner’s claim lack

UJ

merit, it remains procedurallyefaulted and is denied.
. Claim 2D

In Claim 2D, Petitioner asserts that trc@lunsel was deficient in failing to objeg

—F

to the trial court's Enmund/Tisoninstruction. (Doc.22 at 91-92.) Petitioner
acknowledges that his PCR counsel failed tserdhis claim, and it has therefore begn
procedurally defaulted. Id.) Petitioner alleges, howevethat his defalt should be
excused undeMartinez and seeks an ewdtiary hearing toestablish cause ang
prejudice. [d.)

Enmundrequires that the focus for purpos#sapital punishment must be on the
defendant’sown conduct and culpability, hthe actions of otherswolved in the crime.
458 U.S. at 798 (citing.ockett v. Ohip 438 U.S. 586, 605 (1978) (noting tha

o
~+

“individualized consideration [is] a constitonal requirement in imposing the death
sentence”)). Tison requires that, “[flor a death semice to be constitutional under thie
Eighth Amendment, the stateust show the defendant’s ][inajor participation in the

m

felony committed, [2] comibed with reckless indifience to human life.” Dickens v.
Ryan 740 F.3d 1302, 131@®th Cir. 2014) (quotindison 481 U.S. at 158) (finding that

these two factors satisignmunds individual culpability rguirement)). The trial court
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gave the following jury istruction on determining vether Petitioner was a “majo
participant” in the crime undérison
In determining whether the defendantsweamajor participant in the felony,
some factors to consider includeThe degree to which the defendant
participated in the planning of tlielony, whether the defendant possessed
a weapon or furnishedempons to his accomplictite degree to which the
defendant participated in the felg the scope of the defendant’s

knowledge of the completion of the felongnd whether the defendant
reported the crimes

(RT 12/13/07 at 19:20-20:2 (em@madded).) Petitioner’'s cowislid not object to this
instruction, but appellate counsel raise@ thstruction as erromn Petitioner’'s direct
appeal.

The Arizona Supreme Court found that the abBwenund/Tisonnstruction was
error: Petitioner’'s “failure to report thebbery after the factloes not bear on his
participation in the robbery while in progse and it was error to instruct the jur
otherwise.” Garcia, 224 Ariz. at 14 11 50-51, 226 P.8d383. It conleided, however,
that the error was not “fundamental,” and therefore denied rétief.

Forpurpose®f Martinez Petitioner alleges that his PCR counsel was deficient
failing to raise this claim, and that he svarejudiced becauseethmproper instruction
undermined confidere in the jury’sEnmund/Tisorfindings. He also argues that “ha
counsel objected to the erranes instruction, the result on appeal may well have b
different.” (Doc. 35 at 35-36.)

The Court agrees that Petitioner's PCRiresel was likely deficient. When PCH

counsel began working on this case, the éwa Supreme Court decision was available

him. The court had clearly found that the iiastion given to the jury was faulty, and it

was clear from both the recoahd the court’s decision thBetitioner’s trial counsel had
failed to object. It is likely that a minirtlg competent attorneyorking on a capital
PCR petition would have raised asor trial counsels’ failuré object to an instruction
that the Arizona Supreme Courufad erroneous on direct appeal.

NeverthelesdMartinezdoes not apply because Petitioner’s underlying claim la
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merit. Cook 688 F.3d at 607. To the extentiiBener’s trial counsel was deficient foi
failing to object to the trial court'fEnmund/Tisoninstruction, Petitioner has no
established prejudice undstrickland

As explained by the Arizona Supreme Court, Petitioner “initially entered the

[

bar

alone through the front door, which suggei$tat he was casing the scene. He and

Sheffield later entered through the back door and Garcia shouted at Johnson to d
money.” Garcia, 224 Ariz. at 15 § 56, 226 P.3d 384. The evidence indicates tha

Petitioner was physically present and activehvolved througbut the robbery.

rop
it

Furthermore, Garcia knew that Sheffield hpdviously shot someone during a separate

bar robbery, giving him reasdn believe that assisting &ffield with a robbery would

“carry a grave risk of death.Tison 481 U.S. at 157. It ius not reasonably likely that

the result of the jury’&nmund/Tisordecision would have beetifferent had Petitioner’s
trial counsel objected to the erroneous instruction.
Petitioner’'s assertion that his counselsluf@ to object to th instruction “very

well may have” impacted his direct appeasjpeculative and similarly without merigee

Weaver v. Massachusettis37 S. Ct. 1899, 1911 (2017) (imgf that the burden is on the

party claiming ineffective assistance of ceahto offer “evidence or legal argumer
establishing prejudice in the sense of a reasonable probability of a different outg
(internal quotation marks omitted)). Petitioner has not established prejudice.

Because Claim 2D does not satidflartinez it remains procedurally defaulteg
and is not entitled to habeas relief.

iii.  Claim 2H

Finally, Petitioner alleges that the cuntiva nature of his trial counsels’ guilt{
phase errors prejudiced him. (Doc. 22 @2.) Respondents argue that this claim w
procedurally defaulted. Pettier responds that any delffaresulted from tk ineffective
assistance of PCR counsel. (Doc. 35 at 39.)

As with Petitioner’s claim of cumulativerer in the penalty pdse, Claim 1D, this

claim was raised irPetitioner's PCR petitionsée PCR Petition at 40), but was nd
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included in his petition for review beforeetiArizona Supreme Court. Because Petitioner
waived this claim by failing to raise it ms petition, it is proedurally defaulted.
Furthermore, as with Claim 1Djartinezdoes not excuse the procedural default

of Petitioner's PCR appellate counsel in faillegnaintain on appeal the claim Petitiong

D
=

already had the opportunity to raised did raise, itis PCR petition.

Claim 2H is procedally barred and denied.

3. Claim 15

Petitioner asserts that he was denied dffective assistance of counsel in hjs
direct appeal, but he did not present this clanthe PCR court. (&cs. 22 at 161, 29
at 100-01, 35 at 63-66.) Petitioner asserts khstprocedural default of this claim i$
excused unddvlartinez but that narrow exception does apply to claims of ineffective
assistance of appellate counsBeeDavila, 137 S. Ct. at 2062-66Claim 15 is therefore
procedurally defaulted and denied.

B. Defaulted Claims

The parties agree that Claims 4 and \2&re not presented in state coulit.
(Docs. 22 at 107, 189; 29 407, 165.) In Claim 4, Pettner alleges that the trial count

erred by admitting “scientifidly unreliable ballistics evidencah violation of his rights

—

to due process and a fairalr (Doc. 22 at 107), and seelan evidentiary hearing an(
expansion of the record reldt¢o this claim (Doc. 40 &9-31). In Claim 21, Petitioner
alleges that the trial court erred by adimg unreliable DNA evidence. (Doc. 22
at 189-92.) He seeks discovery, an evidentlearing, and expansion of the record
related to Claim 21. (Doc. 40 at 35-37.)

Petitioner asserts that his procedural défaithese claims is excusable due to his
ineffective appellate and PCR counsel. (©d22 at 107, 189; 40 at 38-40.) The Court
disagrees.

The alleged ineffectiveness of his RQounsel does not excuse Petitioner’'s
default undeMartinez As described abov#&jartinezapplies only to defaulted claims of

ineffective assistance of trial counselDavila, 137 S. Ct. at 2065-6@noting that
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Martinez “applies only to claims of ‘ineffectivesaistance of counsel at trial’ and only

when, ‘under state law, those claims ‘mus¢ raised in an initial-review collateral
proceeding™). Unlike allegations of ineffective assistance of trial counsel, CIairarLs 4
and 21 could have been raised direct appeal; therefore, they are not subject to the
“limited qualification toColemari established irMartinez 566 U.S. at 15.

The alleged ineffectiveness of Petitioneaispellate counsel does not excuse the
default of these claims eithe Before ineffective assistea of appellate counsel may b
used as cause to excuse a proceduralullefthe particular ineffective assistande
allegation must first be exhausted iratet court as an independent claiffiacho v.
Martinez 862 F.2d 1376, 1381 (9th Cir. 1988) (citinyirray v. Carrier, 477 U.S. 478,
488-89 (1986))seeEdwards v. Carpenter529 U.S. 446, 453 (2000) (holding that “an
ineffective-assistance-of-counselaim asserted as cause for the procedural default of
another claim can itself be procedurally defaulted”)

Before the PCR court, Petitioner raishis trial counsels’ failure to present
testimony from ballistics anDNA experts (PCR Petition at Z8t), but he did not raise
related claims that his appeédacounsel was deficient fdailing to challenge the trial
court’s admission of the state’s ballistiasdaDNA testimony. Thealleged ineffective
assistance of Petitioner's appellate counsak tbannot serve as use to excuse the
procedural default oflaims 4 and 21.

Claims 4 and 21 are procedily defaulted and denied.

C. Exhausted Claims

Petitioner seeks to expand the recorthtesl to Claim 5, alleging “that the
admission of Daniel Andersonfwetrial and trial identifications of Garcia resulted from
unduly suggestivédentification procedures” (Doc. 4t 31), and Claim 9, alleging that

Petitioner’s death sentence atds his constitutional rightshder the Ejhth Amendment

—+

(id. at 32). Both claims were denied on dirappeal to the Arizona Supreme Cour
Garcia, 224 Ariz. at 7-8 | 16-12, 2263d. 370, 376-77 (identification)d. at 13
19 40-46, 226 P.3d at 382 (Eighth Amendment).
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As these claims have been decided anrtterits by Arizona’sourts, this Court’'s
review is limited to the record that whsfore those courts unless Petitioner meets
§ 2254(d) thresholdSeePinholster 563 U.S. at 182.

1. Claim 5
Petitioner asks the Court to admit twohdoits that purport to corroborate hi

argument that the state usechuly suggestive identificatioorocedures” in violation of

his due process rights. (Doc. 40 at 31-32he two exhibits are the lead detective
personnel file and a lettebetween Sheffield’'s attorney and a City of Phoer
transportation official.  1¢l.) Petitioner asserts that these proposed exhi

“demonstrate[] that the police weedirectly responsible for ¢himages that were release
to the media,” which were themsed to create fliers that the state’s key witness 9
before he identified Petitionerld()

The parties agree that this claim was emt@d in state court as part of Petitionel
direct appeal. (Docs. 22 410, 29 at 21.) The Arizonaupreme Court explained tha
the state could not have violated Petitihadue process rights unless the alleged
suggestive identification was the result of “state actidadrcia, 224 Ariz. at 8 11 9, 11,
226 P.3d at 377. The court then found thare was no state action in this case, wh
the police released images of Petitioner ® riiedia, the police insicted the witness to
avoid media related to the case, a third padggd the images that were released to
media to create a flier linkinthe images to the icne, and the state’witness ultimately

saw the fliers prior to identifying Petitioneld. (“That some uniddified third party may

have used police-released ptygrtaphs to create and distribuhe flier does not constitute

state action.”). Having concluded that tiéegedly unreliable identification was not
result of state action, the court found it unrssegy to evaluate whether the identificatic
procedures were unduly sugtige in violation of Petibner’s due process rightd. at 8
112, 226 P.3d at 377.

The court’s decision does not unreasopnapply clearly established federal la

or rely on unreasonable consians of fact under § 2254(d).
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First, the Arizona Supreme Court didtmoisapply clearly established federal la
under § 2254(d)(1). The Cduconcluded that “[tlhe ‘due process clause does
preclude every identification that is arglahunreliable; it precludes identification
testimony procuredly the statehrough unduly suggestive pretrial procedure$sarcia,
224 Ariz. at 8 § 9, 226 P.3d ar7. This statement of laiw wholly consistent with the

United States Supreme Court’s holdind?@rry v. New Hampshire

Our decisions . . . turon the presence of state action and aim to deter
police from rigging identification procedes, for example, at a lineup,
showup, or photograph array. Whea improper law enforcement activity

Is involved, we hold, isuffices to test reliabilitthrough the rights and
opportunities generally desigd for that purpose, notably, the presence of
counsel at postindictment lineups, vigaos cross-examination, protective
rules of evidence, andnyinstructions on botkhe fallibility of eyewitness
identification and the requirementatihguilt be provedeyond a reasonable
doubt.

565 U.S. 228, 232-33 (2012).

If a court concludes, as the Arizona Supreme Court did here, that the state w
responsible for errors in the identificatigmocedure, it need not address whether f{
identification must be suppresse8ee id. Despite the court’'sanclusion that there was

no state action, Petitioner nonetheless réssiat the court should have address

Neil v. Biggers409 U.S. 188, 198 (19Y.2 (Doc. 22 at 110.)But doing so would have
been inconsistent witRerry. The Arizona Supreme Cdulid not unreasonably apply
clearly established federal law.

Secondevidentiarydevebpment is not necessary determine whether the stat
court made an unreasonabletermination of facts under2254(d)(2). Petitioner alleges
that, contrary to the Arizona Suprem@utt's conclusions, “thre was no definitive
evidence that the fliers weret created or distributed e police,” and even if the
police did not create the fliers, they warenetheless “responsible for” the witness

“resulting exposure to them.” (Doc. 22 at 114.)
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Petitioner’'s allegation that the officers aaty created the fliers in question i
speculative and inconsistent witlhe record. As Petitioner concedes, a detective testi
that the state obtained the photographs froenGHy of Phoenix and distributed them t
the media, but did not create the flierdRT 8/31/07 at 54:35757:2-58:18.) This

testimony was never contradictadd adequately supports the court’s conclusion that

v/

fled

the

state did not create the fliers. The court'sedmination of facts was not unreasonable.

See Richter562 U.S. at 109 (“In light of the recolekre there was no basis to rule thiat

the state court’s determination was unreasonable.”).

Petitioner further argues that because photographs ultimately made their wg
to the state’s witness, releasing the phdpgs to the media was itself “state actiol
sufficient to trigger due process concerns.e Biisting record already indicates that tf
police department was responsible for ralegaghe images to the media. Whethg
releasing the images was “state action” forppses of the due process clause is thu
guestion of law.Cf. Arnold v. Int'l Bus. Machines Corp37 F.2d 1350, 1356 (9th Cir
1981) (“If the actions of the state officerearot the proximate cause of the plaintiff’
injuries, then there is no state action.”). Agh, evidentiary devabment related to this
argument is not necessarysee Beardslee358 F.3d at 585 (edentiary development
unnecessary when therearo disputed facts).

Petitioner’s request to expand the redardupport of Claim 5 is denied.

2. Claim 9

Petitioner alleges that his death sentenckates his constitutional rights under th
Eighth Amendment based &mmund/Tison (Doc. 22 at 122-36.Petitioner specifically
alleges that (A) the jurghould have made itSnmund/Tisordetermination during the
guilt phase or, alternativwel the trial court shouldhave bifurcated th&nmund/Tison
process and the aggravation ma@®) the trial court committestructural error when it
gave the jury an impropeEnmund/Tisoninstruction; and (C) there was insufficier
evidence to sygort the jury’sEnmund/Tisoriinding. Id.

Although Petitioner does not specify which of these subclaims he believs
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entitled to evidentiary develomnt, the Court notes as a preliminary matter that Clajms

9A and 9B are questions of law that do require further evidentiary developmerg@ee
Beardslee 358 F.3d at 585Thus, to the extent Petitiongeeks evidentig development
to support Claims 9A and 9B, those requests are denied.

In support of Claim 9C, Petitioner seeksetgpand the record with the addition ¢
several police reports that he argues “demorstrsit . . . Garcia veanot the shooter.”
(Doc. 40 at 39.) He als@sks to admit emailsetween three individis—the prosecutor
In his case, a detective, and Sheffield®m@ey—which Petitioner asserts “emphasize
Garcia’s lesser culpability in ihoffense and why a deathnsence is not appropriate o
proportional in light of all the facts of thesm&” (Doc. 40 at 39-40.) The parties agrt
that this claim was exhausted in state to@Dbocs. 22 at 135-37, 29 at 136.)

The Arizona Supreme Court reviewetthe record to determine whethe
“[s]Jubstantial evidence supports the j@ryfinding that [Petitioner] was a majo
participant in the underlyingobbery” and acted with “rétess indifference to humar
life.” Garcia, 224 Ariz. at 15 Y 56-57, 226 P.3d38%. The court concluded that ther
was substantial evidence presented tRatitioner had “every reason to anticipa
violence” and “played an active role in the murdetd. at 15-16 11 59-62, 226 P.3
at 384-85. In this Court, Petitioner broadliitigates the claim he brought to the Arizon

Supreme Court. He relies predominately tbe same cases he cited in state coy

including Tison 481 U.S. at 158, arfstate v. Lacy187 Ariz. 340, 929 P.2d 1288 (1996).

Fairminded jurists could disagree asambether Petitioner was a major participa

in the crime, and thus the Arizona Supeefourt’s analysis was not unreasonalee

Richter 562 U.S. at 101. As ¢hcourt noted, Petitioner entdréhe crime scene alone|.

He then went outside and came backwith Sheffield, who was crouching behing
Petitioner with his gun drawn. There walso testimony that Petitioner yelled at th

victim and may have pushedetiictim in the course of érobbery. The victim’s blood

was found on a shirt that also containedti®aer's DNA. It was not unreasonable far

the court to find that this evidence was suént for the jury to conclude that Petitiong
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was a major participann the crime. Cf. Murray v. Schrirp 882 F.3d 778, 814 (9th Cir
2018) (affirming findings undeEnmund/Tisorwhere the petitiomehad blood on his
clothes, items from the crime scene, and hadadded a gun consistesith the gun used
in the crime).

Furthermore, Petitioner’s assertions tle was not recklessly indifferent tg
human life are conclusory atdie Whether a defendant agteith reckless disregard for
human life for purposes of the Eighth Anaknent is not a “presely delineate[d]”
category of conductTison 481 U.S. at 157-58. Rathde factfinder must, as the jury
did here, evaluate the recarmdetermine whether Petitionemas sufficientlyculpable to
warrant the death penalty. The jury’s cliswn that Petitioner acted with reckles
indifference to human life, which was affied by the Arizona Supreme Court,
adequately supported by tleisting record. In addition to the above facts regard
Petitioner’s participation in the crimes, Petitiohad participated ia prior robbery with

Sheffield, during which Shield shot someone. The Arizona Supreme Court was

unreasonable in concluding ath Petitioner should haveeasonably anticipated that

Sheffield would again use lethalré® in a subsequent robberiee Garcia224 Ariz.
at 15 1 59, 226 P.3d at 384 (“Garcia had yveason to anticipate violence, because
knew Sheffield had shot someone duringRINR Stix robbery justveeks before.”).

Claim 9C is without merit, and B®@oner is not entitled to evidentiary
development with regard to Claim 9.
V. Conclusion

For the reasons set forth above, Petitisneequests for eviehtiary development
are denied.

Accordingly,

IT IS ORDERED denying Petitioner's Motion foEvidentiary Development.
(Doc. 40.)

IT ISFURTHER ORDERED denying Claims 1B, 1Cl1D, 2C, 2D, 2H, 4, 15,

and 21 as procedurally defawltand barred from federal review.
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IT ISFURTHER ORDERED denying Claims 1A, 2A, 2B, and 9C as meritless,

Dated this 28th day of September, 2018.

Doul & Gt

David G. Campbell

Senior United States District Judge
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