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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mark A. Gonzales, an individual, No. CV-15-00064-PHX-NVW
Plaintiff, ORDER
V.

Det. Cameron Dougta(Badge No. 1351),
in his individual capacity as a detective
with the Scottsdale Police Department,

Defendant.

Scottsdale Police Detective Cameron Dasgihrew a flash-bang grenade neal
house during the execution of a search warrdnark Gonzales was injured and claim
Douglas used excessive forcés evidence, Gonzales offean eyewitness account g
the incident and an expert’s opinions on Douglas’s conduct.

Douglas moves to excludbe eyewitness account oretiground that it was not
disclosed during discovery. (Doc. 92 at62-bDoc. 98 at 1 n.2.) He also moves f(
summary judgment based on tiiked immunity. (Doc. 72.) Finally, he moves to strik
the expert opinions as irrelavaand unreliable. (Doc. 83.)

For the reasons that follow, (1) the motim exclude the eyewitness account w,
be denied, (2) the motion f@ummary judgment will be denied, and (3) the motion

strike the expert opians will be granted.
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l. UNDISPUTED MATERIAL FACTS
The following facts are distilled from the pias’ lengthy statements of facts an

accompanying exhibits. (Docs. 73, 74, 99, 104, 106.) Unless otherwise indicate
these facts are undisputed. All evidenme¢evant to Douglas’ summary judgment
motion is viewed in the lightost favorable to Gonzales.

A. Events preceding execution of sear ch warrant
In 2013, the City of Scottsdale expemed a dramatic increase thefts at local

grocery stores. The theftsllfmved a pattern: one or momedividuals would enter the
store with reusable shoppirzags, fill the bags with dozerof cans of baby formula,
leave without paying, and es@jm a nearby getaway cadPolice started investigating.

In October 2013, police arredt®ne such thief as heited a store. The thief
revealed that he was working for a man namglér Hanesford. Acaaling to the thief,
Hanesford trained him to ste&)d him which store$o hit, and paid him $125 per bag @
stolen formula. The polickearned that Hanesford wasypay several thieves and wa
selling the stolen formula tanother buyer. Police then arrested another thief, \
corroborated this account.

That month, police began to surveil Hafted’'s house. Thegaw several known
thieves come and go. In a nearby trash thiey found a ripped reusable shopping b
and evidence of illegal drug use.

On December 29, 2013, police receivedlls about a drive-by shooting 3
Hanesford’s house during a party at 3:00 aHanesford was one of the callers. Office
arrived and asked Hanesford wiat anyone was injured amthether he knew who fired
the shots. According to ¢hpolice report, Hanesford wauncooperative” and “would
not answer any questions.” (Doc. 74-19 af) 5Bolice found sperghell casings in the

front yard.
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On January 5, 2014, police searchedétdord’s house at midnight on suspicign
of underage drinking at a pgrt Hanesford was not presattthe time. Nineteen minors
were found to have consumed alcohol, andaififteen other individuals fled the sceng
by jumping the backyard wallPolice found a halgun hidden in a vent in Hanesford’s
bedroom. As a convicted felon, Haferd could not lawfully possess a guriPolice also

found a large knife in that room. In oth®oms, police found ammunition for the gun

1%

and evidence of heroinse. In a shed in the backgapolice found one of the hous

residents crouched next to a handgun and sevanal of baby formula. The resident was

—+

also a convicted felon who cauhot lawfully possess a gutolice arrested the residen
and seized the guns, ammunition, and knife.

On January 7, 2014, poli¢ellowed a white car from Hanesford’s house to a logal
grocery store. Hanesford was not in the CBine occupants of the car entered the stqre,
stole $1000 of formula, and drove away. liGofollowed the cato two more grocery
stores and observed similar thefts. Policentlfiollowed the car back to Hanesfordis
house and saw it drive into the backyard tigftoa gate on the east side of the property.

That evening, police set uprsaillance in an unmarked van near the house. |At
around midnight, Hanesford came out of tlmuse and began bangiog the driver’s
side window, yelling “Who the f--- are you? Ry are you parked here?” (Doc. 74-10 at
13.) He tried to look insidéhe van with his cell phone flalsght. Then he got into a
black car, drove up to the van, and turnech@nhigh beam headlights. He returned o
the van and resumed banging on the windowinge®l knew it! Undercover cop! Get
the f--- out of here!” Id.) He then returned to hear, and the police drove away.

On January 9, 2014, pok again followed the whitear from Hanesford’s houss
to three different grocery stores. As befdiee occupants stole thousands of dollars|of

formula and drove the loaded car to Hsfioed’s backyard through the east gate.

! Years prior, Hanesford had pled guiltygossession of burglary tools, a class| 6
felony. (Doc. 74-16 at 12.)
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On January 16, 2014, pod again followed the white car from Hanesford’s house

to three different grocery stores and wattliee occupants steal formula. This tim

D

police arrested the thieves #wey exited the third storeThe thieves confirmed thal
Hanesford taught them how to steal formwas paying them for it, and was selling it fo
another buyer.

That day, the police obtainedwarrant to search Hanesford’s house. (Doc. 74f16
at 2-16.) The warrant authceiz police to seize evidenceitégal drug use, evidence of
baby-formula stealing, and firearms or otkheadly weapons. Th&arch was to occur
“in the daytime,” meamg before 10:00 p.m.Id. at 5.)

Later that day, Scottsdale Police Deitee Nicholas Alamshaw designed an

“operations plan” for the warrant’s executiofDoc. 74-19 at 2-19; Doc. 73-16 at 2-9)

=

In designing the plan, Alamshaw kept innghicircumstantial factors relevant to office

safety. Alamshaw knew about the receieatby shooting at Hanesford’s house. (Dog.
73-16 at 5.) He knew abotlie recent search of Hanesf’'s house during an underag

drinking party, where several people fled the scene and where police found a handg
and large knife. I(l. at 3—4.) He knew that Hanesford recently banged on an undergove
police surveillance van ositle the house. Id. at 6-7.) He also had information that

Hanesford owned a pit bull artthd previously been arresténl assault, burglary, and

=

drug charges. I4. at 7-8.) However, aside fromettencounter with the undercovsg
police van, Alamshaw had no information thédnesford or any dfis associates eve
acted violently toward police.ld. at 3-9.)

The operations plan called for three tearhsfficers. An ekven-member “entry”

team would knock on the house’s south4figciront door, announce police presence, and
enter and secure the house. A seven-neertfiackyard” team would enter through the

south-facing gate on the east side of thepprty, secure the backyard, and enter the
house’s east-facing door. An “outer peeter” team would bestationed in the

surrounding area to stop anyone fleeing the esce®ome officers would be armed with




© 00 N O o b~ W DN B

N NN NN N NNDNRRRRR R R R R R
0 N o 00N W NP O © 00N O 0 M W N P O

flash-bang grenades, or “flash bangsThe flash bangs were dgsid to detonate 1.5 tq
3 seconds after beingrdwn. The officers had beemained to always look beforg
throwing a flash bang. The plaithorized officers to usea8h bangs at their discretion,

That evening, at approxim#ge/:00 p.m., all particip@ng officers were briefed on
the circumstances of theearch warrant and their respeetiassignments. Then th
officers donned their tacticagear, loaded do armored vehicles, and drove t
Hanesford’s house.

B. Execution of search warrant
At approximately 8:00 p.m., the entigam and backyardeam approached

Hanesford’s house from the south in armoreticles. The vehiclesised loud diesel
engines. As the teams exited the vehiadad walked northwardsomeone inside the
house peeked out a window and then retreatdgon seeing thighe officer leading the
entry team yelled “Compromise!” to al¢hte teams they had been spotted.

At the compromise alert, both teams sranto action. The entry team breachg
the house’s front door and arrebtbe occupants. There isrdlicting evidence as to thg
entry team’s conductc¢mpare Doc. 73, 1 91-9%ith Doc. 90 at 3-35), but that
conduct is not at issue here.

There is also conflicting evidence asthe backyard team’actions. Everyone
agrees that (1) Scottsdaleliee Sergeant Nathaviullins threw a flash bang, (2) Dougla
threw a second one, (3) owé the flash bangs injured @pales, and (4) despite hi
injury, Gonzales jumpethe backyard wall and fled. . 73, 1 107-09, 120-21, 134

Doc. 90 at 40, 45-48, 55But as to details, witnesseffer inconsistent accounts.

2 “The flash-bang grenade is a lightisal diversionary device designed to emit
brilliant light and loud noisaipon detonation. Its purpose to stun, disorient, and
temporarily blind its targets, creating angow of time in wich police officers can
safely enter and secure a potentially dangerous aBsyd v. Benton Cty., 374 F.3d 773,
776 (9th Cir. 2004). It goes by “a variety names, including ‘flash grenade,” ‘stu
grenade,” ‘concussion grerad ‘distraction device,” andhe colloquial ‘flashbang.”
Terebes v. Torreso, 764 F.3d 217, 225 n.4 (2d Cir. 2014).
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Mullins testifies as follows. (Doc. 732at 2-3; Doc. 73-23 at 2-23.) Upo
hearing the compromise aleMullins feared that residents of the house might amb
the officers or flee through tHeuse’s east side door. Accomgly, he walked up to the
east gate and peered thgh the slats. He saw the esisle door was open and light wa
shining out. He also saw argaarked about ten feet nortii the gate, facing northward
near the door. Due tite light from the house, Mullinsould see that there was no or
between him and the car. He threw a flashgbaver the gate toward the passenger’'s s
rear corner of the car, to distract theidents and dissuadeyone from leaving the

house. As soon as he threw the flash bang, another officer began opening tht

preventing Mullins from eeing where his flash bang detomatéSometime after the gate

was opened, Douglas threw a flash baridullins did not see where that flash ban
landed or whether anyone waarsding in its path. After both flash bangs detonated,
team secured the backyard. Mullimsver saw anyone in the backyard.

Douglas’s testimony is less detailed but gafteg consistent with Mullins’s. (Doc.
73-12 at 2; Doc. 73-13 at 2-31.) Douglagssthat sometime after the gate was open
he threw a flash bang north of the backysam’s position. Theeason he threw the
flash bang was to distract residents amdlce the risk of amtah. Douglas does nof
remember details, such as héav he threw the flash banghen he threw it, where he
was when he threw it, or what the lightingnditions were. However, he is confider

that he had a clear view of the backyardl did not see anyone there at any time.

Gonzales’s testimony suggests that hs wgured by the first flash bang. (Dog.

74-13 at 39-60.) Before police arrivedprizales was in Hanesford’'s house playif
video games and smoking magjna. Suddenly Gonzalegdrd a loud screech of tire
outside. Having been at Hesford’'s house during theecent drive-by shooting,
Gonzales’s first thoughtas to run for his life:

| honestly thought | was going tie. | thought they were
going to make good on theirgnise and come back and kill
us. | mean, they had alrgadhot the house so | had no
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reason to think otherwise. Sy first thought was to leave,
to get out of there and get to safety.

(Id. at 49.) Accordingly, Gonzales ran tethast side door and opened it. His memg
of what happened next is fuzzy, but he/ssdahat after he stepped outside he s;
something in his peripheralsion and felt an explosion:

| ran to the door. | immediatebpened the door. And this is
where it gets all fuzzy; it's hard to recall. But right as soon as
| hit the door, | rememberegping out and seeing something
in my peripheral. It's, like, #ttle black -- | can’t really -- |
can't -- you know -- but | wasn’'tike, paying attention at the
time because | was scared andds trying to just get out of
there. So after that, that’s e, bang, just a loud bang, and |
kind of felt something differertbut | didn’t know what it was

at first because of my adrenainush was pumping and | just
wanted to get to safety . . . .

(Id. at 48.) He estimates the explosion ocedonly seconds aftée opened the door:

Maybe, like, a second or two in between, maybe like three
seconds, but it was like -- | meato me it's really hard
because of what paened, but it's really fuzzy, yes.

(Id. at 49.) The explosion causadingling sensation in his leg:

| felt something, like, off and mieg was different. It was,
like -- | can't explain it. It justfelt off. It wasn't right, |
knew it, and it was, like, a littilengly, but my adrenaline was
pumping so | really couldn’t feel it.

(Id. at 50.) Gonzales did not hear any complarédud noise before that explosiond.(
at 53.) Nor did he hear noise afterdiaas the explosion deafened hinid. @t 53-54.)

After the explosion, he immediately jueghthe backyard wall and ran awayd. @t 50.)

An eyewitness, Colton Gardner, tells dfatent story. (Doc. 89-1 at 4-9.
Gardner was with Gonzales at Hanesfsrbbuse. Unlike Gonzales, Gardner did n
smoke marijuana. (Doc. 74-13 at 47.) Gards®ays that while playing video games, |
“noticed something outside oglt [Gonzales’s] attention.” (Doc. 89-1 at 5, 16.) Th

looked out the winde@ but did not see anything, so theynweut the east side door to ge

a better view. Gardner then walked souttvad the gate. Whilstanding near the
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parked car and lookg at the gate, Gardnsaw silhouettes anddre voices. Then, after
being outside for “about 45 seconds,” he bedhe first loud bang” somewhere behin
him. (d., 11 9-10.) Although he diabt see the explam, he believes it happened ne:
the rear driver's side of the car. Disoriehténe turned backoward the door in
Gonzales’s direction. He then saw acsnd explosion occur in the area of whe
[Gonzales] was standing,” which was “betwehka driver’s door of the car and the doc
to the house.” Ifl. at 6, § 12.) Theesond explosion temporarilylinded Gardner, so hg
did not see where Gonzales went. He then returned to the house, where he was ar

No one else witnessed the moment of Gdex's injury. After fleeing the scene
Gonzales was stopped by police and taketh@ohospital, where his leg was treated f
serious burns. A photograph taken at thepital shows the extemnd location of the
burns. (Doc. 90 at 47-48.)

The parties offer photograplu the scene in an effotb show where the flash
bangs detonated.Sde Doc. 74-17 at 4, 6; Doc. 90 47; Doc. 99 at 44-45; Doc. 99-1 3
33.) But the parties haveot demonstrated the relifity or significance of these

photographs. Because the Court views ¢h&@ence in the lighimost favorable to

Gonzales, the Court does not consider éhphotographs for purposes of summalry

judgment.

C. Present lawsuit and discovery dispute
Gonzales filed this lawsudn January 14, 2015. (Dot.) He is suing Douglas

under 42 U.S.C. 8§ 1983 foreisf excessive force in violam of the Fourth Amendment
(Doc. 48.)

In February 2016, Douglas moved fsummary judgment based on qualifig
immunity, claiming his actions were not clgadnreasonable undereh-existing law.
(Doc. 72.) In March2016, Douglas also moved taiké expert opinions offered by
Gonzales. (Doc. 83.)

d
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In April 2016, Gonzales responded to batbtions. (Docs. 86, 89.) Attached tp
his response briefs were sworn affidawfsGardner, the abovementioned eyewitness,
dated October 15, 2015 and FRedmy 17, 2016. (Doc. 86-2 88-57; Doc. 89-1 at 4-9.)

In reply, Douglas moved to exclude Gardsaffidavits on theground that they

174

had not been disclosed duringabdvery. (Doc. 92 at 2—6; 0098 at 1 n.2.) Because

summary judgment might depena the admissibility of Gdner’s affidavits, the Court

D

invited memoranda and briefing on wheth@onzales failed to properly disclos

Gardner’s affidavits. (Docs. 100, 103he parties explain the situation as follows.
On February 27, 2015G0onzales servedn initial disclosurewhich did not list

Gardner as a potential witness. On Marcbduglas served a regst for documents ang

a set of interrogatories. Among the documeatgiested were “[dfumentation or other

-

tangible evidence regarding investigation o tincident in question, or of parties g
witnesses to this action,” including “[w]itnestatements.” (Doc. 92-at 7.) Similarly,

one of the interrogatories asked fornyaand all exhibits,depositions, documents

19

writings, recordings, and any tangible evideticat you may or intend to utilize at th
time of trial.” (d. at 22.) Gonzales rpsnded on April 13. Hisesponse did not includg

is

any information beyond his itral disclosure, but he promised to “supplement” h

response during discoveryld(at 8, 22.)

=

On June 23, 2015, Gonzales served a lsupgntal disclosure identifying Gardne
as a person “present at the Hanesford déegie when the ScottddaPolice Department
executed its search warrant.” (Doc. 106-12&) The supplementdisclosure specified
that Gardner will “testify as to his rdtection of the eventsthat night. (d.) Sometime
around August 3, Gonzales’'®unsel revealed to Douglastounsel that one of the

witnesses was with Gonzalestside the house that nightcwill testify that the second

UJ

flash bang injured GonzalesOn August 10, Douglas kesd Gonzales to amend hi

| &N

disclosure to specify wth witness will so testify, so #t the witness may be depose
(Id. at 35.)
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On August 12, 2015, Gonzalserved a second supplemeémliaclosure specifying
that Gardner will testifyabout the flash bangs:

Mr. Gardner is further expected testify about the flashbang
grenades deployed ISWAT on the eastsedof the residence,
where he was when he heand withessed such grenades
detonating at the residence, andhe timing and sequence of
events on Janma 16, 2014.

(Id. at 46—47.) On August 18, Douglas sched@adeposition of Gardner for August 26

(Id. at 64.) That same day, Douglas’s pt& investigator interviewed Gardner an
recorded his statemen{Doc. 104 at 7-10see Doc. 106-1 at 100, 1 35-37.) Dougld
has not given a copy of this recording@onzales or the Court, citing “work produd
protection in order to preserve the intewienaterial for impeachment of Gardner :
trial.” (Doc. 104 at 7.) Neverthelesfouglas maintains thathe statement is

“inconsistent,” contradicts “the overallecord,” and “differs significantly from the

d

S

—

At

affidavits later disclosed.”1d. at 7-9.) On Augst 21, Gonzales was deposed. Gonzales

testified that Gardner visited him in thedpital after his injury and asked him whé
happened and where he went that nightoc(DL04-1 at 24.) On August 24, Dougle
cancelled Gardner’s deposition without explanation. (Doc. 106-1 at 73.) Doud
current explanation is that, due to the fi@t Gardner asked Goales what happened

that night and the inconsgncies and inaccuracies in Gardner’'s statement to

e
1S

las’

the

investigator, Douglas believed that Gardnesuld not have seen anything that happened

to” Gonzales. (Doc. 104 at 11.)

On August 14, 2015, Douglaserved a second set of interrogatories. One of
interrogatories asked for “the entire factuasibafor Gonzales’s assertion that Douglas
flash bang caused the injury. (Doc. 104-B@&) Gonzales responded on Septembér 2

His response explained Gardner’'s esjed testimony about the flash bangs:

® Douglas allowed Gonzales to extend tesponse deadline froSeptember 18 to
September 25. (Doc. 104 at 12 n.2.)

-10 -
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Colton Gardner is expected to testify tonstimg outside of
the door on the east side of the residence next to Mark
Gonzales when the first flashiga detonated. Mr. Gonzales
and Mr. Gardner will testify thatsoon after the first flash-
bang detonated on the eastlesiof the residence, they
observed a shadow like figurgithg through the air, in excess
of 15 feet, in their direction, and subsequently strike Mr.
Gonzales in the left leg.. . Officer Mullins acknowledged
having thrown the first grenad®r. Gardner will testify that
Mark Gonzales was struck lige second grenade thrown on
the east side of the residence.

(Id. at 42—-43.) Douglaseceived this responsm September 28. By that time it was tq
late to depose Gardner, as the Court hadhdact discovery deadline of September !
and the parties were not allowed to start dejoos in the week prioto that deadline.
(Doc. 20 at 2.) However, the parties could hasked for an extension. For example,

September 28 the parties asked the Couektend the deadline faettlement talks, and
the Court did so. (Docs. 49, 50.) Likewism October 27 Gonzales asked the Court
extend the deadline for expert disclosures, tiedCourt did so. (Dac 56, 57, 58, 60.)
Douglas did not ask for an extension to depose Gardner.

Douglas now claims that Gonzaleknbwingly withheld information and
documentation which was subject to discteSwnder Federal Rules of Civil Procedur
26(a) and 26(e). (Doc. 109 at 8.) As aule Douglas says h#has been incurably
prejudiced in the preparation and preseatatf [his] case, and the testimony should

stricken” under Rule 37(c)(1).1d.)) Oral argument was held on August 29, 2016.

[I.  MOTION TO EXCLUDE EYEWITNESSAFFIDAVITS
Under Rule 26(a), Gonzales had an ihitlaty to disclosg(i) “each individual

likely to have discoverable information—abtpnvith the subjects of that information—
that [he] may use to suppdttis] claims” and (ii) “all docments, electronically stored
information, and tangible things that [he] has in [his] possession, custody, or contrg
may use to support [his] claimis Fed. R. Civ. P. 26(41)(A). Under Rule 26(e),

-11 -
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Gonzales had a further duty to “supplemeaut’y disclosure or response to a discove
request if “in some material respect the disclosure or response is incomplete” ar
additional information “has not otherwisedn made known to the other part[y] durin
the discovery process or writing.” Fed. R. Civ. P. 26(e)(1)(A).

Gonzales disclosed Gardner as a potemtitness and adequately described H
anticipated testimony. AlthoudgBonzales did not list Gardner his initial disclosure, he
did so in his first supplemental disclosur@oc. 106-1 at 12.)When Douglas asked foi
more detail, Gonzales specified in his secengplemental disclosuithat Gardner will
testify “about the flashbang grenadespldged by SWAT on the eastside of th
residence, where he was when he heardibresses such grenades detonating at
residence, and to the timing andjgence of events” that nightld(at 46—47.) Douglas
argues that this description was not spe@fiough. (Doc. 109 &.) But Rule 26(a)
requires only a description of the generalbjects” about which aitness may testify,
not details. See Fed. R. Civ. P. 26(a)’s advigocommittee’s note to 1993 amendme
(“Indicating briefly the generdbpics on which such persohave information should not
be burdensome, and will assist other pariredeciding which d@ositions will actually
be needed.”).

Gonzales’s disclosure obligations dibt require him to produce Gardner’

affidavits. Intel Corp. v. VIA Techs, Inc., 204 F.R.D. 450, 451-52 (N.D. Cal. 2001

(explaining why “the disclosure requiremewnfsFRCP 26(a) and Jédo not “require a
party who has disclosed a potential withes db reveal a declation signed by the

witness for use on an impending summary-judgment motion”).

Nor did Gonzales’s obligation to supplemédiis responses to discovery reques

require him to produce Gardner’'s affidavitéAs an initial matter, it is not clear tha
Douglas’s requests for “tangélevidence” (Doc. 92-1 at 7, 22) applied to Gardne
affidavits at all. See United States v. $307,970.00 in U.S. Currency, 156 F. Supp. 3d 708
724 (E.D.N.C. 2016) (“[A]lthough a declaratitangible, it is not a ‘document’ within
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the spirit of the rule.”). Bueven if Douglas’s requests dagbply to Gardner’s affidavits,

the information in those affidavits had “ettwise been made known” to Douglas with[\
t

the meaning of Rule 26(e). After Gonzadpecified that Gardner had information abo
the flash bangs, Douglas’s investigatotremiewed Gardner, and Douglas scheduled
deposition for the following week Thus, Douglas had full eess to the witness whos
affidavits he seeks to exclude. Gormzalulfilled any obligation to supplement.
Douglas claims that he cancelled Gardnéegposition for two reasons. First, h
says that Gardner’s intervierevealed a dearth of reliableslevant information. The
Court cannot fully evaluate this claim becai3ouglas has not produced the recording
the interview. But even Duglas’s own characterization of the interview undercuts
claim. Douglas admits that in the intemwieGardner “claimed to have witnessed thrg
flash bangs thrown outside the east side efrésidence.” (Doc. 10t 8.) Douglas also
admits that Gardner “stated that the tfifesh bang explodetbehind him where he
believed Gonzales to standing next to the car [and] that Gardner thened around
‘maybe two seconds later’ to see a secondhflasg ‘blow up’ next to Gonzales.Td( at

8-9 (citations omitted).) Thosgatements are clearly relewaand generally consisten

with Gardner’s affidavits. Douglas cannotich to have been surprised by Gardner

affidavits, nor can he blame anyone efse his own decision to cancel Gardner
deposition. Douglas also says that Gonzaldsposition testimony revealed a lack (
information on Gardner’'s part. But thatsoonstrues Gonzales’s testimony. Gonza
testified that Gardner visited him in thespital and asked him what happened and wh
he went on the night of his injury. (Dod)4:-1 at 24.) Those que&ms are consistent

with Gardner’s affidavits, invhich Gardner recalls seeing Gaies get struck by a flash

bang but does not recall whe@onzales went afterward. (Doc. 89-1 at 6, 1 12-17.

Again, Douglas was not blindsided by the affidavits.
Near the end of fact discovery, Gonzasgsecified, in no uncertain terms, tha

Gardner “will testify that Mark Gonzales wasusik by the second gnade thrown on the)
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east side of the residence.” (Doc. 104-4&) Upon receiving this notice on September

28, 2015, Douglas did not aske Court for an extensioof time in which to depose
Gardner—even though on that very day dsked the Court for an extension of th
settlement talks deadline, whidche Court granted. (Docd9, 50.) Rther, Douglas
waited seven months to broach the subject,vémeh he did, he asked the Court to stril
Gardner’s affidavits entirely(Doc. 92 at 2—6; Doc. 98 4tn.2.) He reasoned that th
“bells cannot be un-rung atishpoint, even if the Court we to re-open discovery ang
extend other deadlines.” (Doc. 92 at Dpuglas had multiple ggortunities to prevent
the bells from ringing in the first place. 0%y even if there were a discovery violatig
here, the solution would not be akxsion under Rule 37(c)(1).See Roberts ex rel.
Johnson v. Galen of Virginia, Inc., 325 F.3d 776, 783 (6th IC2003) (failures to disclose
seemed “relatively harmless” where opmgscounsel “knew who was going to testif
and to what they were going to testifghd “waited for five months to voice ali
objection”). Douglas’s motion to exclude will be denied.

Apart from Rule 37(c)(1)however, the Court may modify the case schedule
good cause. Fed. R. Civ. P. 16(b)(4)od¥ication may include reopening discovery fd
a limited purposeTrask v. Olin Corp., 298 F.R.D. 244, 26-70 (W.D. Pa. 2014)\Vatt v.
All Clear Bus. Sols,, LLC, 840 F. Supp. 2dZ3, 326-27 (D.D.C. 2032 What constitutes
good cause “necessarily variegth the circumstances of éhcase.” 6A Charles Alan
Wright, Arthur R. Miller, et al., Feder&ractice and Procedure 8§ 1522.2 (3d ed., A
2016 update). Althagh Douglas has not shown a discoveiglation, he was otherwise
diligent in obtaining enence during discovery. Thereggrin the Court’s discretion,
Douglas will be given 30 days in which ttepose Gardner even though discovery
otherwise closed. Allowing this depositi will not prejudice Gonzales, produce und
delay, or affect any other deadlines inchgdthe lapsed deadknfor filing dispositive

motions.
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Douglas’s other objections &&d on discovery violationsee Doc. 92 at 2) have
either been withdrawn (@. 109 at 11) or refuted (Doc. 105 at 8-9).

[II. MOTION FOR SUMMARY JUDGMENT ON QUALIFIED IMMUNITY
Douglas’s motion fosummary judgment is independent of his motion to excly

Gardner’s affidavits.Douglas argues that, evérthe affidavits aranot excluded, they do
not prevent the Court from granting suemy judgment on the basis of qualifie
immunity. (Doc. 98 at 2.)

A. Qualified immunity

Under 42 U.S.C. § 1983, gernment officials sued itheir individual capacities
may assert the affirmative demof qualified immunity, wich generally protects them
from civil damages for performaga of discretionary dutiesMueller v. Auker, 576 F.3d
979, 992 (9th Cir. 2009)Butler v. Elle, 281 F.3d 1014, 102¢9th Cir. 2002). The
doctrine protects an official who “makes a decision that, even if constitutionally defig
reasonably misapprehentle law governing # circumstances.”Brosseau v. Haugen,
543 U.S. 194, 198 (2004) Qualified immunity gives geernment officials breathing
room to make reasonable but mistaken judgts about open legal questions. Wh
properly applied, it protects ‘all but theaptly incompetent or those who knowingl
violate the law.™ Ashcroft v. al-Kidd, 563 U.S. 731 (2011) (quotirigalley v. Briggs,
475 U.S. 335, 343 (1986)).

A law enforcement officer is détled to qualified immunityas long as he does ng
violate a statutory oranstitutional right that is “clearly &blished in light of the specific
context of the case” at hand/attos v. Agarano, 661 F.3d 433, 44(®th Cir. 2011) (en
banc). A right is clearlyestablished if, at the time ofiolation, “every reasonable
official” would understand that “what he doing violates that right.’ld. at 442 (quoting

al-Kidd, 563 U.S. at 741). There need not“becase directly on point,” but “existing
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precedent must have placed the statutorgamstitutional questio beyond debate.’1d.
(quotingal-Kidd, 563 U.S. at 741).

On the evening Douglas threw a flasm@paNinth Circuit precedent governing

flash bangs consisted of one caBeyd v. Benton County, 374 F.3d 7739th Cir. 2004
In Boyd, police had a warrant to search an apant for jewelry and handgun that had
been stolen in an armed robbeityl. at 776—77. The police had information that (1) o
of the robbers could be in the apartment, (2) the stbi@mdgun could be in the
apartment, (3) someone connecigth the apartment had rechntried to buy an assaulf
rifle, (4) two armed individuals had recentbft the apartment, (5) the apartment had
loft from which someone inside could shootpatice, and (6) five to eight people coul
be sleeping in the apartmenkd. at 777. The police exead the warrant in the early
morning. Id. After announcing police presence,dficer reached inside the door of th
dark apartment and, withblooking, tossed a flash bang near the front widl. As it
turns out, someone was sleepingtba floor and suffered burnsld. at 777-78. The
court held that the officer violated the FluAmendment “in using a flash-bang inside
dark apartment where five to eight people might be sleepirp &t 784.

The Ninth Circuit's conclusion irBoyd is consistent with case law in othg
circuits. The Second Circuit surveyed this law and summarized the relevant
principles. Terebes v. Torreso, 764 F.3d 217, 236-39 (2d C2014). In evaluating the
use of a flash bang, it is “important to deterenwhether the officer[] first confirmed tha
[he was] tossing the stun grenade into an empty room or open sgdcat’38. Also,
use of a flash bang is more likely to masonable in cases where “the subject of
search or arrest is known to pose a high ggkiolent confrontation,” as opposed t

“routine searches and seizutbat do not pose a high rigk violent confrontation.” Id.

* In another case, the Ninth Circuit offdrimconclusive dictunon the use of flash
bangs inside a housé&lnited States v. Ankeny, 502 F.3d 829, 836—-37 (9th Cir. 2007).

-16 -

[®N

a

-~

leg:

|

he

O




© 00 N O o b~ W DN B

N NN NN N NNDNRRRRR R R R R R
0 N o 00N W NP O © 00N O 0 M W N P O

With these principles in mindhe Court turns to whether Dglas is entitled to qualified
immunity as a mattesf summary judgment.

B. Summary judgment

Summary judgment is proper whereetéd is no “genuine dispute” about pa
“‘material fact.” Fed. R. @i P. 56(a). A material fadgs one that “might affect the
outcome of the suit undéne governing law.”Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). A gwiine dispute exists where “theidence is suclhat a reasonable

—n

jury could return a verdidor the nonmoving party.”ld. The movant has the burden ¢
showing the absence ahy genuine disputaf material fact.ld. at 256. If tlat burden is
met, the nonmovant must settfo“specific facts showing thalere is a genuine issue for
trial.” 1d. In deciding a motion for summaijudgment, the Court must not weigh
evidence or make credibility tee'minations, and must draall justifiable inferences in
the nonmovant'’s favorld. at 255.

Gardner’s testimony supports an inferemicat Douglas knowingly or recklessly

threw a flash bang at Goneal According ta@Gardner, Gonzales exited the house well

before any flash bang detonateOnce outside, Gardneedrd an explosion behind him

and then, seconds later, sawsecond explosion occur the area of where [Gonzales

[m—

was standing.” (Doc. 89-1 at 6, { 12.) @=er specifically recallthat Gonzales “was
standing somewhere between the driver’s adahe car and the door to the housdd.)(

Douglas, the officer who threwdhsecond flash bang, insisk&t he had a clear view of
the backyard. (Doc. 73-13 @i—22, 26.) A photograph @onzales’ injury confirms
that a flash bang detonatedan his leg, causing serious burn®oc. 90 at 47-48.) A

reasonable juror could infer fromishevidence that Douglas either aimed a flash bang

=

Gonzales or threw it in his direction withdabking and seeing th&ie was already there
The possibility of thatinference forecloses summajydgment on grounds of
gualified immunity. InBoyd, the Ninth Circuit deemed ¢hthrowing of a flash bang

unreasonable even thgiu the officer (1) did not see wther anyone was in the flash
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bang’s path and (2) faced a risk of violehegause the subject thie search had recently
committed armed robbery. 3743H.at 776-79. Here, viewirtge evidence in the light
most favorable to Gonzales, Douglas’s throwing of a flash bang was no more reas
than the conduct iBoyd. One could infer from Gardnertsstimony that Douglas saw o
should have seen Gonzaledhe flash bang’s path, and tkas no evidence that Dougla
faced a risk of confronting gone with a criminal history agiolent as armed robbery
On that view of the facts, Douglas’s usetbé flash bang violate@Gonzales'’s clearly
established Fourth Amendment righ&ee Taylor v. City of Middletown, 436 F. Supp. 2d
377, 386—-87 (D. Conn. 2006) (“The court canomtceive of a set of circumstances th
would permit an officer, contrarny the intended use of the device, to throw a flash-b:
device directly at a person. #&my event, such circumstanaastainly do noexist in this
case...."”). Douglas tries to distinguBbyd on the ground that it involved a flash bar
in a building, not in a baglard. “However, a victim's constitutional rights may b
clearly established in the absence of a caseall fours prohibiting [the] particular
manifestation of unconstitainal conduct [at issue].””Boyd, 374 F.3d at 781 (quoting
Deorle v. Rutherford, 272 F.3d 1272, 1286 (9th Cir. 2001)). An indoors-outdo
distinction does not matter here, where ¢hisr evidence suggesting Douglas threw |
flash bang where he saw or should havens@onzales. Summary judgment must
denied.

Douglas points out that Gardner's accowftevents is contradicted by othg
evidence in the record-or example, Gardner testifies threg did not clearly see or heg
police until the first flash bang explodedhereas police presenaeould have been
apparent because the policew to the house itoud armored cars and the lead offics
yelled “Compromise!” as they approachedsegDoc. 98 at 5-7.) In addition, Gardne
testifies that the second flash bang detonaged the east side door of the house, wher
Douglas claims that he threw his flash bangmoftthat area andffers a photograph of

the debris from the flash bang support his claim. Seeid. at 7-9.) Most significantly,
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Gardner’s testimony contradéctGonzales’s own testimonyAccording to Gardner, (1)
Gonzales walked out of the house with @ear to get a better view of the street, (
forty-five seconds later, the first flashigadetonated somewhere nearby, and (3)
seconds later, the second flash bang detdnaar where Gonzales was standing. (D¢
89-1 at 5-6.) But Gonzales says that (1) lvedaout of the house in fear for his life, (2
a few seconds later, a flash bang detonated hes leg, and (3) then he jumped th
backyard wall, without ever hearing a seddlash bang. (Doc. 74-13 at 48-54.)

Despite these discrepancies, a reasonabte could credit Gardner’s testimony,.

Although the police madaoise as they approached th@use, Gardner might not hav
known that they were police tinthey identifiedthemselves. Althegh Douglas claims
that he threw his flash bang in the area nofttvhere Gonzales was injured, he does 1

have any independent memory of the eveeg Doc. 73-13 at 25-27) and the purporte

photograph of the debris from his flash basge @oc. 99-1 at 33) lacks foundation and

shows, at most, that someone threw a flasighba that area at see point. Although
Gonzales recalls being struck by the firstshh bang immediately aftée ran out of the
house, he repeatedly debas his memory as “fuzzy’sdée Doc. 74-13 at 48-49), as
might be expected from someone who suffered a traumatic injury after having sn
marijuana. For better or worse, Gardner esdhly person without a mct interest in the
outcome of this case who claims to havénessed the moment of Gonzales’s injur
Although the jury may not believe his testimony at trial, the Court cannot as
credibility at stmmary judgment.

In the absence of Gardner's testimy, summary judgment may well bg
appropriate. There does not seem to bedadingr evidence refutinQouglas’s claim that
he looked and did not see anyone in the atteere he threw his flash bang. Douglas w
not required, under clearly established lawpriedict that Gonzales might race out of tf
house and into thexplosion. WhileBoyd generally forbids arofficer from blindly

throwing a flash bang intan enclosed area where imeot bystanders are likely tq
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reside,see 374 F.3d at 779, it doewot clearly forbid an ficer from throwing a flash
bang during a high-risk searchtaran empty area, even if tiees a chance that an unsee

person will run into that area as the fldsing detonates. Hower, the Courdoes not

PN

decide how to rule in the absence ofr@eer's testimony, because Gardner’s testimony

raises a genuine issue of matefaadt preventing summary judgment.

IV. MOTION TO STRIKE EXPERT OPINIONS
Expert testimony must “help the trier &dct to understand éhevidence or to

determine a fact in issue.” &eR. Evid. 702. W. Ken Kadsis is a former police officer
who teaches other officers how to assess @solve safety threats. On behalf ¢
Gonzales, he submitted several opinionsoqB3-1 at 3—10.) Hiopinions are arrangeq
into four parts. Id. at 6-9.) Gonzaldselpfully summarizes #opinions as follows:

[1] The Scottsdale Police Depamtnt exaggerated the threat
to officers at the loation of the search.

[2] Defendant Douglas did ndtave a visual observation of
the target area before throwji the flash bang grenade.

[3] Defendant Douglas used tflash bang not to “surprise”
the occupants of the home being searched, but to contain
them, an improper use of the flash bang, and

[4] [Katsaris] criticized theentire execution of the search,
concluding that the use of the [armored vehicle] to enter, and
deployment of at least fiilash bangs, was unreasonable.

(Doc. 86 at 2.)

None of these opinions is admissibleFirst, whether the Scottsdale Polig

Department exaggerated the threat to offisafety prior to the search is irrelevant.

Douglas is the only defendant in this case] there is no evidence that he exaggera
any threat. The substantive question in Bagsuit is whether Douglas acted reasonab
and that question must be “judged from tre¥spective of a reasonable officer on ti
scene.” Grahamv. Connor, 490 U.S. 386, 396 (1989). Inhatr words, the relevant threg

is what Douglas reasonably thought it wagt what it actually was. Katsaris’s opinio
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as to the actual threat level “is metevant and, ergo, non-helpfulDaubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579, 591 (1993). Evdinthe actual threat level were
relevant, the jury is perfectly capable ofeming threat from the otumstances of this
case, so Katsaris's opamn is doubly unhelpful.See 29 Charles Alan Wright & Victor
James Gold, Federal Practice and Fdace 8 6265.2 (2d ed., Apr. 2016 updat
(“[E]xpert testimony does not ewhere the jury lreno need for aopinion because the
jury can easily reach reliable conclusidsased on common sense, common experier
the jury’s own perceptions, or simple logic.”).

Second, whether Douglas looked befdre threw the flash bang is a factui
dispute for the jury to decide. Witnesses differ on thistpoiDouglas insists that he
looked; Gardner suggests othes® Katsaris credits Gdmer and ignores Douglas. BU
expert opinion “does not help if it simplysasnes crucial facts that are in dispute.”
Wright & Gold, Federal Practice and Pedure § 6265.2. The job of assessil
credibility “is for thejury—the jury is the lie detector in the courtroonUhited Sates v.
Barnard, 490 F.2d 907, 912 (9th Cir. 1973). Kais’s qualificationsdo not give him
special insight into Douglas’s truthfulness or what he saw that night.

Third, what Douglas intended toc@mplish by throwing the flash bang i
irrelevant. “An officer’s evil intentions iV not make a Fourth Aendment violation out
of an objectively reasonable use of forcer wil an officer's good intentions make af
objectively unreasonable use of force constitution@raham, 490 U.S. at 397. Even if
Douglas’s intent were relevarthe question of intent woulde a factual dispute for the
jury, outside tle scope of Katsaris's expertise. Twe extent that Katsaris’'s opiniol

explains the purpose of flaglangs, it is unnecessary because the parties have alf

provided ample evidenaan that point. (Doc. 73, 11 562, Doc. 90 at 21-26.) To the

extent that Katsaris’s opiniocondemns Douglas’s use of tha&sh bang as unreasonablg
it is an unhelpful “legal conclusion, i.e., apinion on an ultimate issue of law.
Nationwide Transp. Fin. v. Cass Info. Sys,, Inc., 523 F.3d 1051, B8 (9th Cir. 2008)
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(quotingHangarter v. Provident Life & Accident Ins. Co., 373 F.3d 998, 1016 (9th Cir
2004)) (emphasis omitted).

J7

Fourth, the reasonableness of the “entiradfthe search is irrelevant. In this
lawsuit, Gonzales is the onpflaintiff and Douglas is thenly defendant. The planning
officer’s decision to use an armored vehicl@a at issue. Other officers’ decisions 10
throw flash bangs are not at issue. At issughether Douglas’s use of a flash bang was
reasonable. Instead of opining a subsidiary matter within his expertise to aid the jury
in deciding that issue, Katsarikecides the issue directlyfDoc. 83-1 at 8 (“This [flash
bang] deployment became a ‘higlkVvel of force, and was aexcessive use of force by

Douglas. It is my opinion that Dougladeployment of the [flash bang] was simply

\1%4

unreasonable, and any similarly situatdficer would have known to NOT deploy thg
device . ..."). In so doing, he abandonsrbie as expert and invades the province of the
jury. See Nationwide, 523 F.3d at 1058.

Thus, Douglas’s motion to strike Katsarigipinions will be grated. This is not
to say that Katsaris is undifeed to offer any opinion in tis case. For example, if the
parties disagree on the intended purposeustomary use of flash bangs, Katsarig's
opinion on the matter may prove helpful te flary, and Gonzales may ask the Court|to
allow such an opinion. But Ksaris’'s current opinions extd well beyond the range of

testimony contemplated by Rule 702.

IT IS THEREFORE ORDERED that Deafdant's motion to exclude evidenc

[1°)

based on discovery violations (Doc. 92a6; Doc. 98 at 1 n.2) is denied.
IT IS FURTHER ORDERED that discovery reopened until September 30, 2016
for the sole purpose of deposing Colton Gardner.
IT IS FURTHER ORDERED that Defelant's motion for summary judgment
(Doc. 72) is denied.
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IT IS FURTHER ORDERED that Defendé motion to strike opinions of
Plaintiff's expert W. Ken Katxris (Doc. 83) is granted.

IT IS FURTHER ORDERED that the partisball lodge a JoinProposed Pretrial
Order by October 21, 2016.

Dated this 30th day of August, 2016.

Ao S VW e

- Néil V. Wake
Senior United States District
Judhe
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