Preayer v. Ryan et

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

al

Dog.
ASH
WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Roger Wayne Preayer, No. CV 15-0069-PHX-DGC (DKD)
Plaintiff,
V. ORDER

Charles L. Ryan, et al.,
Defendants.

Plaintiff Roger Wayne Preayer, whodgnfined in the Arizona State Prison
Complex-Kingman ("ASPC-Kingman") in Kingman, Arizona, has filggt@secivil
rights Complaint pursuant &2 U.S.C. 8 1983 (Doc. 1) aiaeh Application to Procedd
Forma PauperigDoc. 2). The Court will order Dendants Schuster, Nalysa, Pillar and
Ohsheta to answer Count Owfethe Complaint, will ordebDefendant Tucker to answer
Count Two of the Complaint, and willginiss the remaining Defendants without
prejudice.
l. Application to Proceed In Forma Pauperis and Filing Fee

Plaintiff's Application to Proceeth Forma Pauperisvill be granted. 28 U.S.C.
§ 1915(a). Plaintiff must pay the statutoitinfy fee of $350.00.28 U.S.C. § 1915(b)(1).
The Court will not assess an initial partial filing fdd. The statutory filing fee will be
collected monthly in payments of 20%th& previous month’s income credited to
Plaintiff's trust account eadime the amount in the accowkceeds $10.00. 28 U.S.C.
§ 1915(b)(2). The Court will enter a separ@teer requiring the appropriate governme
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agency to collect and fomrd the fees according to the statutory formula.
. Statutory Screening of Prisoner Complaints

The Court is required to screen conmis brought by prisoners seeking relief
against a governmental entity or an officeanremployee of a governmental entity. 28
U.S.C. 8 1915A(a). The Court must dismisoanplaint or portion thereof if a plaintiff
has raised claims that are legally frivolamrsnalicious, that fail to state a claim upon
which relief may be granted, or that ses&netary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shamnd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule 8
does not demand detailed factual allegationglémands more than an unadorned, the;
defendant-unlawfully-haned-me accusation.Ashcroft v. Igbal556 U.S. 662, 678
(2009). “Threadbare recitals of the elemenfta cause of action, supported by mere
conclusory statements, do not sufficed.

“[A] complaint must contain sufficient facal matter, accepted as true, to ‘state 3
claim to relief that is plausible on its faceld. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)A claim is plausible “when the plaintiff pleads factual
content that allows the coud draw the reasonable inference that the defendant is lial
for the misconduct alleged.fd. “Determining whether a coplaint states a plausible
claim for relief [is] .. . a context-specific task thagrgres the reviewing court to draw
on its judicial experience and common sendd.”at 679. Thus, although a plaintiff's
specific factual allegations mde consistent with a catitsitional claim, a court must
assess whether there are other “more likely explanations” for a defendant’s cadduct
at 681.

But as the United States Court of Agais for the Ninth Cingit has instructed,
courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed by@o seprisoner] ‘must be held to less
stringent standards than fornpéadings drafted by lawyers.Td. (quotingErickson v.
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Pardus 551 U.S. 89, 94 (2007pér curian)).
1. Complaint

In his two-count ComplatnPlaintiff names as Defendants: Charles L. Ryan,
Director of the Arizona Department Gbrrections (“ADOC”); D. Schuster, Deputy
Warden of the Morey Unit drizona State Prison Compid_ewis (“ASPC-Lewis”); Ms.
Nalysa, Shift Commander oféliMorey Unit at ASPC-LewjdMs. Pillar, a Corrections
Officer (CO) Ill counselor at the Morey Urat ASPC-Lewis; Carey Tucker, a medical
practitioner for the Morey Unit at ASPC-LesyM.L. Ohsheta, a CO lll grievance
coordinator for the Morey Unit at ASPCGalis; and Chris Moody, Warden at ASPC-
Lewis. Plaintiff seeks monetary relief.

In Count One, Plaintiff alleges thiails rights under the Eighth Amendment have
been violated by theonditions of confinement in thsolation unit at ASPC-Lewis.
According to Plaintiff, he was transferrébdm the Stiner Unit aASPC-Lewis to the
Morey Unit at ASPC-Lewis on February 7, 201Hor the next 19 weeks, he remained i
an “isolation lockdown cell” at the Morey liinwhere he was mentally, emotionally, ang

physically neglectedral abused by Morey Unstaff. Plaintiff alleges that he was not

allowed to shave or comb Hisiir; that he was denied any cleaning supplies to clean his

cell, including the toilet and sink; that tias not allowed to send his clothes to be
washed, and was forced to raman the same set of clothdor the entire 19 weeks; that
his meals were sometimes served hours latepbat all; that the toilet and sink in his
cell did not work; and that he was forceddink water from the staff restroom or from
the inmates’ shower usirggl-gallon water bottle thatas given to him by a staff
member. Because the toilet and sink indai did not work, Plaintiff was required to
push the cell’'s “emergency” button to getfsdtention when heeeded to use the
restroom or needed water; sometimesdkthours for any response from staff. If the
emergency button fiad to alert staff, Plaintiff allegethat he would resort to banging
and kicking on his door tget staff attention.

Plaintiff further alleges that he weseveral “inmate letters” to Defendants
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Schuster and Pillar (as well as several otiadrs are not named &efendants), and that
he personally spoke to DefemddNalysa about the condition$ his confinement. When
the letters were ignored, Plaintiff filed aeyrance with Defendant Ohsheta on March 1!
2014. When Ohsheta failed tespond, Plaintiff filed a “No Response to Grievance”
appeal to Defendant Schuster on April 2814. Schuster rpended on May 1, 2014,
indicating that “the operation of the isolation cells needed to be improved,” but other
failed to resolve Plaintiff's isss. On May 7, 2014, Plaifftfiled a grievance appeal to
Defendant Ryan. On August 26, 2014, Plaintiff reiwed a “response” to his appeal to
Ryan, but the responsg@peared to indicate that Plaif's grievance had never actually
reached Director Ryan, and it is uncleamiviesponse, if any, was included that
addressed Plaintiff's issues.

In Count Two, Plaintiff alleges that iras received constiionally inadequate
medical care, in violation dhe Eighth Amendment. Accordj to Plaintiff, he has been
prescribed medication to manage his highodlpressure since 2002. On February 26,
2014, Plaintiff was seen lyefendant Tucker at the MaoréJnit healthcare facility to
have his prescription renewed. Howeverfddelant Tucker cancelled the prescription,
stating that Plaintiff did not need it anyrnaorOn March 28, 201#laintiff again saw
Tucker at the Morey Unhealthcare facility. Plaintiffomplained to Toker that since
his blood pressure medicatibad been discontinued on Feary 26, Plaintiff had been
experiencing dizziness, extreme pain #ghdtness in his eyes and forehead, and
disorientation, and requested that his blpoessure medication be resumed. Tucker
responded that Plaintiff no longer needegl thood pressure medigan, and refused to
resume the prescription.

The next day, Plaintiff became light-headedl dizzy while in his cell. When the
sensations did not dissipaaintiff pushed the “emergentiutton in his cell several

times, but no staff responded. When the buttiled to alert staff, Plaintiff waived his

! By the time Plaintiff submitted his appealRyan, Plaintiff had apparently been
transferred out of the isolation cell at Morey Unit.
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hands frantically at the camera in his cell, but again no staff responded. Plaintiff sat
down on his bed, and “began sweating rebéy.” Reaching down for a drink from his
1-gallon water bottle, Plaintiff lost conscisness. He was discovered some unknown
amount of time later “in a puddle of blootl.A medical nurse who was called to
Plaintiff's cell found hisblood pressure to be “184 ovEdD8,” and had Plaintiff rushed to
the complex medical unit. Upon arrival a¢ tmedical unit, Plaintiff's blood pressure
was recorded at “161 over 104Plaintiff was placed on aV drip, and over the next six
hours his blood pressure eventually sitaéd, bouncing from “B5 over 85,” to “179
over 118,” to “155 over 110.'Upon discharge from the medicznter, Plaintiff's blood
pressure medication was reinstated.
IV. Failureto StateaClaim

To prevail in a 8 1983 claim, a plaintifiust show that (1) & by the defendants
(2) under color of state law 8eprived him of federalghts, privileges or immunities
and (4) caused him damaggéhornton v. City of St. Helen425 F.3d 1158, 1163-64 (9th
Cir. 2005) (quotingshoshone-Bannock Tribeslgaho Fish & Game Comm'@2 F.3d
1278, 1284 (9th Cir. 1994))Jn addition, a plaintiff mustleege that he suffered a specifi¢
injury as a result of the spe@fconduct of a particular defendant and he must allege an
affirmative link between #injury and the conduct of that defendaiRtzzo v. Goode
423 U.S. 362, 31-72, 377 (1976).

A. Defendants Ryan and M oody

There is naespondeasuperiorliability under § 1983, and, therefore, a
defendant’s position as the supervisor aspas who allegedly glated Plaintiff's
constitutional rights does not img® liability on the supervisoMonell v. New York City
Dep't of Soc. Servs436 U.S. 658, 691-92 (1978)amilton v. Endel|l981 F.2d 1062,
1067 (9th Cir. 1992)Taylor v. List 880 F.2d 1040, 1045 (9thir. 1989). “Because

vicarious liability is inapplicable tBivensand 8 1983 suits, a plaintiff must plead that

2 Plaintiff aIIe%es that he later learné® guards were eventually alerted to
Plaintiff's condition by another inmatiuring “the evening dinner” handout.
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each Government-official defendant, throulgé official’s own individual actions, has
violated the Constitution.’Igbal, 556 U.S. at 676.

Plaintiff has failed to state a claim agsti either Defendant Ryan or Moody.
While Plaintiff alleges that he attemptedite a grievance appeal to Ryan, Plaintiff
appears to allege that the appeal neveheh&®yan. Ryan’s mere position as the ADQ
Director, and therefore as the supervisball employees in the ADOC system, is
insufficient to impose § 1983 liability on Ryarrlaintiff has not alleged that Ryan
personally participated in apigvation of Plaintiff's constitutional rights, was aware of
deprivation and failed to act, or formed policies that resulted in Plaintiff's injuries. T}
the Court will dismiss Rgn without prejudice.

Similarly, Plaintiff has failed to stateclaim against Defendant Moody. Moody’s
only involvement appears to halseen as the unwitting recipient of the grievance apps
Plaintiff attempted to send to Director RyaHowever, Plaintiff does not allege whether
he received any response from Moody toghevance appeal. As with Ryan, Moody’s
position as Warden of ASPC-L&wyand therefore as the smygeor of the ASPC-Lewis
staff — including those in the Morey Units-insufficient to impose 8§ 1983 liability on
Moody. Plaintiff has not alleged that Mooggrsonally participatenh a deprivation of
Plaintiff's constitutional rights, was aware afleprivation and failetd act, or formed
policies that resulted in PIdiff's injuries. Thus, the Qart will dismiss Moody without
prejudice.
V. Claimsfor Which an Answer Will be Required

Plaintiff has sufficiently alleged d@aighth Amendment claim against Defendantg
Schuster, Nalysa, Pillar and Ohsheta in Céumé¢ of the Complainand an Eighth
Amendment claim against Defeartt Tucker in CounTwo of the Complaint, and those

Defendants will be required to answer the specified allegations therein.
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VI. Warnings

A. Release

If Plaintiff is released while this casemains pending, and the filing fee has not
been paid in full, Plaintiff mst, within 30 days of his rease, either (1) notify the Court
that he intends to pay the umbéalance of his filing fee with 120 days of his release o
(2) file a_non-prisoner application to proceedorma pauperis Failure to comply may
result in dismissal of this action.

B. Address Changes

If Plaintiff's address changes, Plaintiff stdile and serve a notice of a change of

address in accordancetivRule 83.3(d) of th Local Rules of Civil Procedure. Plaintiff
must not include a motion for other relief wamotice of change of address. Failure to
comply may result in disissal of this action.

C. Copies

Plaintiff must serve Defendants, or countah appearance has been entered, a
copy of every document that he files. FRdCiv. P. 5(a). Each filing must include a
certificate stating that a copy of the filing sveerved. Fed. R. Civ. P. 5(d). Also,
Plaintiff must submit an additional copy e¥ery filing for use by the CourSeelLRCiv
5.4. Failure to comply maesult in the filing being stridn without further notice to
Plaintiff.

D. Possible Dismissal

If Plaintiff fails to timelycomply with evey provision of this Order, including
these warnings, the Court may disntlas action without further noticeSeeFerdik v.
Bonzelet963 F.2d 1258, 1260-61 (9@ir. 1992) (a district court may dismiss an action
for failure to comply withany order of the Court).
IT ISORDERED:

(1) Plaintiff's Application to Proceelkh Forma PauperigDoc. 2) isgranted.

(2)  Asrequired by the accompanying Order to the appropriate government

agency, Plaintiff must pay ¢1$350.00 filing fee and is nassessed an initial partial
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filing fee.

(3) Defendants Ryan and Moody aliemissed without prejudice.

4) Defendants Schuster, Nalysa, Pillrd Ohsheta muanhswer Count One
of the Complaint.

(5) Defendant Tucker must ansmCount Two of the Complaint.

(6) The Clerk of Court must send Plaintiff a service packet including the
Complaint (Doc. 1), this @er, and both summons andjuest for waiver forms for
Defendants Schuster, Nalysallar, Ohsheta, and Tucker.

(7)  Plaintiff must complefeand return the service packet to the Clerk of Cou
within 21 days of the date of filing ofihOrder. The United States Marshal will not
provide service of process if Plaiifiiails to complywith this Order.

(8) If Plaintiff does notigher obtain a waiver of service of the summons or
complete service of the Summons and Complan a Defendant within 120 days of the
filing of the Complaint owithin 60 days of the filing othis Order, whichever is later,
the action may be dismissed as to each met not served. Fed. R. Civ. P. 4(m);
LRCiv 16.2(b)(2)(B)(ii).

(9) The United States Marshal mostain the Summons, a copy of the
Complaint, and a copy of hOrder for future use.

(10) The United States Marshal muostify Defendants of the commencement
of this action and request waiver of senaéehe summons pursuant to Rule 4(d) of the
Federal Rules of Civil Procedure. The notc®efendants mustatude a copy of this
Order. The Marshal must immediately file signed waiver s of service of the

summons. |If awaiver of service of summonsisreturned asundeliverableor isnot

% If a Defendant is an officer or emplr%/ee of the Arizona Department of
Corrections, Plaintiff must list the addresgiwd specific institution where the officer or
employee works. Service cannot be effecrdn officer or employee at the Central
Cr)]fflce of the Arizona Department of Cortems unless the officer or employee works
there.
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returned by a Defendant within 30 days from the date the request for waiver was
sent by the Mar shal, the Mar shal must:

Complaint must return the signed waiver formsto the United States Mar shal, not
the Plaintiff.

Complaint or otherwise respond by apprafgimotion within the time provided by the

applicable provisions of Rule 12(a) thie Federal Rules of Civil Procedure.

whose behalf it is filed. The Court may k&riany answer, respons®,other motion or

paper that does not identify the specific Defent by name on whose behalf it is filed.

TERMPSREF

(@) personally serve copies of tBRammons, Complaint, and this Order

upon Defendant pursuantRule 4(e)(2) of the Federal Rules of Civil Procedure;

and
(b)  within 10 days after personal sewvis effected, filehe return of

service for Defendant, alongth evidence of ta attempt to secure a waiver of

service of the summons and of the costssequently incurred in effecting service

upon Defendant. The costss#rvice must be enumerateql the return of service
form (USM-285) and must includedttosts incurred by the Marshal for
photocopying additional copies of the Suoma, Complaint, or this Order and for,
preparing new process receipt and reforms (USM-285), if required. Costs of
service will be taxed against the perdbgnserved Defendant pursuant to Rule
4(d)(2) of the Federal Rules of Civildtredure, unless otherwise ordered by the
Court.

(11) A Defendant who agreesto waive service of the Summons and

(12) Defendants Schuster, Nalysa, Pilldhsheta, and Tuckenust answer the

(13) Any answer or response musttsithe specific Defendant by name on
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(14) This matter is referred to Magéte Judge David K. Duncan pursuant to
Rules 72.1 and 72.2 dfie Local Rules of CivProcedure for all pretrial proceedings as
authorized under 28.S.C. § 636(b)(1).

Dated this 6th day of April, 2015.

Danills Gt

David G. Campbell
United States District Judge
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