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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CV-15-00086-PHX-DGC
Plaintiff, ORDER
V.

Today.com Incorporated, et al.,

Defendants.

Defendants Nathan Gwilliam, Dale Gwilliasund Adoption.com hee filed a joint
motion to dismiss. Doc. 14. The motion iflyfbriefed, and no party has requested ot
argument. The Court will deny the motion.

l. Background.
A. The Parties.

DefendaniToday.comwas formed in approximately February, 19%8eeDoc. 13,

19 9-11. Defendant Nath&@william (“Nathan”) acted a®resident and Treasurer, and

Defendant Dale Gwilliam (“Dalg; who appears to be Natharfé&her, was Secretary ant
Vice President.ld., 11 12-13. The government alledgleat Today.com failed to pay-ove
to the IRS federal employment taxes it leithheld from employees during the quarte
ending December 31, 1998, March 31, 1999, ant 30, 1999, andsal failed to pay the
employer’s share of FICA taxes for these same quartets.{ 51. The governmen{
refers to these as “941” taxes because Hreyreported on IRS For8#d1. Doc. 19 at 2-

3. Today.com also allegedly failed toyptederal unemployment taxes for the ye

36

al

-

-

S

Al

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2015cv00086/903198/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv00086/903198/36/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

ending December 31, 1998. Doc. 13, § 9he government refers to these as “94
taxes because they are reported®8& Form 940. Doc. 19 at 3As of June 1, 2015, the
government had assessed back taxes and penalties of $288,149.48. Doc. 13, { 51,

One of the primary businesses heldTmday.com was Adoption.com, an Arizon
corporation.Id.,  11. On August 31, 1999, Todaymn sold the assets of Adoption.cof
to Nathan and Dale. Id., § 26. The government aljes that the sale includeq
substantially all of the astseof Today.com and was attempt to avoid Today.com’s
federal tax liabilities. Id., 11 30-31. The sale agreerhepecifically provided that
Nathan and Dale were not acgogithe tax liabilities of Today.comld. Nathan and
Dale transferred the assets to a new emigigned Adoption.com #t was formed under
the partnership laws of Arizondd., { 35. The government alleges that Today.com \
left with insufficient asset® pay its liabilities.

B. The Utah Litigation.

On September 30, 2011, the governmdetifa complaint agast Nathan in the
United States District Court for the District Utah. The complainalleged that Nathan
was liable for the federal income and FICAda that Today.com failed to pay for the ta
periods ending December 31, 19%8arch 31, 1999, June 30999, and Saember 30,
2000. Doc. 14-21 16. Nathan’s alleged liability wémmsed on his role as a controllin
officer of Today.com and 26 UG. 8§ 6672, which states thga]ny person required to
collect, truthfully account for, and pay ovany tax imposed by this title who willfully
fails to collect such tax, oruthfully account for and pay oveuch tax . . . shall . . . bg
liable [for] a penalty equal to the amounttak evaded.” Sectiof672 thus imposes 3
penalty, rather than a tax, on persoesponsible for a failure to pay taxes.

Nathan filed a motion to dismiss tH6672 action based on the statute
limitations. On February 22, 2@, the Utah court enteredoae-sentence order grantin
the motion. Doc. 14-3. The governmentglot reconsideration, arguing for the firg
time that Nathan’'s assets mgein receivership, which lled the limitations period.

Doc. 14-4 at 2. The Utah court enteretiv@-sentence order denying reconsideratic
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Doc. 14-5. Nathan was awadlattorneys’ fees and costfoc. 14-6. The governmen
appealed the Utah court’s decision, but dés®d the appeal in exchange for Nathar
waiver of attorneys’ fees. Doc. 147.

C.  ThisSuit.

Count one of the First Anmeled Complaint is assertaedlely against Today.com
and seeks to reduce to judgment Today's0941 and 940 tax liabilities and penaltie
totaling $288,149.48. Doc. 1§ 51. Count two allegesahsale of the Adoption.com

assets to Nathan and IBa&onstituted a fraudulent transfand seeks to avoid the transfe

or attach other assetdé Nathan and Dale.ld., § 71. Count three alleges that the s3
violated the trust fund doctrine, andegs to hold Nathaand Dale liable. Id., { 75.
Count four alleges that th&doption.com partnership and ip&rtners, Nathan and Dalg
have successor liability for thextabligations of Today.com.ld., 1 80-81. In other
words, count one seeks a juagnt for Today.com’s longstding tax liability, and counts
two through four assert various legal thesrunder which the government seeks to h(
Nathan, Dale, and the Adoption.com parship liable for that tax liability.
[I.  Analysis.

Defendants argue that claims agaidathan, Dale, and Adoption.com are barr¢
by claim preclusion, issue preclusion, andgtetute of limitations. Doc. 14 at 5-11.

A. Claim Preclusion.

Res judicata, also called claim preclusitprovides that a final judgment on thg

merits of an action precludes the parties fr@alitigating all issues connected with the

action that were or could hay®en raised in that action.’Rein et al., v. Providian

! Although not part of theomplaint or its attachmentthe Court takes judicial
notice of the Utah I|t|8athmiocuments because they anatters of gubllc record See
Mack v. S. Bay Beer Distribs., In@98 F.2d 1279, B2 (9th Cir. 1986).

? Even though defense counsel do not repre$oday.com, thegriginally argued
that the claims against Toglaom should be dismissed besaut was not served within
120 days as requueby Rule 4(m) of the Federal Ralef Civil Procedure. Defendants
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concede in their reply thatoBlay.com was in fact served within the required time. Thlus,

there is no motion or pending argument that would relieve Today.com of the ¢
asserted in count one. Indedue Clerk has entered default against Today.com. Doc.
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Financial Corp, 270 F.3d 895, @-899 (9th Cir. 2001) (inteal citation omitted). “The
elements necessary to establish res judieata (1) an identity of claims, (2) a final
judgment on the merits, and)(@rivity between parties.’'Headwaters Inc. v. U.S. Forest
Serv, 399 F.3d 1047, 1052 (9thir. 2005) (internal citatiommitted). Because all three
elements are necessary, the absence ofoaeywill prevent the application of clain
preclusion. The Court findsahDefendants have failed ta&slish the first element — ar
identity of claims.

In determining whether thisase and the Utah actiorvaive an identity of claims,

several factors must be considered:

(1) [W]hether rights or interests eslished in the prior judgment would be
destroyed or impaired by proseauti of the second action; (2) whether
substantially the same evidence is preesd in the two actions; (3) whether
the two suits involve infigement of the sameght; and (4) whether the
two suits arise out of theame transactional nucleasfacts. The last of
these criteria is the most important.

Id. (quoting Constantini v. Tans World Airlines 681 F.2d 1199, 1202 (9th Cir. 1982

(internal citation omitted)). The Courillxconsider each of these factors.

N—r

First, the Court concludes that the rigbtsnterests established in the Utah actipn
would not be destroyed or paired by prosecutio of this case. The Utah litigatior
established Nathan’s right to be free frong 8672 penalty. Thigsase seeks to hold
Nathan, Dale, and Adoption.com liable féoday.com’s tax liability on the basis of
fraudulent transfer, violation of the trusind, and successor liability. Because 8§ 66|72
liability is “totally independent liability from thabf the corporation,’J.J. Re-Bar Corp.
v. United States644 F.3d 952, 955 (9th Cir. 2011)hdathe claims in this case seek {o
hold Defendants liable for the tax liability ¢fie corporation, the claims in this cage
concern different rights and interests thi#ere at stake in the Utah litigation.

Second, this case will not involve stdidtially the same edence as the Utah

action. The Utah action required proof thathiNa, as an officer ofFoday.com, willfully
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failed to collect, truthfully account for, andypaver the entity’s taxes26 U.S.C. 8§ 6672.
This case requires proof that sale of the Aniwpcom assets to Nath and Dale was for
insufficient consideration and for the purpose of defrauding creditors or violating the
fund, and evidence that the Adoption.com parship sufficiently continued the busines
of Today.com to constitute acessor entity. None of thessues were present in th
Utah action.

Third, the two suits dmot involve infringement othe same right. The Utah
action concerned the government’s right to ablie penalty arising out of a failure to pa
941 taxes. This case concerns the gawemnt’'s right to collect 941 and 940 taxg
avoided through a fraudulent transfer or Mimia of the trust fund, or through success
liability.

Fourth, although the two actions arisat of some of the same the facts
Today.com’s failure to pay taxesthey also arise out of sigraéintly different facts. As
noted, the Utah action arises out of Nathaallegedly willful failure, as an officer of
Today.com, to collect, truthfullgccount for, and yaover Today.com’s taxes. This cas
arises out of an allegedly fraudulent transfefoday.com’s assets, violation of the tru
fund, and the transfer of assets from Tyodam to the Adoption.com partnership.

After considering these factors, the Goconcludes that thisase and the Utah
case do not share an identity of clain®aim preclusion does not bar this actfon.

B. Issue Preclusion — Receivershiprgument in the Utah Case.

“Issue preclusion bars successive litigatimhan issue of fact or law that is

actually litigated and determined by a valid and final judgmeiak, an is essential to theg
judgment.” Bobby v. Bies556 U.S. 825, 834 (2009) (erhal citations omitted). Three
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requirements must be met: “(1) the issueeassarily decided at the previous proceeding

Is identical to the om which is sought to be re-litigate(®) the first proceeding endec

® The Court is not persuaded by essited by Defendants, such lasre West
Texas Marketing Co. v. Kellog@2 F.3d 497 (5th Cir. 19%4which concerned precisely
the same tax liability litigated in two separgeceedings. As noted above, there §
significant differences between the Utah action and this case.
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with a final judgment on the merits; and (B¢ party against whom [issue preclusion]
asserted was a party or in privity wighparty to the first proceeding.Reyn’s Pasta
Bella, LLC v. Visa USA, Inc442 F.3d 741, 74@th Cir. 2006).

The government argues that the claimghis case, althoughQuite old, are not
time-barred because Nathan's assets wenedeivership for a time, which tolled th
running of the statute of limitations. Defendants assert that this position is barrg
Issue preclusion because it was decided & thah action. Docl4 at 8-9. The
government responds that issue preclusmannot apply because the receiversi
argument was made for the fitgme in the Utah action ia motion for reconsideration
and was never actually addressed bylteh court. Doc. 19 at 6, 10.

The Utah complaint did alige the existence of the reeeiship, but did not asser
that it tolled the statute of litations. Doc. 14-2, 11 30-3Nathan’s motion to dismiss

the Utah action asserted that the limitatipesiod had run and hawt been tolled by an

installment agreementith the IRS; it did not mention theceivership. Doc. 14-11. The

government’s response to the motion likewdg® not mention the receivership as a ba;s
for tolling the limitations period Doc. 20-4. Thus, the Bl court's one-sentence grar
of the motion to dismiss could not have decided the receivership issue.

The government did argue in its motionr feconsideration that the receiversh

tolled the statute of limitationsDoc. 14-4 at 12-14. But idenying reconsideration, the

Utah court did not address the argument. il sanply that “plaintiff offers no facts or
law which would suggest to the court thatatglier decision wasrroneous|.]” Doc. 14-
5. Because the “earlier decision” could hatve addressed the receivership issue, 3
this order said nothing more than that #eelier decision was not erroneous, the Co
cannot conclude that the denial of recoasaion necessarily det@d the receivership
argument. The Utah court might just asell have concluded that the argument w
waived because it was not raised in tegge to the motion to dismiss.

Defendants have not shown that the Utalirt made a “final judgment on th¢

merits” of the receivership tolling argumeReyn’s Pasta442 F.3d at 746, or that the
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argument was “actually litigatédn the Utah actionBobby 556 U.S. at 834. Issue

preclusion therefore does not bar the goweent from asserting the receiversh
argument in this case.
C. Statute of Limitations

1. Receivershiprolling.

Y

The tax claims in this case are subjechtien-year statute of limitations from thf

date of assessment. 26 U.S.C. § 6502{d)e statute of limitations may be tolled “fo
the period the assets of the taxpayer are in control or custody of the court if
proceeding before any court of the United State®f any State or of the District of
Columbia, and for 6 months tleafter.” 26 U.S.C. 8§ 6503(b):Substantially all” assets

of the taxpayer must be under the conwbla court. 26 C.F.R. 8 301.6503(b)-1.

Defendants ask the Court to reject the government’s receivership argument and fir
action time-barred because the “taxpayer” garposes of § 6502(a) is Today.com, af
Today.com was never in receisaip. Doc. 14 at 10.

The government argues that the Augustl®B9 sale of Adoptim.com’s assets to
Nathan and Dale stripped Today.com of iseds, that those assets flowed into oth
entities controlled by Nathan and Dale, andttthose entities everglly ended up in
receivership in June 2008. Doc. 13, 11484- Therefore, the government asser
substantially all of the assets of Today.casmere in the receivership from June 6, 20(
until October 24, 2013, and the statute of litmias was tolled for this entire period plu
6 months under 8 6503(b). Dd@, 11 58-60; Doc. 19 at 12.

Defendants argue that the government ftolsallege that all of the assets ¢

Today.com were in receivership, but the FAmended Complaint aliges that the assets

transferred to Nathan and Dale “comprised wariiglly all of Today.com, Inc.’s assets.
Doc. 13, 1 30. Defendants also argue thatous items of evidence contradict th
government’s receivership, fraudulent transfer, trust fund, and successor lig
allegations, but such evidentiagyguments must be left feummary judgment or trial.

Factual allegations of the colamt must be taken as true in ruling on the motion
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dismiss?
When, as here, the statute of limitatiaesasserted as a $ia for a motion to

[11]

dismiss, the “‘complaint cannot be dissesl unless it appears beyond doubt that
plaintiff can prove no set of facts that would establish the timeliness of the cla
Hernandez v. City of El Montd.38 F.3d 393, 402 (9th Cir. 1998) (quotiBgpermail
Cargo, Inc. v. United State68 F.3d 1204, 120@®th Cir. 1995)). Given the allegation
in the complaint, th€ourt cannot conclude pend doubt that theayernment will fail to
establish its receivership position.

2. ReceivershipTermination.

The parties disagree on when the receivership ended and, therefore, on

[he

m.

UJ

wh

tolling would have ended. E&hgovernment's complaint alleges that the receivership

ended August 15, 2018ut that it held assets until @bter 24, 2013. Do 13, § 58.

Defendants argue that the receivershigleehon September 26, 2013, when Nathan

purchased the company interefstsn Dale. Doc. 26 at 8. The parties have provided

briefing, however, on whether federal or stie controls receivership determinations

no

for purposes of § 6503(b) tolling, or what the relevant law says with respect to when

receivership ends. In the absence of such briefing, thet €annot corade beyond
doubt that the government will fail establish tollinginder § 6503(b).

D. Other Claims.

Defendants argue that claims two throdiglr fail because thbasic tax liability
in claim one is barred. As noted abovewbwer, count one is assed solely against
Today.com, which has defaulted on the claamg the Court cannot cdade at this stage
that any claims in this case are time-barred.

111

_ * Defendants make several aaguments_ thar first time in tleir reply. These
include various factual argumisnbased on exhibits to tlgwvernment’s response brief
assertions that fraud has not been pled \sitffficient gartlcularlty, claims that the
complaint fails to pleadacts necessary under tA@vomblyand Igbal decisions, and
others. Doc. 26 at 7-8. The Court will n@nsider arguments made for the first time
a reply memorandumUnited States v. Rearde®49 F.3d 608, 614 2 (9th Cir. 2003).

-8-
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IT IS ORDERED that Defendants’ motion tdismiss (Doc. 14) islenied. The
litigation will proceed under the existirigase Management Order (Doc. 32).
Dated this 29th day of September, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge




