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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gary John Emerson, No. CV-1500093PHX-ROS (ESW)
Plaintiff, ORDER
V.

Corizon Health Services, et al.,

Defendants.

By separate Order, the Court granted Plaintiff's Motion (Doc. 42) requesting |
to file a Second Amended Complai(Doc. 47). In accordance with the Court]
continuing obligation to screen prisoners’ complaints, 28 U.S.C. § 1915A(a), the (
screens the Second Amended Complainic([28) as follows.

|. DISCUSSION

The Court has a continuing obligation to screen complaints brought by prisg

seeking relief against an officer or employee of a governmental entity. 28 U.S
1915A(a). The Court must dismiss a complaint or portion thereof that is leg
frivolous, fails to state a claim upon which relief may be granted, or seeks monetary
from a defendant who is immune from suit. 28 U.S.C. 8§ 1915(A)(b)(1), (2).

“Failure to state a claim und®rl915Aincorporates the familisstandard applied

in the context of failure to state a claim unBederal Rule of Civil Procedurdg
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12(b)(6).” Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Cir. 2012)The Rule
12(b)(6) standardequires aomplaintto ‘contain sufficient factual matter, accepted as
true, to state a claim to relief that is plausible on its fackl."(quotingAshcroft v. Igbal,

556 U.S. 662, 678 (2009)). Thus, in reviewing Plaintiscond Anended Complaint,
the Court must accept as true all wakd factual allegations and draw all reasonal
inferences therefrom.See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
Seckman v. Hart Brewing, Inc., 143 F.3d 1293, 12988 (9th Cir. 1998). “A claim has

facial plausibility when the plaintiff pleads factual content that allows the Court to draw

e

the reasonable inference that the defendant is liable for the misconduct allégead,”
556 U.S. at 678. In addition, the Court must liberally construestemnd Amended
Complaint. See Wilhelm, 680 F.3d at 1121 (“We construe pro se complaints liberally and
may only dismiss a pro se complaint for failure to state a claim if it appegosid doubt
that the plaintiff can prove no set of fagtssupport of his claim which would entitle him
to relief.”) (internal quotation marks and citation omitted).

Plaintiff's First Amended Complaint raises an Eighth Amendment medaral
claim against a number of Defendants. In its January 11, 2018 Order, the Court foun
that Plaintiff adequately stated a claim agaomdy Defendant Corizon. (Doc. 36 at 9
11). The Court dismissed Defendants Lavoy, Horwitz, Lasac, Peretra, Ryan, Robertsol
Shuman, Fizer, Smitlivhitson, Grafton, and Johnson from the First Amended Complaint
without prejudice. (ld. at 12). The proposed Second Amended Complaint contains
additional factual allegations against Defendants LaJdgrwitz, Lasac, Grafton,

Johnson, Ryan, Robertson, Shuman, Fizer, and Sifiikson. As discussed below, th

D

Court finds that Plaintiff has corrected the deficiencies identified in the Court’s Januan

11, 20180rderwith respect to the claim against these Defendam@scause the Second

' The names of th®efendantgeferenced in this Order are in accordance wjth
how the names are spelled in the Second Amended Complaint. Defendants Horwitz al
Peretra’s names have also been spelled “Horowitz” and “Pereira” in prior Court filings.

2 The Court dismissed DefendaPeetra from the First Amended Complaint fo
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Amended Complaint does not amend the allegations against Defendant Cdrezo

Court will order Defendant Corizon to answer the Second Amended Complaint fgr the

reasons explained in the Court’s prior Order (Doc. 36 at 9-11).

A. Defendants Lavoy, Horwitz, and Lasac

In dismissing Defendants Lavpydorwitz, and Lasadrom the First Amended
Complaint, the Court explained that Plaintiff did not allege facts suggesting
Defendants LavoyHorwitz, and Lasa&new Plaintiff was continuing to experience pa
or that they deliberately delad Plaintiff's treatment. (Doc. 36 at 6). In his Seco
Amended Complaint, Plaintiff asserts that Defendants LaMoywitz, and Lasacfailed
to prescribe medications that Corizon would autleaz a direct consequence of the
actions| did not have medication to relieve the pains of my medical conditionsot. (I

pla
Lavc

48 at 22. The Court finds that for screening purposes, the Second Amended @dm
adequately states an Eighth Amendment medical care claim against Defendants
Horwitz, and Lasac The Court will require Defendants Lavoy, Horwitz, and Lasac
answer the Second Amended Complaint.

B. Defendant Ryan

The Court found that the First Amended Complaint failed to state an Ei

Amendment medidacare claim against Defendant Ryan because it does not allege

tha

n
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to

ghth

fact

suggesting that Defendant Ryan knew of a significant risk to Plaintiff's health and acte

with deliberate indifference to that risk. (Doc. 36 at 7). The Second Amended Com

plair

contairs the additional allegation against Defendant Ryan, which asserts that Defenda

Ryan
is aware that Corizon is not providing inmates with

failure to state a claim. (Doc. 36 at 6). Although the Second Amended Complain
Defendant Petea as a Defendant, no new allegations against DefertEmetra have

been added. In a separately issued Regrmat Recommendation, the undersigned wi

recommend that the Court dismiss Defend®&atretrafrom the Second Amendeg

Complaint. The Second Amended Complaint also names Defendant Townsend, w

been dismissed from this action for failure to timely serve. The undersigned will

gacomlm_e?d that the Court dismiss Defendant Townsend from the Second Am
omplaint.
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medication that is helping oubur conditions Ryan
nevertheless refuses to acting with deliberate indifference
direct Corizon to provide ugshesemeds that help. In fact
Corizon staffin East Unit advisg me that he has directed not
to give us medications thate effective foour pain.

(Doc. 48 at 22). Liberally construed, the Court finds that the Second Amen
Complaint adequately states a claim against Defendant Ryan. Defendant Ryan \
required to answer the Second Amended Complaint.

C. Defendants Grafton and Johnson

The Court dismissed Defendants Grafton and Johnson from the First Ame
Complaint because Plaintiff did not allege that they were aware of Plaintiff's meg
need. (Doc. 36 at 8). The Second Amended Complaint corrects this deficient
alleging that Defendants Grafton and Johnson “[b]ly my visits and communicatiof
them and throughHNRs were aware & pain meds were not helping. [T]he
nevertheless refused to give me meds that helped.’c. (B®at 23). TheCourt will
require Defendants Grafton and Johnson to answer the Second Amended Complair

D. Defendants Robertson, Shuman, Fizer, and Smith-Whitson

Similar to the reasons for dismissitige above Defendants, the Court dismiss
Robertson, Shuman, Fizer, and SnrW#hitson from the First Amended Complain
because Plaintiff did not allege any facts suggesting that those Defendants were ay
a significant risk to Plaintiff's health or acted with deliberate indifference to that 1

(Doc. 36 at 7). The Second Amended Complaint includes the additional allegation t
through inmate complaints and [Plaintiff's] corajpits,
Rokertson, Shuman, FizeBmithhWhitson though theyave
delegated duty to ensure we inmates afédctive care from
Corizon have refused to ensure this is done.
Robertson as the Cheif [sic] Medidgafficer to ASPChas
taken affirmative actions to ensure that the treatment we
recieve [sic] is ireffective.

(Doc. 48 at23). Liberally consued, the Court finds that the Second Amendg

Complaint corrects the deficiencies in tBgghth Amendment claim against Defendants

Robertson, Shuman, Fizer, and SrWhitson. As such, Robertson, Shuman, Fizer, &
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Smith-Whitson will be required to answer the Second Amended Complaint.
[I. CONCLUSION

Based on the foregoing,

IT IS ORDERED that DefendantsCorizon, Lavoy, Horwitz, Lasac, Ryan,
Grafton, Johnson, Robertson, Shuman, Fizer, and SANikson must answer the
Second Amended Complaint.

ITISFURTHER ORDERED that:

1. The Clerk of Court shall send Plaintiff a service packet includin@d¢oend
Amended Complaint, this Ordand the Court’s January 11, 2018 Order (Doc. 36), an
copy of the Marshal’'s Process Receipt & Return form (LE34) and Notice of Lawsuit
& Request for Waiver of Service of Summons form for Defendants Lavoy, Hory
Lasac, Ryan, Grafton, Johnson, Robertson, Shuman, Fizer, and Smith-Whitson.

2. Plaintiff shall complettand return the service packet to the Clerk of Co
within 21 days of the date of filing of this Order. The United States Marshal will
provide service of process if Plaintiff fails to comply with this Order.

3. If Plaintiff does not either obtain a waiver of service of the summons

complete service of the Summons aBdcondAmended Complaint on a Defendar

within 90 days of the filing of th&econdAmended Complaint or within 60 days of the

filing of this Order, whichever is later, the action may be dismissed as to each Defg
not served. Fed. R. Civ. P. 4(m); LRCiv 16.2(b)(2)(B)(i).

4. The United States Marshal shall retain the Summons, a copy &eitend
Amended Complaint, and a copy of this Order and the Court’s January 11, 2018

® If a Defendant is an officer or employee of the Arizona Department
Corrections, Plaintiff shall list the address of the specific institution where the officq
employee works. Service cannot be effected on an officer or employee at the d
Office of the Arizona Department of Corrections unless the officer or employee w
there.
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(Doc. 36) for future use.

5. The United States Marshamug notify unserved Deferahts of the
commencenent of this action and request waiver of service of the summons pursug
Fed. R. Civ. P4(d). The notice t@efendants must include a copy of this Orded the
Court’'s January 11, 2018 Order (Doc. 36). The Marshal must immediately file si
waivers of service of the summons. If a waiver of service of summons is returng
undeliverable or is not returned hyDefendant within 30 days from the date the requ

for waiver was sent by the Marshal, the Marshal must:

(a) Persondy serve copies of the Summor&condAmendedComplaint
this Order,and the Court’'s January 11, 2018 Order (Doc. 36), Upefendants pursuant
to Fed. R. Civ. P. 4(e)(2); and

(b) Within 10 days after personal service is effected, file the return of sel
for Defendants, along with evidence of the attempsdoue a waiverof servie of the
summonsand of the costs subsequty incurred in effectingservice upa Defendants.
Thecoss of servicanug beenumerateé onthe return ofservice fom (USM-285 ard
mug include the cossk incurred by the Marshdbr photaopying additionbcopies of
the Summons, Second Amended Complaint, this Orded the Court's January 11
2018 Order (Doc. 36ard for preparing new process recegd return forms (USM-
285), if required Costs of servicewill be taxed against the personally serve

Defendants pursunt to Fed. R. Civ. P. 4(d)(2), unless othexmvorderd by the Court.

6. A Defendant who agrees to waive service of the Summons and Second
Amended Complaint must return the signed waiver forms to the United States
M ar shal, not the Plaintiff.

7. Defendants must answer the Second émked Complaint or otherwise respon
by appropriate motion within theme provided by the applicable provisions eéd.
R. Civ. P. 12(a).

8. Any answer or response must state the specific Defendant by name on
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behalf it is filed. The Court may strike any answer, response, or other motion or

that does not identify the specific Defendant by name on whose behalf it is filed.

Dated this 7th day of May, 2018. ‘

Eileen S, Willett
United States Magistrate Judge
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