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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael David Johnson, No. CV 15-0094-PHX-DGC (DMF)
Plaintiff,
V. ORDER

Scottsdale Police Department, et al.,
Defendants.

On January 20, 2015, Pl&ifih Michael David Johnson, whwas then confined in
the Maricopa County LoweBuckeye Jalil, filed @ro secivil rights Complaint pursuant
to 42 U.S.C. § 1983 and an Application to ProdeeBorma Pauperis In a March 3,
2015 Order, the Court granted the Applicatio Proceed and dismissed the Complaint
because Plaintiff had failed to state a claifine Court gave Plairiti30 days to file an
amended complaint that cured the dieincies identified in the Order.

On March 5, 2015, Plaintiff filed a Nice of Party’s Change of Address,
indicating he was no longer in custody, amdMay 7, 2015, Plairffifiled a non-prisoner
application to proceeuh forma pauperis In an April 8, 2015 Order, the Court granted
Plaintiff’'s non-prisoner appation to proceed and dismissed Complaint wh leave to
amend for failure to state a claim.

On May 7, 2015, Plaintiff filed hiBirst Amended Complaint (Doc. 12). The

Court will dismiss the First AmenddéZbmplaint with l@ave to amend.
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l. Statutory Screeningof Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relief
against a governmental entity or an officemaremployee of a governmental entity. 28
U.S.C. 8 1915A(a). The Court must dismisoenplaint or portion thereof if a plaintiff
has raised claims that are legally frivolamrsmnalicious, that fail to state a claim upon
which relief may be granted, or that see&netary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shamnd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule 8
does not demand detailed factual allegationglémands more than an unadorned, the;
defendant-unlawfully-haned-me accusation.Ashcroft v. Iqbgl556 U.S. 662, 678
(2009). “Threadbare recitals of the elemesfta cause of action, supported by mere
conclusory statements, do not sufficed:.

“[A] complaint must contain sufficient facal matter, accepted as true, to ‘state 3
claim to relief that is plausible on its faceld. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)A claim is plausible “when the plaintiff pleads factual
content that allows the coud draw the reasonable infecenthat the defendant is liable
for the misconduct alleged.ld. “Determining whether a coplaint states a plausible
claim for relief [is] .. . a context-specific task thagrgres the reviewing court to draw
on its judicial experience and common sendd.”at 679. Thus, although a plaintiff's
specific factual allegations mdoe consistent with a catitsitional claim, a court must
assess whether there are other “more likely explanations” for a defendant’s cadduct
at 681.

But as the United States Court of Agats for the Ninth Cingit has instructed,
courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed by@o seprisoner] ‘must be held to less
stringent standards than fornpéadings drafted by lawyers.Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (2007pér curian)).
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If the Court determines that a pleadoauld be cured by thallegation of other
facts, goro selitigant is entitled to ampportunity to amend a omlaint before dismissal
of the action.SeelL.opez v. Smiti203 F.3d 1122, 1127-29 (9th Cir. 2008 bang.
Plaintiff's First Amended Comgint will be dismissed for failure to state a claim, but
because it may possibly be amended to stalaim, the Court wildismiss it with leave
to amend.

Il. First AmendedComplaint

In his two-count First Amended Colamt, Plaintiff sues Darren Hyman,
Detective for the Scottsdale Police Deparntinélan Rodbell, Chief of Police for the
Scottsdale Police Department; and Joe Nichols and Melissa Palopoli, Sergeants for
Scottsdale Police Department, for alledgeairth and Fifth Amendment violations.
Plaintiff seeks punitive damages and costs.

Both Counts are based on the following allegations.

On May 20, 2014, Plaintiff was arredtin Phoenix by Defendant Hyman for
violation of an order oprotection issued by the Scottsd&ligy Court. After Plaintiff's
arrest, Hyman and Detective Leainducted a search of Plaifis vehicle in Plaintiff’s
presence. The detectives seized a legatlepe “containing doacuents, evidence, case
notes, research[,] and strategy for twalaases [Plaintiff] had against the alleged
victim” named in the order of protection. ©of these cases was “against the order of
protection.” Plaintiff informed Hyman dhe contents of the envelope, and Hyman
inspected it. Plaintiff toldtHyman “you should not takéat,” but Hyman seized it
anyway.

Plaintiff alleges that he was represegthimself in the two civil cases and he
believes the documents are protected by attectieyt privilege. He further alleges that
seizure of these documents “exceeded thairements of the warrant.” According to
Plaintiff, the warrant encompassed “indicia of residency, occupancy, cell phones,
computer equipment, storage, devices, papanrdeats [and] all itemthat relate to the
alleged charges.” Plaintiff alleges that teeuments seized did not contain informatiof
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related to the charges; his residency alasady established wh Hyman allegedly
visited Plaintiff's apartment manager the weelor to Plaintiff's arest; and, although
item #6 of the warrant asked for documentaladsshing a relationshibetween Plaintiff
and the alleged victim namedtime order of protection, ¢horder of protection and its
supporting documentation were enouglestablish this relationship.

Plaintiff additionally alleges defects the way the warrant was procured. He
alleges that the warrant request used bqilate language from an unrelated case, and
“the officer clearly typed over a prior ekisg search warrant request” because this and
other court-order requests related towa@rant “contain[ed] information that is
identifiable to other cases with another peis@ersonal informatioft. Plaintiff alleges
that Hyman simply typed overior requests and did not reviglaem to verify the need
for all the itemized information beforegsenting these requests to the judge.

Plaintiff alleges that he was releageam custody on May 21, 2014, and while he
was awaiting trial on June 23014, he filed paperwork #te Scottsdale City Court,
seeking a hearing to challentpe order of protection. At that time, he went to the
counter of the Scottsdale Police Departmesdtllite office and requested the return of
his legal documents. Plaintiff alleges tha clerk told him tacall the Sergeant. He
alleges that he then called Hyman’s Sergeamd she instructed him to call Hyman and
told him that “it shouldn’t be a problemPlaintiff alleges that he called Hyman, and
Hyman told him he would see what he abdb, but he did not release Plaintiff’s
envelope.

Plaintiff alleges that he had a heayion August 6, 2014, for which he was
“caught completely unprepared” dteehis inability to recalthe details of the case.
Consequently, Plaintiff lost the hearingddme filed a notice of appeal on August 8,
2014. On the same day, Plaintiff wrote te ity of Scottsdale Court and the District
Attorney’s Office, requesting éreturn of his envelope, bilitose requests were denied.
Plaintiff alleges that the City of Scottsd@lelge who denied his request was the same
judge who presided over the hiegrthat Plaintiff lost. Plaitiff alleges that he thereafter
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made requests for his documents to thettSdale Police Department internal affairs
department, the Maricopa County Supefiaurt judge who had approved the warrant,
and the Scottsdale Police Chief, but all afdh requests were either ignored or denied,
even though “none of thesl®cuments appear as evidepcevided by the state in
[Plaintiff's] case.” Plaintiff deges that on January 9, 201t reported his documents
stolen to the Phoenix Police Department beedhisy were taken in its jurisdiction, and
the Phoenix Police Department referresl tomplaint to the Scottsdale Police
Department.

Plaintiff alleges that his criminal casesuv@ go to trial in February 2015, and he
“took a plea with the understanding thaii€] could win [his] appeal on the order of
protection” he would “rule 32 ja criminal] case later from ¢houtside.” Plaintiff alleges
that as a result of his plea, he served 705tims in jail, one week in prison, and he now
has two felony counts of aggravated haras#nfor violating the order of protection.
Plaintiff further alleges that he lost his appen the order of prettion, and he claims
that the Scottsdale Police Department detitedy withheld his documents to keep him
from being able to overturithe order of protection decision. He alleges that Hyman
showed up to testify againsim at the order of protectichearing on August 6, 2014,
even though he had not beemolved in the original case.

Plaintiff alleges that the seizure and ngiien of his documents violated his Fourt
Amendment rights to be free of unreasoead®@arch and seizure and his Fifth and
Fourteenth Amendment rights to due procédds.claims he was injured because he los
his hearing and appeal, he was sentencddraarcerated, and he still does not have hi
property.

[ll.  Failure to State a Claim

To prevail in a 8§ 1983 claim, a plaintiffust show that (1) &by the defendants
(2) under color of state law 8eprived him of federalghts, privileges or immunities
and (4) caused him damag€hornton v. City of St. Helen425 F.3d 1158, 1163-64 (9th
Cir. 2005) (quotingshoshone-Bannock Tribeslgaho Fish & Game Comm'@2 F.3d
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1278, 1284 (9th Cir. 1994))n addition, a plaintiff mustleege that he suffered a specifi
injury as a result of the conduct of afparlar defendant and he must allege an
affirmative link between #injury and the conduct of that defendaRizzo v. Goode
423 U.S. 362, 31-72, 377 (1976).

Althoughpro sepleadings are liberally construddiaines v. Kerner404 U.S. 519,
520-21 (1972), conclusory andgue allegations will not support a cause of activay
v. Bd. of Regents of the Univ. of Alas&@3 F.2d 266, 268 (9%Gir. 1982). Further, a
liberal interpretation of a civil rights complaint may not supply essential elements of
claim that were not initially pledid.

A. DefendantRodbell

For an individual to be liable in his indlilual capacity, “[a] plaintiff must allege

facts, not simply conclusions, that showttthe individual was personally involved in the

deprivation of his civil rights.”Barren v. Harrington 152 F.3d 1193, 1194 (9th Cir.
1998). Further, there is mespondeat superidrability under 8 1983s0 a defendant’s
position as the supervisor of someone whayality violated a plaitiff's constitutional
rights does not make him liabl&lonell v. Dep’t of Soc. Seryegl36 U.S. 658, 691,
Taylor v. List 880 F.2d 1040, 1045 (9@ir. 1989) (citation omitted)A supervisor in his
individual capacity “is only liable for constitutial violations of his subordinates if the
supervisor participated in or directed thelations, or knew of the violations and failed
to act to prevent them.Taylor, 880 F.2d at 1045. Alternaély, for an individual to be
liable in his official capacity, a plaintiff must allege injurresulting from a policy,
practice, or custom of the governmental tgritor which that individual exercises final
policy-making authority.SeeMonell, 436 U.S. 694.

Plaintiff fails to state a claim agatri3efendant RodbellPlaintiff's only
allegation against Rodbell is that Plaintiffoie to “the Chief of the Scottsdale Police
Department” seeking the return of his docutseand his request was either ignored or
denied. This vague assertiis not sufficient to showhat Rodbell was personally
involved in the deprivation of Rintiff’s rights, or that, as a supervisor, he participated
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violations against Plaintiff, directed anyoneeeto do so, or knew of any such violations
and failed to act to prevent them. Additionally, Plaintiff fails to allege any facts showing
that his injuries ensued frompolicy, practice, or custom observed within the City of
Scottsdale Police Department. Accordinghaintiff fails tostate a claim against
Rodbell in either his individual or offial capacity, and he will be dismissed.

B. Defendants Nichols and Palopoli

Plaintiff fails to state a claim againstf@éadants Nichols and Palopoli. Other than
identifying Nichols and Palopoli as Sergesafdr the Scottsdale Police Department,
Plaintiff does not mention them anywherdhe body of tke Complaint. As noted above
there is naespondeat superidrability under § 1983, sa defendant’position as the
supervisor of someone whtleggedly violated a plaintiff'sonstitutional rights does not
make him liable. Even assuming thatdpali was the Sergeant who allegedly told
Plaintiff to contact Hyman for the return lois documents and that getting them back

should not be a problefithese facts do not support a oleagainst her. Merely referring

Plaintiff to the person she thought could ratbis documents does not show that Palopl|
violated Plaintiff's constitutional rights. Accordingly, Plaintifiltato state a claim
against either Nichols or Paldpand they will be dismissed.

C. Count One

Plaintiff alleges a Fourth Amendmenblation in Count One. The Fourth
Amendment protects the “right of people todaeure in their persons, houses, papers,
and effects, against unreasonable sear@hdseizures” and decrees that “no warrants
shall issue, but upon probaldlause, supported by oathaidfirmation, and particularly
describing the place to be searched, and thepei® things to be md.” U.S. Const.
amend. IV. There are, however, exceptions to the warrant requireS8este.g.United
States v. Jenking876 F.2d 1085, 108&d Cir. 1989) (consent)Jnited States v. Soussi
29 F.3d 565, 571-72 (19Cir. 1994) (consentRoberts v. Spielma®43 F.3d 899, 905

! Plaintiff refers to the Sgeant who told him this dshe,” presumably referring
to Defendant Palopoli, or atdst ruling out Defendant Nichols.
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(11th Cir. 2011) (exigentircumstances); andnited States v. Hudspfh00 F.3d 1409,
1420 (9th Cir. 1996) (pin view). A seizure of property occurs when there is some
meaningful interference with an individuglpossessory interesisthat property.Soldal
v. Cook County, Ill 506 U.S. 56, 61 (1992) (citation and quotation omitted).
Plaintiff's Fourth Amendment claim rests assertions that (1) the seizure of his
documents exceeded the scop¢hefwarrant, and (2) the warrant itself was improperly
procured. Inits March 3, 28 Order dismissing Plaintiff'sriginal Complaint, the Court
addressed these same assestiand concluded that Plaintiff had failed to provide
sufficient factual allegations concerningattprompted the search, what the warrant
covered, where and how Rié&if's personal documents wediscovered, and what
charges ensued to show that the alleged seiaalated the Fourth Amendment. Plaintif
fails to cure these deficiencigsthe First Amended Complaint. For example, Plaintiff’s
allegations now suggest that officers Hynaau Leal conductedwarranted search of
Plaintiff's vehicle inPhoenix at the same time thayprehended him fwiolating an
order of protection. But the added allegas@bout Plaintiff’sarrest and order of
protection still do not show what promptee tharrant or on what charges the warrant
was based. Plaintiff alleges, in part, ttieg warrant sought “indicia of residency,
occupancy, cell phones, computer equipms&iotage, devices, paper documents [and]
items that relate to the alleged chargeBut absent virtually any facts about these
“alleged charges,” Plaintiff fails to show that the seizure of his documents was outsig
the warrant’s scope. The Court’s reviewMdricopa County Superior Court records
shows that on November 5, 2014, Plaini#d guilty in case # CR2014-124171-001 to
taking the identity of another and aggravatadassment, and that additional charges of
credit card theft and fraud were dismis$ethis case stemmed from crimes that
allegedly occurred from late September tdyeBecember 2013. Plaintiff additionally
pled guilty in case # CR201432003-001 ta charge of aggravated harassment, and

? Seehttps://www.superiorcourt. maricogmyv/docket/CriminalCourtCases/case
Info.asp?caseNumberf2014-124171 (last sited May 12, 2015).
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three additional charges of aggravated harassment were disthiSsesicase stemmed
from crimes that allegedly occurred on Jd2eand June 30, 2014. Although Plaintiff

alleges that none of the documents seizewah fnes vehicle on May 20, 2014 were used as

evidence “by the state in [Plaifits] case,” it is not clear whatase Plaintiff refers to.
Clearly, the seized documentauteb not have been used asdance in the second case
because the alleged crimes did not etedee place until after Hyman conducted the
search. But this does not show that éhdscuments were outside the scope of the
charges in the first case to which it appeheswarrant may have pertained. Moreover,
the mere allegation that the seized documerte not used at trial does not show that
they were beyond the scopetbé warrant. Absent any facts about the charges allege
the warrant, Plaintiff fails plausibly to etv that Hyman’s seizure of his documents
exceeded its scope.

Plaintiff also fails to allge sufficient facts to shothat the alleged warrant was
improperly procured. Plaintiff vaguely assethat parts of the documents Hyman put
forth in support of the warramtere “boiler plated from a different, unrelated case” or
contained information “identifiable toloér cases with another person’s personal
information,” and he alleges that this shatvat Hyman “misled the court.” But it is not
clear from these facts what@ammation was allegedly “boiler plated” or how the facts
Hyman put forth to procure thvearrant were misleading as dippl to Plaintiff. Plaintiff
also alleges that Hyman failed to review the itemized information he allegedly used
other warrant requests to fit the specifiqgugements in his case, but Plaintiff does not
identify any requests that he believes were overly broad.

For the above reasons, Plaintiff failsstate a Fourth Amendment claim in Count

One, and this claim will be dismisséd.

% Seehttps://www.superiorcourt.maricogmv/docket/ CriminalCourtCases/
caselnfo.asp?caseNumber=CR2014a0&last visited May 12, 2015).

* Even if Plaintiff could Bege sufficient facts to stata Fourth Amendment claim,
such a claim may nonetheless be barred ifviakation could, insome way, invalidate
any of Plaintiff’'s criminal convictions, urds or until those convictions are overturned.
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D. Count Two

Plaintiff’'s FourteenthAmendment due process claim@ount Two is based on the
alleged failures or refusals of Defendatatseturn his documents after they were
allegedly unlawfully seized. Plaintiff alsppears to allege duequess violations with
respect to his order of protection becausalleges that, withduhose documents, he
was unprepared for a hearing on that order andaskle effectively tappeal that case.

1. Documents
Plaintiff's allegations that Defendantsléal to return his dagments may support

a common law tort claim or a claim for consi®n of personal property, but they do not

support a federal constitutional claim. Rarratt v. Taylor 451 U.S. 527, 541 (1981), the

Supreme Court held that due process isviméated when a statemployee negligently
deprives an individual of property, as as the state makes available a meaningful
post-deprivation renty. The logic ofParratt has been extendéd intentional
unauthorized deprivations pfoperty by state actorédudson v. Palmer68 U.S. 517,
533 (1984). As with negligent deprivationghere a state makes available a meaningf
postdeprivation remedy, such as a commaon-tart suit against a state employee for
intentional unauthorized deprivations, ddeal due process claim is precludétudson
468 U.S. at 534-3King v. Massarweh782 F.2d 825, 826 (9tir. 1986). Plaintiff has
not alleged that he has bedgprived of an available podeprivation remedy for seeking
the return of his property. Even if Scottsdale Policequersl, the City Attorney’s
Office, and the Scottsdale City Court havieetively deprived Plaintiff of any direct

means to recover his property due to their repeated denials or failures to respond to

A prisoner’s claim for damagesinnot be brought under 423JC. § 1983 if “a judgment
in favor of the plaintiff would necessariignply the invalidity of his conviction or
sentence,” unless the prisoner desirates that the convictiom sentence has previously
been reversed, expunged, or otherwise invalidateetk v. Humphreys12 U.S. 477,
486-87 (1994). Plaintiif appesato suggest that he onlyepl guilty to certain criminal
charges because he believed that after e lBocuments were returned, he could “rulg
32” that case. At this point, however, Plsf has not alleged facts plausibly showin
that a Fourth Amendment violation, if iccurred, would invalidate any of his crimina
convictions. Thus, it is not entirely clear tivgckapplies.
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Plaintiff's requests, this does not mean thintiff is left without an effective post-
deprivation means of relief. Plaintiff alleg#hat he already reported his documents
stolen to the Phoenix Police Department, éameferred his complaint to the Scottsdale
Police Department. Moreover, to the extent that the Police Degatd fail to provide
relief, Plaintiff has an available civil remedy in the Arizona state co&geHowland v.
State 818 P.2d 1169, 1172-73 (Ariz. Ct. Ag®91) (state prison fi€ials’ confiscation
of and failure to return prisoner’s persopabperty states a claim for conversion under
Arizona law).
2. Order of Protection Hearing

Insofar as Plaintiff attempts to asseidue process violatn on the grounds that
the Scottsdale Police Department “delibesateid intentionally” impaired his ability to
represent himself in his ordef protection hearingnd appeal, this claim also fails. As
an initial matter, these allegations are too sysimd to state a claim. Plaintiff vaguely
alleges that the seized docemts were not required “inelcase against [Plaintiff],”

purportedly showing that they were seized &ept solely as a way to interfere with

Plaintiff's ability to litigate his order of protéon case. Plaintiff also alleges that Hyman

showed up to testify at the order of praiec hearing, even though Hyman “was never
part of that pre-existing case.” These bare assertions are insufficient, however, to s
that Hyman or any other state actors int@dlewith Plaintiff reeiving due process.
Additionally, to the extent tha&laintiff believes he was denied due process in his orde
of protection proceedings, the proper plaxeaise those objections was at those
proceedings or on appeal in that case. This Court is not a court of appeals for state
decisions and must decline jurisdiction whesravis “in essence being called upon to
review the state court decisionDoe & Assocs. Law Offices v. Napolitar2b2 F.3d
1026, 1030 (9th Cir. 200X“Because district courts lack power to hear direct appeals
from state court decisions, they must decjuresdiction whenevethey are “in essence
being called upon to review the state court decision.”) (applyingdlo&er—Feldman
doctrine;see Rooker v. Fid. Trust C@63 U.S. 413 (1923pPist. of Columbia Ct. of
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App. v. Feldmami60 U.S. 462 (1983)¥ee, e.gNoel v. Hal| 341 F.3d 1148, 1156 (9th
Cir.2003) (“If a federal plaintiff asserts asegal wrong an allegly erroneous decision
by a state court, and seeks relief fromadestourt judgment Isad on that decision,
Rooker—Feldmaibars subject matter jurisdictiam federal district court.”).

For all of these reasons, Plaintiff faitsstate a Fouresmith Amendment due
process claim in Count Two, atius claim will be dismissed.

IV. Leave to Amend

For the foregoing reasons, Plaintiff g$tiAmended Complaint will be dismissed
for failure to state a claim upon which reliefyriae granted. Within 30 days, Plaintiff
may submit a second amended complaint to thealeficiencies outlined above. The
Clerk of Court will mail Plaintiff a cour&pproved form to user filing a second
amended complaint. If Plaintiff fails tese the court-approved form, the Court may
strike the second amended complaint asthass this action without further notice to
Plaintiff.

Plaintiff must clearly designate on theésof the document thétis the “Second
Amended Complaint.” Theesond amended complaint mibst retyped or rewritten in
its entirety on the court-approved form andymat incorporate any part of the original
Complaint or First Amended @uplaint by reference. Plaintiff may include only one
claim per count.

A second amended complaint supeesethe original Complaint and First
Amended ComplaintFerdik v. Bonzelet963 F.2d 1258, 126@th Cir. 1992)Hal
Roach Studios v. Richard Feiner & C896 F.2d 1542, 154@th Cir. 1990). After

amendment, the Court will treat the origi@mplaint and First Amended Complaint a$

nonexistent.Ferdik, 963 F.2d at 1262. Any causeadition that was raised in the

original complaint or first amended compliaamd that was voluntarily dismissed or was

dismissed without prejudice is waived if itnst alleged in a second amended complaint.

Lacey v. Maricopa County93 F.3d 896, 928 (9tGir. 2012) (en banc).
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V. Warnings

A. Release

If Plaintiff is released while this casemains pending, and the filing fee has not
been paid in full, Plaintiff mst, within 30 days of his redse, either (1) notify the Court
that he intends to pay the umbéalance of his filing fee with 120 days of his release of
(2) file a_non-prisoner application to proceedorma pauperis Failure to comply may
result in dismissal of this action.

B. Address Changes

Plaintiff must file and serve a noticeathange of addregsaccordance with
Rule 83.3(d) of the Local Rules of Civil Pemure. Plaintiff must not include a motion
for other relief with a notice of changeaddress. Failure womply may result in
dismissal of this action.

C. Copies

Plaintiff must submit an additional copy every filing for use by the CourGee
LRCiv 5.4. Failure to conmp may result in the filing bag stricken without further
notice to Plaintiff.

D. PossibleStrike”

Because the First Amended Complaint basn dismissed for failure to state a
claim, if Plaintiff fals to file a secondmended complaint correcting the deficiencies
identified in this Order, the dismissal megunt as a “strike” under the “3-strikes”
provision of 28 U.S.C. § 1915(g). Under Bwstrikes provision, a prisoner may not bring
a civil action or appeal a civil judgmentforma pauperisinder 28 U.S.C. § 1915 “if the
prisoner has, on 3 or more priaccasions, while incarcerated or detained in any facility,
brought an action or appeal in a courtled United States that was dismissed on the

grounds that it is frivolous, malicious, oil&to state a claim upon which relief may be

[09)

granted, unless the prisoner is under imminent danger of serious physical injury.” 2
U.S.C. § 1915(0).
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E. Possible Dismissal

If Plaintiff fails to timelycomply withevery provision of this Order, including
these warnings, the Court may disntls action without further noticeSeefFerdik, 963
F.2d at 1260-61 (a district court may dissan action for failureo comply with any
order of the Court).

IT IS ORDERED:

(1) The First Amended @aplaint (Doc. 12) islismissedfor failure to state a
claim. Plaintiff has30 daysfrom the date this Order féed to file a second amended
complaint in compliance with this Order.

(2) If Plaintiff fails to file a seeand amended complaint within 30 days, the
Clerk of Court must, without fther notice, enter a judgment of dismissal of this action
with prejudice that statesdahthe dismissal may count asstrike” under 28 U.S.C.

§ 1915(9g).

(3) The Clerk of Court must mail Plaintiff a court-approved form for filing a
civil rights complaint by a prisoner.

Dated this 15th day of May, 2015.

Dby Gt

David G. Campbell
United States District Judge
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Instructions for a Prisoner Filing a Civil Rights Complaint
in the United States District Court for the District of Arizona

1. Who May Use This FormThe civil rights complaint form is designed to help incarcerated
persons prepare a complaint seeking relief foradation of their federal civil rights. These
complaints typically concern, but are not limited to, conditions of confinermdint.form should

not be used to challenggour conviction or sentence If you want to challenge a state conviction

or sentence, you should file a petition under 28 U.S.C. § 2254 for a writ of habeas corpus by a
person in state custody. If you mtdo challenge a federal contion or sentence, you should file

a motion under 28 U.S.C. § 2255 to vacate sentence in the federal court that entered the judgment.

2. The Form Local Rule of Civil Procedure (LRCiv) 3.4(a) provides that complaints by
incarcerated persons must beilied on the court-approved form. The form must be typed or
neatly handwritten. The form must be completdlgd in to the extent applicable. All questions
must be answered clearly and concisely inajygropriate space on the form. If needed, you may
attach additional pagdsut no more than fifteen additional pagesof standard letter-sized paper.
You must identify which part dhe complaint is being contindend number all pages. If you do
not fill out the form properly, you ilWbe asked to submit additional or corrected information, which
may delay the processing of your action. You do not need to cite law.

3. Your Signature You must tell the truth and sign the form. If you make a false statement of a
material fact, you may be prosecuted for perjury.

4. The Filing and Administrative Fee§he total feefor this action are $400.00 ($350.00 filing fee

plus $50.00 administrative fee). If you are unable to immediately pay the fees, you may request
leave to proceeih forma pauperis Please review the “Information for Prisoners Seeking Leave

to Proceed with a (Non-Habeas) Civil Action in Federal ClouRorma Pauperig?ursuant to 28
U.S.C. § 1915” for additional instructions.

5. Original and Judge’s Copy’ou must send asriginal plus one copyof your complaint and of
any other documents submitted to the Court. Most send one additional copy to the Court if you
wish to have a file-stamped copy of the documeturned to you. All copies must be identical to
the original. Copies may be legibly handwritten.

6. Where to File You should file your complaint in the divisigrhere you were confined when

your rights were allegedly violated SeelRCiv 5.1(a) and 77.1(a). If you were confined in
Maricopa, Pinal, Yuma, La Paz, or Gila Countilg in the Phoenix Division. If you were confined

in Apache, Navajo, Coconino, Mohave, or Yavapaunty, file in the Prescott Division. If you

were confined in Pima, Cochise, Santa Cruz, Graham, or Greenlee County, file in the Tucson
Division. Mail the original and one copy of the complaint with the $400 filing and
administrative fees or the application to proceedn forma pauperis to:
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Phoenix & Prescott Divisions OR Tucson Division

U.S. District Court Clerk U.S. District Court Clerk

U.S. Courthouse, Suite 130 U.S. Courthouse, Suite 1500
401 West Washington Street, SPC 10 405 West Congress Street
Phoenix, Arizona 85003-2119 Tucson, Arizona 85701-5010

7. Change of Addressfou must immediately notify the Court and the defendants in writing of any
change in your mailing addres&ailure to notify the Court of any change in your mailing
address may result in the dismissal of your case.

8. Certificate of ServiceYou must furnish the defendamtgh a copy of any document you submit
to the Court (except the initial complaint and application to prooceéorma pauperis Each
original document (except the initialroplaint and application to procegdforma pauperismust
include a certificate of service on the last pafi¢he document stating the date a copy of the
document was mailed to the defendants and the address to which it was mailedd.FeeCiv.
P.5(a), (d). Any document received by the Cthat does not include a certificate of service may
be stricken. A certificate of service should be in the following form:

| hereby certify that a copy of the foregoing document was mailed
this (month, day, year) to:
Name:
Address:
Attorney for Defendant(s)

(Signature)

9. Amended Complaintlf you need to change any of tinbormation in the initial complaint, you

must file an amended complaint. The amehcemplaint must be wten on the court-approved

civil rights complaint form. You may file one amended complaint without leave (permission) of
Court before any defendant has an®aerour original complaint. Séed. R. Civ. P. 15(a). After

any defendant has filed an answer, you musafiteotion for leave to amend and lodge (submit) a
proposed amended complaint. LRCiv 15.1. Intamltl an amended complaint may notincorporate

by reference any part of your prior complaint. LRCiv 15.1(a)f2)y allegations or defendants

not included in the amended complaint are considered dismissedll amended complaints are
subject to screening under the Prison Litigation Reform Act; screening your amendment will take
additional processing time.

10. Exhibits You should not submit exhibits with the complaint or amended complaint. Instead,
the relevant information should be paraphraséol should keep the exhibits to use to support or
oppose a motion to dismiss, a motion for summary judgment, or at trial.

11. Letters and Motionslt is generally inappropriate to write a letter to any judge or the staff of
any judge. The only appropriate way to commuiieéth the Court is bfiling a written pleading
or motion.




12. Completing the Civil Rights Complaint Farm

HEADING:
1. Your Name Print your name, prison or inmate number, and institutional mailing address
on the lines provided.

2. Defendantslif there ardour or fewer defendants, print the name of each. If you name
more than four defendants, print the name of thetfalefendant on the first line, write the
words “and others” on the second line, anddttan additional page listing the namealbf

of the defendants. Insert the additional paiger page 1 and numhbie“1-A” at the bottom.

3. Jury DemandIf you want a jury trial, you nat write “JURY TRIAL DEMANDED” in
the space below “CIVIL RIGHTS COMPLAINT BX PRISONER.” Failure to do so may
result in the loss of the right to a jury triah jury trial is not available if you are seeking
only injunctive relief.

Part A. JURISDICTION:
1. Nature of SuitMark whether you are filing the complaint pursuant to 42 U.S.C. § 1983
for state, county, or city defendants; “Bivens v. Six Unknown Federal Narcotics Afgents
federal defendants; or “other.” If you mark “other,” identify the source of that authority.

2. Location ldentify the institutiorand city where the alleged violation of your rights
occurred.

3. Defendants Print all of the requested information about each of the defendants in the
spaces provided. If you are naming more than four defendants, you must provide the
necessary information about each additionalrddeat on separate pages labeled “2-A,” “2-

B,” etc., at the bottom. Insert the additional page(s) immediately behind page 2.

Part B. PREVIOUS LAWSUITS:

You must identify any other lawg you have filed in either state or federal court while you
were a prisoner. Print all of the requestednmiation about each lawsuit in the spaces provided.
If you have filed more than tee lawsuits, you must provide the necessary information about each
additional lawsuit on a separate page. Label the(ppge “2-A,” “2-B,” et., at the bottom of the
page and insert the additional page(s) immediately behind page 2.

Part C. CAUSE OF ACTION:
You must identify what rights each defendamtiaied. The form provides space to allege
three separate coungng violation per coun). If you are alleging more than three counts, you
must provide the necessary information about each additional count on a separate page. Number
the additional pages “5-A,” “5-B,” etc., and inségrém immediately behind page 5. Remember that
you are limited to a total of fifteen additional pages.



1. Counts You must identify whicleivil right was violated.Y ou may allege the violation
of only one civil right per count

2. Issue Involved Check the box that most closely identifies the issue involved in your
claim. You may check only one box per countlf you check the box marked “Other,” you
must identify the specific issue involved.

3. Supporting FactsAfter you have identified which divight was violated, you must state

the supporting facts. Be as specific as possible. You must state what each individual
defendant did to violate your rights. If tkes more than one defendant, you must identify
which defendant did what act. You alsbould state the date(s) on which the act(s)
occurred, if possible.

4. Injury. State precisely how you were injured by the alleged violation of your rights.

5. Administrative RemediesYou must exhaust any available administrative remedies
before you file a civil rights complaint. Sé2 U.S.C. § 1997e. Consequently, you should
disclose whether you have exhausted the inmate grievance procedures or administrative
appeals for each count in your complaint. & ¢ginievance procedures were not available for

any of your counts, fully explain why on the lines provided.

Part D. REQUEST FOR RELIEF:
Print the relief you are seeking in the space provided.

SIGNATURE:

You must sign your name and print the date you signed the complaint. Failure to sign the
complaint will delay the processing of your acti Unless you are an attorney, you may not bring
an action on behalf of anyone but yourself.

FINAL NOTE

You should follow these instructions carefulBailure to do so may result in your complaint
being stricken or dismissed. All questions mustanswered concisely in the proper space on the
form. If you need more space, you may attach nierti@n fifteen additional pages. But the form
must be completely filled in to the extent applicable. If you attach additional pages, be sure to
identify which section of the complaint is being continued and number the pages.



Name and Prisoner/Booking Number

Place of Confinement

Mailing Address

City, State, Zip Code

(Failure to notify the Court of your change of address may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
— ;)
(Full Name of Plaintiff) Plaintiff, )
)
vs. ) CASE NO
) (To be supplied by the Clerk)
(1) ;)
(Full Name of Defendant) )
(2) ;)
) CIVIL RIGHTS COMPLAINT
(3) ) BY A PRISONER
)
(4) ) [ Original Complaint

Defendant(s). ) [ First Amended Complaint
D Check if there are additional Defendants and attach page 1-A listing them. ) D Second Amended Complaint

A. JURISDICTION

1. This Court has jurisdiction over this action pursuant to:
[128 U.S.C. 8 1343(a); 42 U.S.C. § 1983
[128 U.S.C. § 1331; Bivens v. Six Unknown Federal Narcotics Agéa&U.S. 388 (1971).
[1 Other:

2. Institution/city where violation occurred:

: 550/555



B. DEFENDANTS

1. Name of first Defendant: . The first Defendant is employed as:
(Position and Title) o (Institution)

2.  Name of second Defendant: . The second Defendant is employed as:
(Position and Title) o (Institution)

3.  Name of third Defendant: . The third Defendant is employed as:
(Position and Title) o (Institution) '

4. Name of fourth Defendant: . The fourth Defendant is employed as:
(Position and Title) o (Institution)

If you name more than four Defendants, answer the questions listed above for each additional Defendant on a separate page.

C. PREVIOUS LAWSUITS
1. Have you filed any other lawsuits while you were a prisoner? [l Yes [1No
2. If yes, how many lawsuits have you filed? . Describe the previous lawsuits:
a. First prior lawsuit:
1. Parties; V.

2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

b. Second prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

c. Third prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

If you filed more than three lawsuits, answer the questions listed above for each additional lawsuit on a separate page.
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D. CAUSE OF ACTION

COUNT |

1. State the constitutional or other federal civil right that was violated:

2. Countl. ldentify the issue involved. Cheokly one State additional issues in separate counts.
L] Basic necessities L] Mail [ Access to the court [1 Medical care
L1 Disciplinary proceedings L1 Property L1 Exercise of religion [] Retaliation

1 Excessive force by an officer [ Threat to safety_] Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count I. Describe exactly wieatch
Defendantdid or did not do that wiated your rights. State the facts clgar your own words without citing legal
authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies:

a.

o

Are there any administrative remedies (grievanceguhares or administrative appeals) available at your

institution? [dYes L[INo
Did you submit a request for administrative relief on Count 1? [1Yes L[INo
Did you appeal your request for relief on Count | to the highest level? [1Yes [INo

If you did not submit or appeal a request for adstiiative relief at any level, briefly explain why you
did not.




COUNT II

1. State the constitutional or other federal civil right that was violated:
2. Countll. Identify the issue involved. Cheokly one State additional issues in separate counts.
] Basic necessities 1 Mail [ Access to the court [1 Medical care
L] Disciplinary proceedings L] Property L1 Exercise of religion [] Retaliation
1 Excessive force by an officer [ Threat to safety_] Other:
3. Supporting Facts. State as briefly as possible the FACT®orting Count Il. Describe exactly wlestch

Defendantdid or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

Administrative Remedies.
a. Arethere any administrative remedies (grievanceguhares or administrative appeals) available at your

institution? [1Yes [INo
b. Did you submit a request for administrative relief on Count 11? [1Yes [1No
c. Did you appeal your request for relief on Count Il to the highest level? [1Yes [1No
d. If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you

did not.




COUNT 1l
1. State the constitutional or other federal civil right that was violated:

2. Countlll. Identify the issue involved. Cheokly one State additional issues in separate counts.
] Basic necessities 1 Mail [ Access to the court [1 Medical care
L] Disciplinary proceedings L] Property L] Exercise of religion [] Retaliation

1 Excessive force by an officer L1 Threat to safetyL 1 Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count Ill. Describe exactly whesch
Defendantdid or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

4. Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies.
a. Arethere any administrative remedies (grievancegahares or administrative appeals) available at your

institution? [1Yes [INo

b. Did you submit a request for administrative relief on Count I11? [1Yes [INo

c. Did you appeal your request for relief on Count Il to the highest level? [1Yes [INo

d. If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you
did not.

If you assert more than three Counts, answer the questions listed above for each additional Count on a separate page.



E. REQUEST FOR RELIEF

State the relief you are seeking:

| declare under penalty of perjury that the foregoing is true and correct.

Executed on

DATE SIGNATURE OF PLAINTIFF

(Name and title of paralegal, legal assistant, or
other person who helped prepare this complaint)

(Signature of attorney, if any)

(Attorney’s address & telephone number)

ADDITIONAL PAGES

All questions must be answered concisely in the prepace on the form. If yoleed more space, you may attach
no more than fifteen additional pages. But the form must be completely filled in to the extent applicable. If y«
attach additional pages, be sure to identify which@ecti the complaint is being continued and number all pages.



