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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shirley Lorraine Foos, No. CV-15-00154-PHX-JZB
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Shirley Lorraine Foos seeks rewi of the Social &urity Administration
Commissioner's decision denying her appgima for supplementalkecurity income
benefits under the Social Security Act. of® 1; Doc. 14.) Fothe reasons below, thg
Court will affirm the Commissioner’s decision.

I. Background

On June 17, 2011, Plaintiff filed apgations for disability insurance and
supplemental security inote benefits. (AR 187-91.)Plaintiff alleged that she becam
unable to work on May, 2011. (AR 19-201.) Plaintiff's apptations were initially
denied on October 12011, and denied upon reconsideration on April 24, 2012.
100-03, 104-07, 113-15, 116-)9In a decision dated Juife 2013, the ALJ found that

! Citations to “AR” are tdhe administrative record.
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Plaintiff was not entitled to disability insurance supplemental social security benefitd.

(AR 12-21.) Plaintiff requested the Appe&ouncil review the dagsion, but by notice
dated December 2, 2014, the plgals Council declined to saside the ALJ’s decision.
(AR 1-7.)

Having exhausted the administrativeviesv process, on January 29, 201
Plaintiff sought judicial revievof the ALJ’s decision byiling a Complaint in this Court
pursuant to 42 U.S.C. 8§ 405(g). (Doc. Dn June 8, 2015, PHiff filed an Opening
Brief, seeking remand of this @& to the Social Security Adnistration for an award of
benefits, or, alternatively, seeking remafwd a new hearing. (Doc. 14.) Plaintif

presented two issues in her Opening Br{@) “Whether the ALJ committed harmfu

legal error in granting littleor no weight to the physicdlinction assessments of Dr.

[Keith] Shillito”; and (2) “Whether the ALJprovided clear and ecwincing reasons for

discounting the credibility ofPlaintiff's] subjectie complaints.” ([Bc. 14 at 2.) On

July 8, 2015, Defendant filed a ResporBeef in support of the Commissioner’s

decision. (Doc. 18.) Plaintiff did not subraitreply brief, and time to do so has expired.

LRCiv 16.1(c).
II.  Relevant Record Evidence
a. Summary of Relevant Malical Record Evidence
I. Treating Physician, Dr. Shillito
Plaintiff sought treatment for migraise fibromyalgia, arthritis, and actinid
keratosis from Dr. Shillito. (R 343.) On April 15, 201,0Dr. Shillito performed blood
tests that revealed a negative rheumataittor and negative ANA. (AR 408.) Dr
Shillito then diagnosed Plaifitiwith fiboromyalgia and leftknee pain and renewed hg
prescription for a narcotic pain relieverld.f On July 27, 2010because of Plaintiff's

migraines, fiboromyalgia, and actinic keragsbr. Shillito placed Plaintiff on an eight

> The ALJ found that Plaintiff sufferedrom the foIIowin%Afsevere impairments|

fibrom\{DaIgia_; migraine headaches; and actikecatosis. (AR 14.) However, the AL,
found Plaintiff has a residual functional capacto perform light work. (AR 15.) The
ALJ further found that Platiff was capable of performingast relevant work as &
secretary and payroll clerk. (AR 20.)
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week trial of Savella and renewed her Imiteaad Topiramate. (AR 403.) On Novemb:d

5, 2010, Plaintiff reportedomtinued migraines and fibromyadg but that she was unabil;

to handle the higher dosage of Topiramt&R 396.) Dr. Shillitodiscussed being “in full
support” of her application for disability because they “Haa® difficulty controlling her
migraines and pain.” (AR 397 Dr. Shillito prescribed Plaiifif monthly B-12 injections
for fatigue and follow up treatments with C3hillito every three months(AR 375, 397.)
In May 2011, Plaintiff traveled to Oregon rfotwo weeks. (AR 361.)
On April 5, 2011, Plaintiff reported to Dr. Bho that she was able to walk her dog eve
day and to ride a bicycle.(AR 389, 407.) On May24, 2011, Plaintiff reported
improvement since quitting her job. (AR 385.)

On December 13, 2011, Dr. Shillit@ompleted a Multiple Impairment
Questionnaire. (AR@&4-71.) Dr. Shillito opied that in a regulagight-hour workday:
(1) Plaintiff could sit for up to two hoursday; (2) she could stand and walk up to tw
hours a day; (3) she had the need to geangh move around every hour for 15 to 3
minutes; (4) she could lift and carry up to five pounds feedy and 10 pounds
occasionally; and (5) “due to her migrainébromyalgia, and skin condition she woul
not be able [to] hold a competitive job withiausking being let go.” (AR 366-70.) In
letters dated July 3, 2012 and April 26,120 Dr. Shillito affirmed the same diagnose
and functional limitations as set forth in ldecember 13, 2011 Questionnaire respons
(AR 420, 532.)

On April 15, 2013, Plaintiff, on referrédlom Dr. Shillito, was sen by neurologist
Joshua Tobin for an evaluatioh her migraines. (AR 507.FExamination revealed 18 of
18 tender points to palpation(AR 508.) Dr. Tobin foundhat factors contributing to
Plaintiff's migraines were pain medicationesuse and the unconli@ble nature of her
fibromyalgia. (AR 508-09.)

ii. Examining Physician, Dr. Glenn Kunsman
On September 20, 2011, Plaintifnderwent examinatio and evaluation by

agency physician, Dr. Kunsma (AR 338-42.) Dr. Kunsnmafound numerous 5 to 10;
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millimeter circular lesions, some with ulcewtiin various stages dfealing; and radial

v

and pedal pulse strength atout of 4 bilaterally. If.) Dr. Kunsman endorsed the¢
diagnoses of stable osteoarthritisthe hands, stable fiboromgéa with 18 tender points,
an unspecified skin condition, and stabigyraines. (AR 342.) However, Dr. Kunsman
opined that none of the conditions has or will impose any limitafien$2 consecutive
months. [d.)

iii. Qon-Examining Physicians, Dr.Jean Goerss and Dr. Nadine
eer

On October 17, 2011, after conductiagreview of the ecord, agency non-
examining physician, Dr. Gogs, assessed Plaintiff's furanal limitations (AR 56-65,
66-75.) Dr. Goerss opined that each of Ritis impairments are non-severe. (AR 7]
73, 75.)

On April 20, 2012, Dr. Keelan osteopathic doctor withe state agency, affirmed

Dr. Goerss’ conclusion that Plaintifftceonditions are non-severe. (AR 96.)
b. Summaryof Plaintiff's Hearing Testimony

On May 16, 2013, the ALJ held a hearmy Plaintiff's applications for benefits
during which Plaintiff testifiedegarding her symptoms and ltations. Plaintiff testified
that previously she worked payroll but she was currenthyot working and had stopped
on May 30, 2011. (AR 27, 31 The migraines caused her to quit because they “were
getting so bad that [she] was missing so mwohk and in that position you cannot migs

a lot of work.” (AR 32.) Plaintiff testifie that she was still experiencing the migrain

D
(0]

at the time of the testimony and the miges can be “very, very severe.” (AR.B34
Plaintiff claimed that wherthe migraines occur, she throwp for the first three days
and they last five to seven daydd.Y During this time, she cannot take care of herself
and needs to go into a bedroom and laydda get away from light and noiseld.]
Plaintiff testified these migrainesccur once to twice a monthld() She has additional
migraines that last approximately one to ¢éhdays, occurring four times per montihd.)
Plaintiff testified she takes injections of itnex for her migraine pain, which “do help’
the pain. (AR 35.)
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Plaintiff testified that she continues saffer from fibromyalgia that causes dee
muscle pain throughouner body, starts her migraines, and prevents her from sitting
more than 15 minutes or standing for mtiven five to 10 minutes. (AR 35-36

Plaintiff testified that she experiencasghritis in her left knee and has a tor
meniscus, which is painful all the timdd.(at 36.) She describedttivities that make the
pain worse, such as waltlg, sitting, andstanding. Id.) She claimed she cannot wal
further than from her frontdoor to her car. (AR 37.)She asserted she lies dow
throughout the day because of pdor approximately two hours.Id)) She has arthritis

in her hands, which are swatland ache all the time.ld() The arthritis causes her t¢

choose to pick up a half-a-gallon of miikstead of a full gallon, and she cannot lift

anything greater than five pounds. (AR)38

Additionally, Plaintiff claimed she suffesom actinic keratosis, which cause
open sores on her hands once per morith) She takes Aldara twice per month, whig
“helps a lot.” (d. at 38-39.)

She has two dogs, but her boyfriend takes chAthem. She testified she “can’t dp

household chores” and her bogind brings in a housekeeper because she is “unab
do it.” (AR 40-41.) Plaintiff testified thaghe does not have diffilty when she drives

locally and goes to the grocery store “[a]s long as [she’s] not there for a long time

anytime longer than 15 minutes “[her] bodgrs$ hurting” and she needs to sit down.

(AR 41-42.)

Plaintiff testified that she has not triéglbing off of [her] pain medicines,” even
though her neurologist has warned to “ttg’ reduce her pain medication. Plainti
testified that she didn’'t agree with himd.(at 42-43.)

She testified that even without migrainsse does not “thinfshe] could work all
day.” (AR 46.) In the moing, she “hurt[s] the worstand will therefore take her
medicine. (AR 48.) Then, & she takes the pain medication, she will “get a cup
coffee, watch TV a little bit[,] . . . get on tlemputer[,] . . . [andjust hang out around
the house.” I¢l.)
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[ll.  Legal Standard
a. Standard of Review
The Social Security Act, 4D.S.C. 8§ 405(g), provides rfgudicial review of the
Commissioner’s disability benefits determiions. The Court may set aside th
Commissioner’s disability determination onfythe determinations not supported by
substantial evidence orlsed on legal erroOrn v. Astrue495 F.3d 625630 (9th Cir.
2007); Marcia v. Sullivan 900 F.2d 172, 174 (@ Cir. 1990). “Sibstantial evidence’

means more than a meseintilla, but less than a prapderance; it is such relevant

evidence as a reasonable person might acagphadequate to support a conclusior
Lingenfelter v. Astrue504 F.3d 1028,A35 (9th Cir. 2007)see alsdreddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantial evidermgpports the ALJ's decision, the

Court considers the record as a whole,ghiig both the evidence that supports and t
which detracts from the ALJ's conclusionReddickv. Chater 157 F.3d 715, 720 (9th
Cir. 1998); Tylitzki v. Shalala 999 F.2d 14111413 (9th Cir.1993). The ALJ is
responsible for resolving conflicts, arguity, and determining credibility Andrews v.
Shalalg 53 F.3d 1035, 103@®th Cir. 1995);Magallanes v. Bower881 F.2d 747, 750

(9th Cir. 1989). The Courtmust uphold the ALJ's desion where the evidence i$

susceptible to moréhan one rationainterpretation.” Andrews 53 F.3d at 1039.

“However, a reviewing court nsti consider the entire recbas a whole and may not

affirm simply by isolating a ‘specific quantum of supporting evidenc®th, 495 F.3d

at 630 (quotingRobbins v. Soc. Sec. Admia66 F.3d 880, 882 (9tGir. 2006)). The

Court reviews only those issues raised by the party challenging the ALJ's dectemn,|
Lewis v. Apfel236 F.3d 503, 517 n.1®th Cir. 2001). Simildy, the Court reviews
“only the reasons provided by the ALJ irettlisability determination and may not affirn
the ALJ on a groundipon which he did not rely."Garrison v. Colvin 759 F.3d 995,
1010 (9th Cir. 2014).“Finally, the court will not reverse an ALJ’s decision for harmle

error, which exists when it is clear o the record thathe ALJ's error was

e

.

v

nat

=)

SS




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

inconsequential to the ultimatendisability determination.” Tommasetti v. Astryé33
F.3d 1035, 1038 (9th €i2008) (citation omitted)seeMolina v. Astrue674 F.3d 1104,
1115 (9th Cir. R12) (where some reasons supportamgALJ’'s credibility analysis are
found invalid, the error is harmless if themaining valid reasons provide substant
evidence to support the ALJ’sedtibility determination and “therror does not negate th
validity of the ALJ’s ultimate conclusion.”).
b. The ALJ’s Five-Step Evaluation Process

To be eligible for Social &urity benefits, a claimamiust show an “inability to
engage in any substantighinful activity by reason ofiny medically determinable
physical or mental impairmenthich can be expected tesult in death or which has
lasted or can be expected to last for a coiws period of not ledhan 12 months.” 42
U.S.C. 8§ 423(d)(1)(A)see also Tackett v. Apfdl80 F.3d 1094, 109®th Cir. 1999). A

person is under a disability only:

if his physical or mental impairment or impairments are of
such severity that he is notlgrnunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any atdend of substantial gainful
work which exists irthe national economy.

42 U.S.C. 8§ 423(d)(2)(A).
The ALJ follows a five-step evaluation pess to determine velther an applicant

is disabled under the Social Security Act:

The five-sttﬂa process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaimfactivity” and considering the
severity of the claimant's impairment§ee 20 C.F.R. §
416.920(a)(4)()-(ii). If the |n(1<U|ry continues beyond the
second step, the third stegsks whether the claimant’s
impairment or combination ampairments meets or equals a
listing under 20 C.F.R. pt. 404ubpt. P, app. 1 and meets the
duration requirementSee id.§ 416.920(a)(f4)(|||). If so, the
claimant is considered disa&l and benefits are awarded,
endlnﬁ_ the inquiry. See id.If the process continues beyond
the third step, thefourth and fifth steps consider the
claimant's “residual functinal capacity” in determining
whether the claimant can still st relevant work or make
an adjustment to other worlSee id8 416.920(a)(4)(iv)-(v).
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Kennedy v. Colvin738 F.3d 1172, 117@th Cir. 2013).“The burden of proof is on the
claimant at steps one through four, buftsito the Commissioner at step fiveBray v.
Comm’r of Soc. Sec. Admis54 F.3d 1219,222 (9th Cir. 2009).

Applying the five-step evaluation procesbe ALJ found that Plaintiff has thg
residual functional capacity fmerform light work and is nantitled to benefits. (AR 14-
20.) At step one, the ALJDfind that Plaintiff has not engaged in substantial gainful
activity since the alleged onset date. (AR 1At)step two, the ALJ found that Plaintifi
has the following severe impairments: @bryalgia; migraine headaches; and actinic
keratosis. Ifl.) At step three, the ALJ deterneith that Plaintiff does not have ap

impairment or combination of impairments that meets or medically equals an impaifmer

listed in Appendix 1 to Subpai of 20 C.F.R. Pt. 404. (AR5.) At step four, the ALJ
found that “[Plaintiff] has th residual functional capacity to perform light work.d.)
The ALJ further found that “[Plaintiff] is capable of pdorming past relevant work as a
secretary and payroll clerk” because “[t]hi®rk does not requér the performance of
work-related activities precluded by the claimanesidual functional capacity.” (AR
20.) The ALJ concluded that Ptdiff “has not been under disability, as defined in the
Social Security Act, from Mal, 2011, through the dabé this decision.” (AR 21.)

IV.  Analysis

-

Plaintiff argues that the ALJ’'s decisiondgfective for two reasons: (1) the AL

committed harmful legal error igiving little weight to the pysical function assessment

[72)

of Dr. Shillito; and (2 the ALJ did not provide cleaand convincing reasons supported
by substantial evidence for discountinge thcredibility of Plaintiff's subjective
complaints. (Doc. 14 at 2.) Tl@ourt addresses each argument below.
a. Weighing of Medical Source Evidence
Plaintiff argues that the ALJ failed torovide specific ad legitimate reasons
supported by subsntial evidence for rejecting th@pinions of treating physician, Dr

Shillito. As detailed belowthe Court disagrees.
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I. Legal Standard

The Ninth Circuit distinguishes between the opinions of treating physici
examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciasee Andrews$3 F.3d at 1040-4kee als®0 C.F.R.
8 404.1527(c)(2)-(6). If it is natontradicted by anber doctor’s opiron, the opinions of
a treating or examining physician can taected only for “clear and convincing’
reasons. Lester 81 F.3d at 830 (citingEmbrey v. Bowen849 F.2d 418, 422 (9th Cir

1988)). “If a treating or examimg doctor’s opinionis contradicted by another doctor’

opinion, an ALJ may only reject it by providjrspecific and legitimate reasons that are

supported by substaal evidence.” Garrison, 759 F.3d at 1012 (quotinRyan V.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008)).

An ALJ can meet the “spédic and legitimate reasonstandard “by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statir]
interpretation thereof, and making findingsCotton v. Bowen799 F.2d 1403, 1408 (9th

Cir. 1986). But “[tlhe ALJ must do more tharffer his conclusions. He must set forth

his own interpretations and explain why thegther than the dators’, are correct.”
Embrey 849 F.2d at 421-22. “The opinion @hon-examining physician cannot by itse
constitute substantial evidence that justifitne rejection of thepinion of either an

examiningor a treating physician.’Lester 81 F.3d at 831 (emphasis in original).

ii. The ALJ did not err in rejecting the opinions of treating
physician, Dr. Shillito.

Plaintiff's functional restrictions of liromyalgia, migraines, and skin conditio

were assessed by four medical sourdesating physicianDr. Shillito, examining

physician, Dr. Kunsman, and non-examining physicians, Drs. Goerss and Keey.

Shillito determined that Plaintiff's impairmés precluded the activities attendant to fu
time work. (AR 366-67, 370397.) Dr. Kunsman found that the impairments did 1

preclude the activities attendant to ftithe work, while Drs. Goerss and Kee
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determined that those impairments did not ts¢he level of being severe at step tw
(AR 71-73, 75, 96, 342.) “If a treating oramining doctor’'s opinion is contradicted b
another doctor’s opion, an ALJ may only reject it pyroviding specific and legitimate
reasons that are supporteddmpstantial evidence.Garrison, 759 F.3d at 1012 (quoting
Ryan 528 F.3d at 1198). Therefore, the ALJ must @vide specific and legitimate
reasons supported by substantial evidéaceejecting Dr. Shillito’s opinions.

The ALJ gave Dr. Shillito’s opinion little vight because: (1) Dr. Shillito gave a
“opinion on an issue reserved to the Casswoner”; (2) “[tlhe course of treatment
pursued by [Dr. Shillito] has not been consistavith what one would expect if the
claimant were truly disabled, as the doateported”; and (3) D Shillito’s opinion “is
not supported by the objective medical evidesoe it is inconsistent with the record as
whole.” (AR 19.)

The Court finds that the ALJ gave specidnd legitimate r@sons supported by
substantial evidence for rejecting Dr. Shillite@ginions. First, théLJ properly rejected
Dr. Shillito’s statement that Plaintiff is disied. In a letter dateJuly 3, 2012, Dr.
Shillito indicated that Plaintifivould not beable to hold a compiéve job. (AR 420.)
Dr. Shillito made the same gonents in his December 13, 2011 Multiple Impairme
Questionnaire, and his April 22013 letter. (AR 370, 53R “A statement by a medica
source that [a claimant is] ‘disabled’ ornable to work’ does not mean that we wi
determine that [the claimant is] disabled?0 C.F.R. § 404.1527).). This opinion is
“reserved to the Commissioner because t&yadministrative findings that . . . woul
direct the determination atecision of disability.” Id.) Therefore, ta ALJ properly
rejected Dr. Shillito’s conclusory statemeritsat Plaintiff cannot hold a full-time,
competitive job. (AR 19.)

Second, the ALJ assertedatiDr. Shillito’s recommended course of treatment W
conservative and inconsistemith Dr. Shillito’s ognions regarding Plaintiff's functional
limitations. (AR 17, 19.) The ALJ cited to Dr. Shillito’s medical examinatio

assessments and the medicatigport showing a continuedn-aggressive treatment of
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narcotic pain medication, B12 injections, roetioffice visits, and chiropractic visits with
no additional, more aggressive treatmstommendations. (AR 17, 345-60, 380-8
423-25, 437-64, 468-69.)Tommasetti v. Astrué33 F.3d 1035, 10419th Cir. 2008)
(incongruity between treating doctor’'s gtiesnaire responses and her medical reco
provided a specific and legitee reason for rejecting the docs opinion of claimant’s
limitations); Connett v. Barnhayt340 F.3d 871875 (9th Cir. 2003)*We hold that the

ALJ properly found that [the physician’sgxtensive conclusions regarding [the

claimant’s] limitations are not gpported by his own treatmenbtes.). Notably, Plaintiff
receives follow-up appointments every three months to manage her pain th
medication. (AR 358, 388-89 Further, with regard to hekin condition, the ALJ cited
to medical records that show Plaintiff oriigd liquid nitrogen treéenents approximately
every six months. (AR 18, 430, 432.)

Plaintiff cites toDe Herrera v. Astrue 372 Fed. Appx. 771776 (9th Cir. 2010)
(unpublished), to argue thath& Ninth Circuit has expressfgund that such treatment
consisting of ‘powerful narcotics like \Madin,” does not violate the ‘conservativ
treatment rule.”” (Doc. 14 at 17.) Howar, Plaintiff quotes Judge Reinhardt’
dissenting opinion. De Herrerg 372 Fed. Appx. at 776. IDe Herrarg the Ninth
Circuit affirmed the ALJ's decision, evethough the plaintiff had been prescribg
Vicodin. Id. at 774;see alsdVorris v. Colvin No. 13-62362014 WL 254799, at *4
(C.D. Cal. June 3, 2014) (Al@roperly discounted credibilitwhere treatment consiste(
of physical therapy, chiroprac treatment, and Vicodin).

Third, the ALJ found that D Shillito’s “opinion is notsupported by any objectivg
medical evidence in the record(AR 19.) The ALJ cited ber medical evidence in the
record regarding Plaintiff's physical limitans that is inconsistent with Dr. Shillito’s
assessment of Plaintiff's linsitions. (AR 19-20, 343-408.pee also Batson v. Comm’
of the SSA359 F.3d 1190, 1195 (9th Cir. 200gn ALJ may discredit treating
physicians’ opinions that arunsupported by the record aswhole or by objective
medical findings)Meanel v. Apfell72 F.3d 1111, 1113-14 (9@ir. 1999).

-11 -
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Specifically, the ALJ noted that duringetiphysical exam with Dr. Kunsman
Plaintiff “denied any significanimpact on her activities of dg living, she indicated she
is able to complete self-care activities, afe indicated she is labto ambulate without
significant limitations throughout the day.” (AR 1839-40.) Additionally, Dr.
Kunsman observed that Plaintii§ able to stand, walk to ¢hexamination table, get on t
and sit on the examination teblithout assistancand without difficulty.” Dr. Kunsman
also found that the Plaintifivas able to lift each footfbthe ground and stand withou
assistance and demonstrated appropriatenbala (AR 340.) The ALJ also cited tg
treatment records from Dr. BHo, in which Plaintiff’'s physical exam showed she wa
well appearing and in no distress, and wheceiving her B12 shots, she reported 1
other problems. (AR 18, 387-89.) “[l]f evadce exists to suppariore than one rational
interpretation, [the court] must fé@e to the Commissioner’s decisionBatson 359 F.3d
at 1193.

Therefore, the Court finds the ALJ’s ttegent of Dr. Shillito’s opinions is free of
harmful legal error and is supgied by substantial evidente.

b. Plaintiff's Symptom Testimony

Plaintiff alleges that the ALJ erred inshireatment of Plaintiff's testimony. (Doc|

14 at 14-17.) However, as detailed beldle Court finds the ALl provided sufficient
clear and convincing reasongpported by substantial evidsnfor rejecting Plaintiff's
symptom testimony.
I. Legal Standard
In order to evaluate the credibility dfie subjective testimony of a claimant tHh
ALJ engages in a two-step analysfSarrison, 759 F.3d at 1014-15 (citingngenfelter
504 F.3d at 1035-36). “Firgthie ALJ must determine whether the claimant has prese

* The ALJ also found in hidecision that “a doctor may express an opinion in
effort to assist a ﬁanent with whom he ghre sympathizes for one reason or anothd
AR 19.) Although tle Court does not find this reas@igne, is sufficient to reject Dr.

hillito’s opinions, in light ofthe other specific and dégimate reasons supported by

substantial evidence the Alpfovided and that are disesed above, the Court does n
find that the ALJ erred in givinBr. Shillito’s opinions little weight.
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objective medical evidence @n underlying impairment ‘laich could reasonably be
expected to produce the pain ather symptoms alleged.”Lingenfelter 504 F.3d at
1036 (quotingBunnell v. Sullivan947 F.2d 341, 344 (9th €Ci1991) (en banc)). The
Plaintiff is not required teshow objective medical evidenad the pain itself or of a
causal relationship between thep@rment and the symptontmolen v. ChateB0 F.3d
1273, 1282 (9th Cir. 996). Instead, the Plaintiff musihly show that an objectively

verifiable impairment “could reasonaldhg expected to produce his pair.ingenfelter

504 F.3d at 1036 (quotirfgmolen 80 F.3d at 1282xee also Carmickle v. Comm’r, Soc¢.

Sec. Admin.533 F.3d 1155, 1160-61 (“requiringaththe medical impairment ‘could
reasonably be expected to pro€upain or another symptom. . requires only that the
causal relationship be a reasonable infezemot a medically proven phenomenon.’
“The ALJ may consider many d¢tors in weighing a claimantsredibility, including ‘(1)
ordinary techniquesf credibility evaluation, such as the claimant’s reputation for lyif
prior inconsistent statementoncerning the symptoms, and other testimony by
claimant that appears less than candid; (2xplained or inadequately explained failuf
to seek treatment or to folv a prescribed course ok&itment; and (3) the claimant’s
daily activities.” Tommasetti533 F.3d at 1039 (citin§molen 80 F.3d at 1284)0Orn,
495 F.3d at 637-39. If the ALJ’s findingssipported by substantial evidence, the co
“may not engage in second-guessinghomas v. Barnhar278 F.3d 947959 (9th Cir.
2002).

Second, if a claimant shows thahe suffers from an underlying medical

impairment that could reasonglile expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesice of [the] symptoms” to determine ho
the symptoms, including pain, limit éhclaimant’s ability to work. See20 C.F.R. §

404.1529(c)(1). In making ih evaluation, the ALJ may nesider the objective medica
evidence, the claimant’'s dailgctivities, location, duration, frequency, and intensity
the claimant’s pain or other symptoms, ppéeating and aggravating factors, medicatid
taken, and treatments for relief of pain or other sympto&ee20 C.F.R. 8§ 404.1529(c);
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Bunnell 947 F.2d at 346.

At this second step, the ALJ may aej a claimant’s testimony regarding the
severity of his or her symptoms only ietLJ “makes a finding of malingering based an
affirmative evidence,” Lingenfelter 504 F.3d at 1036 (quotingobbins 466 F.3d at

—

883), or if the ALJ offers “clear and waincing reasons” for finding the claimant ng
credible. Carmickle 533 F.3d at 1160 (quotirigngenfelter 504 F.3d at 1036). “The
clear and convincing standard is the most demandigjred in Sociabecurity Cases.”
Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920924 (9th
Cir. 2002)).

Here, because there was no affirmatifinding of malingang, the ALJ was
required to provide clear andrvincing reasons for concludinigat Plaintiff's subjective
complaints were not wholly credible.

ii. The ALJ did not err in discounting Plaintiff's testimony.
The ALJ discounted Plairfitis testimony for the followig reasons: (1) Plaintiff's

daily activities “cannot be objectively verified” and “it is difficult to attribute [Plaintiff's

ed

[alleged] degree of limitation to [Plaintiffsmedical condition, aopposed to other
reasons”; (2) “the record suggests [Plafhtifas not completely forthcoming regarding
her daily activities”; (3) “[Plaintiff] failecto follow treatment recommendations”; and (4)
“[the] treatment has been esHalty routine and/or conservative in nature.” (AR 16-17))
The Court finds that the ALJ providecear and convincing reasons supported py
substantial evidence for rejecting PlaintifEBgmptom testimony. Wh regard to daily
activities, while an ALJ may disedit a claimant’s allegations if a claimant has “engaged
in numerous daily activities inldng skills that could be &nsferred to the workplace,’
Burch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005)hé& mere fact that a plaintiff has
carried on certain daily activities, such g®cery shopping, drimg a car, or limited
walking for exercise, does not any way detract from her exibility as to her overall
disability. One does nateed to be utterly incapacitdten order to be disabledVertigan
v. Halter, 260 F.3d 1044, 1049959th Cir. 2001) (citind~air v. Bowen 885 F.2d 597,
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603 (9th Cir. 1989)) (finding “only a scintillaf evidence in the record to support th
ALJ’s finding that [the claimant] lacked exlibility about her paihwhere the claimant
was able “to go grocery shopping with assnce, walk approximealy an hour in the
malls, get together with her friends, play casigim, watch television, . . . read . . . . ar
exercise at home.”)

Here, the ALJ's finding that Plaintiffdimited daily activities could not be
objectively verified isnot supported by substantial eviden (AR 16.) The ALJ failed to
cite to any meaningful evahce regarding Plaintiff's sgific daily activities in his
analysis.

Similarly, the ALJ found that it is difficulto attribute the “degree of limitation tc
the claimant’s medical conditn, as opposed to other reas.” (AR 16.) However, the
ALJ failed to specify the “otharasons” that account for Plaintiff's degree of limitatior
“Attributing the degree of limtation ... to ‘other reasons,’ vém those ‘other reasons’ ar
not specified, provides no support foetALJ’'s adverse credibility finding."McKim v.
Astrue No. 11cv5815-RBL-JRC,022 WL 5250096 *5 (W.D. W&h. Sept. 4, 2012).
The ALJ cannot rely on genegfandings, but must specifically identify what testimony
credible and what evehce undermines the ata@nt's complaints. Burrell v. Colvin,
775 F.3d 1133, 113{th Cir. 2014) The Court therefore finds these reasons are

e

S.

not

clear and convincing reasongpported by substantial evidence for discounting Plaintiff's

testimony.
However, the ALJ also set forth specifinconsistencies between Plaintiff’

testimony and her statementstire record regarding heritaactivities. For example,

the ALJ noted that although d@tiff testified she generallgpends the day around the

house, in April 2011, she a&ted that she walks her dog every day. (AR 16, 38
Likewise, Plaintiff reported to Dr. Shillito thahe was going to @gon for two weeks.
(AR 16, 386.) Finally, the ALd&oted that during her exam with Dr. Kunsman, Plaint
denied significant impact ofer daily activities and isble to ambulate “without
significant limitations throughouhe day.” (AR 18, 339.) ThCourt finds that the ALJ
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properly discredited Plaintiff'sestimony based on her incatent statements regarding
her daily activities.See Batsam359 F.3d at 1196 (ALJ prope discredited a claimant’s

allegations based on “contradictions ihe claimant’s own testimony about [he

ed

activities of daily living”).

The ALJ also discounted Plaintiffsestimony because she failed to folloyw

—

treatment recommendations. (AR 18.) Speailyc Dr. Tobin found that the overuse @
multiple pain medications was a contribgtifactor towards her headaches. (AR 508-
09.) Likewise, Dr. Shillito advised Plaifftishould reduce her use of narcotic pajn
medication. (AR 535.) Plaintiff testifie she believed the medication reduced her
migraines, she didn’'t agree with the Datdaecommendations to reduce her medicatign,
and she has not gone off helimpaedication. (AR 42-46.) The ALJ found that “[t]hi

UJ

demonstrates a possible unwillingness totldat which is necessary to improve her

condition.” (d.) When a plaintiff fails “to seek trgaent or follow a prescribed cours

11%)

of treatment” an ALJ may discredit the alleged symptoFer v. Bowen 885 F.2d 597,
603-04 (9th Cir. 1989)Gallant v. Heckler 753 F.2d 1450, 1455 (9th Cir. 1984

(claimant’s failure to assedn adequate reason for notngalying with doctor’s advice

N

can cast doubt on the sincerity of paintiteeny). Therefore, the Court finds that
Plaintiff's failure to follow treatment recomendations is a cleand convincing reason
supported by substantial evidence dascounting Plairiff’s testimony.

The ALJ also found that &htiff's treatment “has beeessentially routine and/of
conservative in nature.” (AR 17.peeTommasetti533 F.3d at 1039-40 (an ALJ mal

<

infer that pain is not disabling if a claimaseeks only minimal conservative treatment);
Parra v. Astrue 481 F.3d 742, 750-51 (9t@ir. 2007) (stating that “evidence o

‘conservative treatment’ is sufficient tdiscount a claimant'destimony regarding

N—r

severity of an impairment”)see alsoMeanel v. Apfel 172 F.3d 1111, 1114 (9th
Cir.1999) (rejecting subjectivpain complaints where [RHiff] “claim[ed] that she
experienced pain approaching the highestllemaginable was inconsistent with the

‘minimal, conservative treatment’ that shecewed”). As detailed above, Plaintiff'g
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course of treatment consistefipain medication, B12 shotghysical therapy, and liquid
nitrogen treatments. The Codinds this is a clear ancbnvincing reason supported b
substantial evidence for discredi Plaintiff's testimony.

When an ALJ relies on muttie factors for discounting a claimant’s credibility
the decision can be sustaiheven if some creility factors are eliminated, as long a
the credibility factors that remain are val@nd based on substal evidence.
Carmickle 533 F.3d at 11683, 1163 n.4. Here, althoughetiCourt finds that not all of
reasons the ALJ provided amapported by substantial idence, the ALJ provided
several reasons that methie standard. Tdrefore, the Court W affirm the ALJ's
decision.

Accordingly,

IT IS ORDERED that the Commissionertdecision is affirmed.

IT IS FURTHER ORDERED that Clerk of the Coarshall enter judgment
accordingly and terminate this action.

Dated this 31st day of March, 2016.

onorable JO

United States Ngiétrate Jude
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