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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America, No. CV 15-0177-PHX-DGC (BSB)
Plaintiff, CR 08-0611-PHX-DGC
V. ORDER

Freddy Ovando-Ocana,

Defendant/Movant.

On February 2, 2015, Movant Freddyando-Ocana, who monfined in the
Management & Trainin@orporation’s Giles W. DalbZorrectional Facility in Post,
Texas, filed gro se “Motion to Ask for the Sentence Dection.” In a February 24,
2015 Order, the Court advised Movant that the Court could not construe his Motion
motion pursuant to 18 U.S.C. 8§ 3582(c), netdfMovant that the Court intended to
construe his Motion as a motion pursuar®8.S.C. § 2255, warned Movant of the
conseqguences of such a recharacterizationganel Movant 30 days to file either (a) a
notice withdrawing his Motion or (b) an @mded “Motion to Vacate, Set Aside, or
Correct a Sentence by a Person in Federatddy (Motion Under 28 U.S.C. § 2255).”

On March 9, 2015, Movairiled an Amended Motioknder 28 U.S.C. § 2255 to
Vacate, Set Aside or Correct Sentence Byeeson in Federal Custody (Doc. 4). The

Court will summarily dismisthe Amended 8255 Motion.
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l. Procedural History

Pursuant to a plea agreement, Movaad@uilty to using and carrying a firearm
during and in relation to a crime of violenaed possessing a firearm in furtherance of
crime of violence, in violatin of 18 U.S.C. § 924]. The plea agreement provided for &

sentencing range of 60 tod&onths. On December 14, 2009, the Court sentenced

Movant to a 120-month term ahprisonment, followed by $ears on supervised release.

Movant seeks a reduction of his sentenid@vant notes that he is ineligible for a
sentence reduction under United Stateg&eing Guideline Amendment 782, but
nevertheless requests a sentence reductiomgntbiat because he is a deportable alien,
Movant is ineligible for early release to a half-way house or a camp.

Il. Summary Dismissal

A district court must summarily disss a § 2255 application “[i]f it plainly
appears from the motion, any attached exhibitsl the record of prior proceedings that
the moving party is not entitled to reliefRule 4(b), Rules Govaing Section 2255
Proceedings for the United States District Cou¥t¢hen this standaid satisfied, neither
a hearing nor a response frone tjovernment is requiredsee Marrow v. United Sates,
772 F.2d 525, 526 (9th Cir. 1988aumann v. United States, 692 F.2d 565, 571 (9th Cir.
1982). In this case, theaord shows that summary dismissal under Rule 4(b) is
warranted because Movant has waitleglright to bring a § 2255 motion.

. Waiver

Movant has waived challenges to sentence. The Ninth Circuit Court of
Appeals has found that there are “strichdtads for waiver of constitutional rights.”
United States v. Gonzalez-Flores, 418 F.3d 1093, 1102 (9th Cir. 2005). Itis
impermissible to presume waiver from a silesttord, and the Court must indulge every
reasonable presumption against waeiundamental constitutional right&Jnited
Satesv. Hamilton, 391 F.3d 1066, 107(®th Cir. 2004). In this action, Movant's waiver

was clear, express, and unequivocal.
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Plea agreements are contractual in natmed their plain language will generally
be enforced if the agreement is@t and unambiguous on its fadgnited States v.
Jeronimo, 398 F.3d 1149, 1153 (9th Cir. 200%A.defendant may waive the statutory
right to bring a § 2255 action challging the length of the sentenddnited Sates .
Pruitt, 32 F.3d 431, 433 (9th Cir. 1994)nited States v. Abarca, 985 F.2d 1012, 1014
(9th Cir. 1992). The only clais that cannot be waived arl@aims that the waiver itself
was involuntary or that inefédive assistance of counsel rendered the waiver involunte
See Washington v. Lampert, 422 F.3d 864, 871 (9th CR005) (holding that a plea
agreement that waives the rigbtfile a federal habeasft@n pursuant to 8§ 2254 is
unenforceable with respect to an ineffectagsistance of counsahim that challenges
the voluntariness of the waiveBruitt, 32 F.3d at 433 (expressing doubt that a plea
agreement could waive a claim that coumsedneously induceddefendant to plead
guilty or accept a particular plea bargaisharca, 985 F.2d at 1014 (expressly declining
to hold that a waiver forecles a claim of ineffective assasice or involuntariness of the
waiver);see also Jeronimo, 398 F.3d at 1156 n.4 (decligino decide whether waiver of
all statutory rights included claims impligag the voluntariness of the waiver).

“Collateral attacks based on ineffeeiassistance of counsel claims that are
characterized as falling outside [the categorineffective assistance of counsel claims
challenging the validity of the plem the waiver] are waivable.United States v.
Cockerham, 237 F.3d 1179, 1187 (10th Cir. 2008ee also Williams v. United Sates,
396 F.3d 1340, 1342 (11th Cir. 2005) (jointhg Second, Fifth, Sixth, Seventh, and
Tenth Circuits in holding that “a valid semice-appeal waiver, eméel into voluntarily
and knowingly, pursuant to a plea agreetpprecludes the defeadt from attempting to
attack, in a collateral proceedirthe sentence through a claim of ineffective assistanc
counsel during sentencing.”).

As part of Movant’s plea agreenteMovant made the following waiver:

ry.
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The defendant waives any andralbtions, defenses, probable cause
determinations, and objections whithe defendant could assert to
the superseding indictment or information or to the Court’s entry of
judgment against the defendantamposition of sentence upon the
defendant providing the sentenceamsistent with this agreement.
The defendant further waives:. . .(3) any right to collaterally
attack defendant’s convictionand sentence under Title 28,

United States Code, Section 2256y any other collateral attack.
The defendant acknowledges that tils waiver shall result in the
dismissal of any appeal or colleeral attack the defendant might

file challenging his convictionor sentence in this case

(Doc. 305) (emphasis added). Movant indeckin the plea agreement that he had

discussed the terms with higaney, agreed to ¢hterms and conditions, and entered into

the plea voluntarily. (Doc. 305).

Movant's assertions in the AmendedZb3 Motion pertain to his sentence and
not pertain to the voluntariness of the waiv&lovant expressly waived issues regardij
the imposition of sentence and expressly wathedright to bring & 2255 motion. The
Court accepted the plea as voluntarily ma@ensequently, the Caufinds that Movant
waived the issues raisedtime Amended 8§ 2255 MotiornThus, the Court will summarily
dismiss the Amended 8§ 2255 Motion.

IT IS ORDERED:

(1) The Clerk of Court musérminate Doc. 410 in CR 08-0611-PHX-DGC.

(2) The Amended Motion Under 28 U.S&2255 to Vacate, Set Aside, or
Correct Sentence (Doc. 4@V 15-0177-PHX-DGC (BSB)) ideniedand the civil
action opened in connection with thegimal 8 2255 Motion (CV 15-0177-PHX-DGC
(BSB)) isdismissed with prejudice The Clerk of Court must enter judgment

accordingly.
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(3) Pursuant to Rule 11(a) of the Raldoverning Section 2255 Cases, in the
event Movant files an appedlhe Court declines to isswa certificate of appealability
because reasonable jurists wbabt find the Court’s prockiral ruling debatableSee
Sack v. McDaniel, 529 U.S. 473, 484 (2000).

Dated this 8th day of April, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge




