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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Judith Tagataet al., No. CV-15-00200-PHX-JJT
Plaintiffs, ORDER

V.

Schwarz Pharma Incorporatetial .,

Defendants.

At issue is Defendant Wyeth Phaaceuticals Inc.’sMotion for Summary
Judgment (Doc. 84, Mot.), fiieon December 15, 2015. The Court granted Plaint
Judith and Peter Tagata, whoe represented by counsaih extension of time for the
filing of a Response, to Februa?y 2016. (Docs. 92, 93.) Thdate passed, and Plaintiff
failed to timely respond tthe Motion for Summandudgment. As a result, Defendai
Wyeth Pharmaceuticals Inc.WYyeth”) is entitled to summarglisposition of its Motion
for Summary Judgmen$ee LRCiv 7.2(i).

When the Court initiallycompleted this Order gring summary disposition in

favor of Wyeth and was in the process of antgit on the docket, Plaintiffs filed a onet

week-late Response to Wyeth's Motion (D88) but did not provide any reason for thejir

failure to file a timely Response. As asult, the Court will gant Wyeth’'s Motion for

Summary Judgment and need aofait any Reply from Wyeth.

This is a product liabilitycase in which Plaintiffsseek damages for injuries

Mrs. Tagata allegedly suffered after inj@g a generic version of metoclopramide,
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medication that Wyeth’s subsidiaries mantiiaed and sold in various forms under th
brand-name Reglan until 20tdnd 2002, when Wyeth solthe rights to Reglan to
Defendant Schwarz Pharma, Inc. In the Motidfyeth produces evidence to show th
Mrs. Tagata never purchased or inges®eglan during the period Wyeth manufacturé
it, but rather only ingested metoclopramig@nufactured and sold by companies ot
than Wyeth, which companies Plaintiffs have also named as Defendants in this &
(See Docs. 85, 85-1, Wyeth's Statemt of Uncontroverted Faciis Supp. of Its Mot. for
Summ. J. ("Wyeth SUF"), Exs. 1-5.) Togetheith the evidenceWyeth also provides
the Court with a copy of Requests for Adnossserved on Plaintiffs in October 2015
which included the admissions that Mrs.g@ta “never ingested or received brar
Reglan, whether in tablet, syrup, or injectidhformulation” and, “fa]t all times relevant
to this case, [Mrs. Tagata] ingested eceaived only generic naclopramide.” (Wyeth
SUF, Ex. 5.) Plaintiffs never respondediite Requests for Admission (Wyeth SUF { ]

& n.2) and therefore admitted the matters aordd therein under Federal Rule of Civi

Procedure 36(a)(3).

Wyeth provides a wealth afase law to support the proposition that, in Arizona
well as most other states, a defendant mayedteld liable for injuries caused by the u
of another party’s product under any theofyiability. (Mot. at 2, 5-10 (citinginter alia,
Moretti v. Wyeth, Inc., 579 F. App’x 563 (9th Cir2014) (applying Nevada law)n re
Darvocet, Darvon & Propoxyphene Prods. Liab. Litig.,, 756 F.3d 917 (6th Cir. 2014
(applying 22 states’ lawspHyde v. Owens-Corning Fiberglas Corp., 751 F. Supp. 832,
833 (D. Ariz. 1990)).) In the alternative, \&t also provides support for the propositid
that, for causes of action thaquire a duty of care, a defdant has no duty of care to
plaintiff to whom the defendant has no redaship, and, without a duty, the defenda

cannot be liable to the plaintiff under Arizona law. (Mot. at 2, 10-12 (citmgy, alia,

Bloxham v. Glock Inc., 53 P.3d 196, 199-200 (AriLlt. App. 2002)).) Because the

evidence shows that Wyeth had relationship with Plairffis, Wyeth owed Plaintiffs no
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duty of care and cannot be liable for harmisEsd by another company’s product under
negligence-based causes of acttgs® Bloxham, 53 P.3d at 199-200.

In the late-filed Response, Plaintiffs stdhat certain of Mrs. Tagata’s hospital
records use the word #glan,” and they should be alite conduct further discovery tg
determine if Mrs. Tagata may have ingesiajlan manufactured by Wyeth. Even if the
Court were to consider Plaintiffs’ late-fildglesponse, Plaintiffs do not address the fagts
that they never regpmded to Wyeth's Requests for iidssion—which Wyeth served or
Plaintiffs four months ago-and, by failing to tirely respond, Platiffs admitted the
matters thereinSee Fed. R. Civ. P. 36(a)(3). The fatttat Mrs. Tagata never ingested
Wyeth's Reglan is thus uncaoaverted at this stage dhe litigation, and Plaintiffs’
Response would have provided the Coutthwo basis to deny Wyeth’s Motion for
Summary Judgment.

IT IS THEREFORE ORDERED granty Defendant Wyeth Pharmaceuticals
Inc.’s Motion for Summary Judgment (Doc. 84). Judgment mntgd in favor of
Defendant Wyeth Pharmaceuis Inc. on all of Plaintiffs’ claims against it.

Dated this 11 day of February, 2016.

A

Hon ablalohn_\]. Tuchi
United States District Judge




