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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Casondra Kelsay, No. CV-15-00223-PHX-GMS
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pending before the Court is the appeélPlaintiff Casondra Kelsay, which
challenges the Social SecurAgiministration’s decision to derfyenefits. (Doc. 13.) For
the reasons set forth below, the Court @sahat decision and remands for furth
consideration.

BACKGROUND

On July 8, 2011, Kelsay filed an djgation for supplemenl security income,

alleging a disability onset date of DecemBé&r 2005. (Tr. 174.)After Kelsay’s claim

was denied initially and on reconsideratishe requested a hearing, which the ALJ he

on June 27, 2013. (Tr. 41-§5.At the hearing, Kelsay’'s disability onset date w
amended to May 19, 2011. (Tr. 45.) @agust 30, 2013, th&LJ issued a decision
finding Kelsay not diabled. (Tr. 22-38.)

In evaluating whether Kelsay was d$ad, the ALJ undertook the five-ste

sequential evaluation for determining disabilityld.) At step one, t# ALJ determined

! The five-step sequential eualion of disability is sebut in 20 C.F.R. § 404.152(
(governing disability insance benefits) ah 20 C.F.R. 8§ 48920 (governing
supplemental security@me). Under the test:
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that Kelsay “has not engaged in substngainful activity shce May 9, 2011, the
amended alleged onset date.” (Tr. 27.) stdp two, the ALJ determined that Kelsg
suffered from the severe impairments ofarfic pain syndrome, lumbago status pd
osteomyelitis and shunt, degeneratilisc disease, blind in left eye, borderline diabet
bronchitis and lupus. Id.) At step three, the ALJ termined that none of thesg
impairments, either alone an combination, met or equaleany of the Social Security
Administration’s listed impairments. (Tr. 28.)

At that point, the ALJ made a detamation of Kelsay’s residual functiona
capacity (“RFC”) concluding that Kelsay could &sform the full range of sedentary
work as defined in 20 CFR04.1567(a) and 416.967(a).(Tr. 28.) The ALJ thus
determined at step four that Kelsayultb perform her past relevant work as
telemarketer. (Tr. 32.) Thuthe ALJ did not proceed to stéipe. Given this analysis,
the ALJ concluded that Kelsay was not disabled. (Tr. 33.)

The Appeals Council declindd review the decision(Tr. 1-6.) Kelsay filed the

complaint underlying this actioon February 9, 2015, seekitlys Court’s review of the

A claimant must be found disabled if she proves: _(1E that she
IS not pre_sent!?_/ engaged in &stantial gainful activity[,] (2)

that her disability is severena (3) that her impairment meets

or equals one of the specifimpairments described in the
regulations. If the impairment does not meet or equal one of
the specific impairments described in the regulations, the
claimant can still establish a prima facie case of disability by
proving at steﬁ four thain addition to the first two
requirements, she is not ablepgerform any work that she has
done in the past. Once the claimant establishes a prima facie
case, the burden of proof shifts ttte agency at step five to
demonstrate that the claimant can perform a significant
number of other jobs in the manal eco_nom%/. This step-five
determination is made on the basis of four factors: the
claimant’s residual functional pacity, age, work experience
and education.

Hoopai v. Astrug499 F.3d 1071, 1074-75 (9thrC2007) (internal citations
and quotations omitted).

2 RFC is the most a claimant can do desfite limitations caused by her impairments.

SeeS.S.R. 96-8p (July 2, 1996).
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ALJ's denial of benefitd. (Doc. 1.) The matter is nowlfy briefed beforethis Court.
(Doc. 13, 17, 18))

DI SCUSSION
l. Standard of Review

A reviewing federal court will only addretise issues raised by the claimant in tf
appeal from the ALJ's decisionSee Lewis v. ApfeR36 F.3d 503, 57/ n.13 (9th Cir.
2001). A federal court may set aside a denialisébility benefits only if that denial i
either unsupported by substaneaidence or based on legal errdihomas v. Barnhart
278 F.3d 947, 954 (9th CiR002). “Substantial’evidence amounts to “more than
scintilla but less than a preponderancé&d’ (quotation omitted). “Substantial evidence
is relevant evidence which, considering theord as a whole, a reasonable person mi
accept as adequate to support a conclusitmh.{quotation omitted).

Here, Defendant Commissioner of Sociat\$ay concedes that the ALJ erred i
evaluating Kelsay’s application. (Doc. 172at The parties disagree only as to wheth
the Court should remand for fhdr proceedings or for an awlasf benefits. As such, the
sole issue before this Court is remedy.
II. Remedy

Kelsay requests that the Court remanddase for an award of benefits. (Doc. 1
at 10-11.) Remanding for an award of Héseis proper in certain circumstance
pursuant to the Ninth Cirdis “credit-as-true rule,” oder which the Court should

remand for benefits where:

(1) the record has been fully vidoped and further administrative
proceedings would serve no usefulrpose; (2) the ALJ has failed to
provide legally sufficient reasons feejecting evidence, whether claimant
testimony or medical opinion; an 3(3f the improperly discredited

evidence were credited as true, theJ would be required to find the

claimant disabled on remand.

Garrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 249). If these three criteria ar¢

* Kelsay has authority to filthis action pursuant to 42 §1C. § 405(g) (“Any individual,
after any final decision of the CommissionerSuicial Security made after a hearing
which he was a party . . . may obtain a revedwuch decision by a civil action . . . .").
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satisfied and the Court deterrasg) that “the record, takesis a whole, leaves not th¢

slightest uncertainty as tine outcome of the proceedihdhe Court may exercise its

“discretion to depart from the ordinary remand rul&@.feichler v. Comm’r of Soc. Sec.

Admin, 775 F.3d 1090, 110®th Cir. 2014).
Ninth Circuit precedent “foreclose[s]elargument that a meand for the purpose]
of allowing the ALJ to have mulligan qualifies as a remamor a ‘useful purpose’ under
the first part of credit-as-true analysisld. at 1021;see alsdBenecke v. Barnhgr879
F.3d 587, 595 (9th Cir. 2004)¥Allowing the [ALJ] to decide the issue again woul

create an unfair ‘heads we win; tails, lepay again’ system of disability benefits

adjudication.”). Therefore, “where there ai@ outstanding issues that must be resol\
before a proper disability termination can be made, and where it is clear from
administrative record that the ALJ would tegjuired to award benefits if the [improperl
discredited evidence] were credited,” a esving court “will not remand solely to allow
the ALJ to make specific findingggarding that [evidence].Varney v. Sec’y of Health
& Human Servs.859 F.2d 1396, 1401 (9th Cir. 1988).

Nonetheless, any “significant factual coriflic the record . . should be resolved
through further proceedings @m open record li@re a proper disability determinatiof
can be made.”Brown-Hunter v. Colvin806 F.3d 487, 495-96 (9th Cir. 2015). Couf
must “assess whether there are auiging issues requiring resolutibaeforeconsidering
whether to hold that the claimant’s tesbimy is credible as a matter of lawld. at 1105;
see alsaDominguez v. Colvin808 F.3d 403, 407 (9th Cir. 2018 amendedFeb. 5,
2016) (“If the district court does determitieat the record has been fully developaakl
there are no outstandingsues left to be resolvetthe district court must next considg
[the third step of the credit-as-true an#@ys (emphasis addedkitations omitted)). A

significant factual conflict is an outstandimgsue requiring resolution through furthe

proceedings.Treichler, 775 F.3d at 1101 (“Where tleers conflicting evidence, and not

all essential factual issuesveabeen resolved, a remand fan award of benefits ig

inappropriate.”).

D

d

ed
the

<

\

=




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The credit-as-true rule should not be applied where “the record raises ¢

guestions as to the extent of [a claimgntispairment given incoesistencies between his

[or her] testimony and the mediavidence irthe record.” Treichler, 775 F.3d at 1105.
In Brown-Hunter the Ninth Circuit determinedhat a remand for benefits wa
inappropriate where medical records undermitedclaimant’s allegations that her pai
was debilitating: “Although medical reports aflequate pain control on medication ¢
not foreclose the possibility that” a claimant’'s pain is as debilitating as alleged,
reports “do create a significant factual coriflio the record that should be resolve
through further proceedings @m open record li@re a proper disability determinatiof
can be made by the ALJ in the firsstance.” 806 F.3d at 496.

Here, both Kelsay and Defendant Corssioner agree that “the ALJ did ndg
adequately consider the creitliy of [Kelsay’s] allegations.” (Doc. 17 at 5.) Kelsay
testified to a level of pain so debilitatingathshe could not work. In response to ti
ALJ’s questions at the hearirogn June 27, 2013, Kelsay téied that her most disabling
medical problem was her lupus and accompanyamt pain, as well as her back pair

which extends down into her ldsuttock and into her left leg(Tr. 47-48.) Kelsay also

noted that she is blinioh her left eye. (Tr. 48.) Kelsagstified that she can be on he

feet for ten to fifteen minutes, that she cariaithirty to forty-five minutes, that she car

lift five to ten pounds and can carry a gallomafk across the kitchen, that she can be

but tries to avoid doing so bagse it causes back pain, and thla¢ cannot kneel or squat.

(Tr. 49-50.) Kelsay testified ¢ her pain is predominategn the left side of her body
but sometimes also on the rightthough the left side hurtsore. (Tr. 51.) She testified
that bending, cleaning, taouch walking, sitting too mugland lifting something heavy
will make the pain flare up. (Tr. 51-52.) She attempts to managpain by getting up
if she’s sitting down, walkinground, and taking medications, but “the pain comes ri
back.” (Tr. 52.) Kelsay téfied that her lupus causesrhi® be “always in pain” and
“weak,” as well as “sick all the time.”Id.) She added that shevsry limited in what

she can do.Id.)
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In response to questions fincher attorney at the hearingelsay testified that at
her last job—a part-time position whereeskwvorked four hourger day—she had
difficulties and had to take molaeaks than her employeliaaved, at least five breaks
lasting fifteen minutes at a time, during ialin she would alternatwalking around and
reclining with her feet up. (Tr. 53-54.) Shéediher back pain on aale of one to ten as
“at least a seven to eight, all the time.” (Tr.)5&he also testified &, as a side effect
from one of her medications, Prednisone, Ishg headaches at least three times per
for thirty minutes to an hour per occurremgleich cause her to put her head down, clg
her eyes, or put a hot rag over her eyesr. B8-55.) She further testified that sh
experiences severe headaches if she straimgght¢ eye (the one in which she has visio
by reading small print or lookghat a computer screen famiger than aimour. (Tr. 58-
59.) She treats theseddaches with medicati and by resting hexye for at least an
hour or two before she can read or viewomputer screen again. (Tr. 59.) Regardi
her lupus, Kelsay testified that she expedes flares two to three times per wee
sometimes lasting all day, and that a flar&gs breaking out in hives and joint swelling
as well as weakness and sickness. (Tr. 56¢ t&stified that her didren help her with
cooking and cleaning, that her contributictes household choretake an inordinate
amount of time to complete, that she somes needs help putting shoes and pants
(her mother lives with her), anldat she is unable to grogeshop on her own because th
bending and reaching causes tnuch pain. (Tr. 59-60.)

The vocational expert testified that assug Kelsay’s testimonis believed, there
is no work she can perform. (Tr. 63.) reaching a conclusion to the contrary, the Al
determined that Kelsay’'s “statements canmming the intensity, persistence and limitin

effects of these symptoms are not entireddsle.” (Tr. 29.) However, the ALJ failed

to provide “specific, clearral convincing reasons” for thidetermination, and thereforg

the ALJ’s decision must be vacateBrown-Hunter 806 F.3d at 493. Nonetheless, ti
record contains medical reports in which lingtations doctors gave Kelsay suggest a

level of functionality inconsistent with Kelsay’s allegations regaydhe intensity of her
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pain, and these are the kinds of inconsisemnthat “should be resolved through furth
proceedings on an open recordd’ at 496.

The report of A. Gomez, MD, dated ©@ber 24, 2011, noted that Kelsay’'s pal
medical history includes “[b]lindness in tHeft eye which is cogenital, lupus and
diabetes mellitus diagnosed this year, anthriis in the lowerback.” (Tr. 376.)
Kelsay's listed medications included Paret, ibuprofen, aheadache medication
Baclofen, and gabapentin. Id() Dr. Gomez indicated that Kelsay “began to c
following gait/station exam, portedly due to low back pafrom the various tasks
performed,” and the doctor concluded that Sygpears to have discomfort with use ¢
her lower back, but otherwishows minor limitations at thisme.” (Tr. 377-78.) Dr.
Gomez opined that based on his medical assgdsfnot on Kelsay’'s statements of whj
she can do), Kelsay has limitations that wdoabntinue for twelve consecutive month
including restrictions on liftig and walking due to lumbarthritis and low back pain,
with no limitations onsitting. (Tr. 379-80.) Dr. Gonzés restrictions on lifting and
walking would not preclude KHeay from performing sedentawork. The ALJ assigned
“some limited weight to Dr. Gomez’s opiniorfjhding that it did not adequately accour
for Kelsay’s vision problems. (Tr. 30.)

The report of Mark Binette, MD, datelugust 24, 2012, dailed that Kelsay
“states that she has a sharp paiher lumbar back that rades into her left buttock” and
that she “continues to be in pain managet@ medications, whitshe states does ng
help.” (Tr. 483.) He noted that Kelsay “wdimgnosed with lupus in 2011” and that st
“said that this causes her to be fatiguad have whole body muscésnd bone aches an(
pains. She states that it hurts so muchghathas a hard time breathing and just has t
general malaise.” Id.) During the “straight leg raising” exam, Kelsay reported t
“sharp pain in her lumbar bacdlkadiated into her left butbk.” (Tr. 486.) Dr. Binette
identified Kelsay’s diagnoses ashfonic back pain” and “lupus.”’ld.) Nonetheless, Dr.
Binette opined (checking a box) that I&&y’'s condition woud not “impose any

limitations for 12 continuous months.”Id() The ALJ assigned “no weight” to Dr
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Binette’s opinion. (Tr. 30.)

These medical reports suggest that fyhysicians who drat them believed

Kelsay’'s pain to be less severe and lesdilign than Kelsay’s testimony suggests. Tk

doctors did not find Kelsay’pain to be so limiting a® preclude her from working.

Because the record is not “free from conflicts, ambiguities, or gaps,” the C

remands for further consideratiaather than for benefitsIreichler, 775 F.3d at 1103.
IT ISTHEREFORE ORDERED that the ALJ’s decision ¥ACATED.
IT IS FURTHER ORDERED that this case IREMANDED for further
proceedings. The Clerk of Court isetited to enter judgent accordingly.
Dated this 4th day of April, 2016.

Honorable G. Murra Snow
United States District Jue
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